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410 Filed Aug. 1,1928. Frank E. Cunningham, Clerk. 

i 

In the Supreme Court of the District of polumbia. 

I 

In Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

vs. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

i 

i 

Ansiver of Defendant Remington-Band Business Service , 

Inc., to Bill of Complaint and Reply to \Cross-bill. 

\ 

i 

To the Supreme Court of the District of Columbia: 

The Remington Rand Business Service, Inc., a corpora¬ 
tion organized under the laws of the State of Delaware and 
doing business in the District of Columbia fbr answer to 
the bill of complaint of the Liberty Trust Clompany, and 
for reply to the answer of The National Shawmut Bank of 
Boston, to the extent that said answer is in lieu of or by 
way of a cross bill, respectfully represents: 

Answer to Bill of Complaint, j 

1 to 9. This defendant is without sufficient knowledge to 
form a belief as to the matters and things alleged in para¬ 
graphs 1 to 9 of the bill of complaint of the Liberty Trust 
Company filed herein, and neither admits no!r denies the 
same, but requires proof of any of such avernjents as may 
be material to any claim made against this defendant; and 
it is advised that there is nothing in the, bill of corn- 

411 plaint of said Liberty Trust Company referring to 
this defendant, and nothing material to any claim 

against this defendant in said bill of complaint which it is 
required to answer. 

Reply to Answer as Far as it is by Way of Cross-Bill of 
The National Shawmut Bank of Boston. 

1 to 21. This defendant is without sufficient knowledge 
to form a belief as to the matters and things averred and 
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set out in paragraphs 1 to 21 of the answer by way of 
cross bill of The National Shawmut Bank of Boston, and 
requires strict proof thereof if the same, or any of them, 
be material to any claim against this defendant. 

22. This defendant denies that it claims anv interest in 

V 

the mortgaged premises by virtue of any contract or any 
lease with the Trustees of the Washington Central Trust, 
or in any way whatsoever. Defendant is without sufficient 
knowledge to form a belief as to what defendant, The Na¬ 
tional Shawmut Bank of Boston, may have been advised by 
counsel, but denies that in order to obtain sale of said prop¬ 
erty free and clear of the claims of said parties it, defend¬ 
ant, Remington Rand Business Service, Inc., is a proper 
and necessary party defendant to this proceeding. 

23. This defendant is advised that paragraph 23 of the 
answer by way of cross bill of The National Shawmut Bank 
of Boston contains only conclusions of law which this de¬ 
fendant is not required to answer. 

Wherefore, the premises considered, this defendant 
prays that it be hence dismissed from this Court, with its 
costs, and that it mav have such other and further 
412 relief as to the Court mav seem just. 

REMINGTON RAND BUSINESS 
SERVICE, INC., 

By J. A. SPRENGER, 

Vice-President. 

ADKINS & NESBIT, 

JESSE C. ADKINS, 

JESSE C. ADKINS, 

FRANK F. NESBIT, 

FRANK F. NESBIT, 

Solicitors for said Defendant. 

State of New York, 

County of Erie , ss: 

I, James A. Sprenger, on oath depose and say that I am 
a Vice-President of the Remington Rand Business Service, 
Inc., a corporation whose name is signed to the answer and 
reply hereto annexed; that I have personal knowledge of 
the matters alleged in the said answer and make this af¬ 
fidavit by direction of the said corporation; that I have 
read the said ansvrer and know the contents thereof and 
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that the matters and things therein stated. on personal 
knowledge I know to be true and those stated upon infor¬ 
mation and belief I verilv believe to be truej 

JAMES A. SPKENGER. 

Subscribed and sworn to before me this 30 dav of July, 
1928. ! 

i 

(Seal Henry H. Dodman, Notary Public, Queens County.) 

H. G. DODMAX, 

Notary Public , Queens County No. 457. 

Certificate Filed in New York County No. 238. 
Certificate Filed in Erie Count} 7, No. 238. i 
Commission Expires March 20, 1930. 

Notary Public. j 

413 Filed Aug. 14, 1928. Frank E. Cunniiigham, Clerk. 

i 

i 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

i 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 


v. 


The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. I 

j 

Answer of Nonvood-White Company, Inc., to Cross-bill 
and Counter-claim of the National Shawmut Bank of 
Boston, a Corporation, et al. j 

i 

For answer to said cross-bill and counter-claim, Norwood- 
White Company, Inc., respectfully says: j 

10-11. This defendant has not sufficient information to 
either affirm or deny the allegations in paragraphs 10 and 
11 of said cross-bill and insofar as they are material to the 
rights of this defendant, it holds said National Shawmut 
Bank of Boston, to strict proof thereof. j 

12-13. This defendant admits the truth of the: allegations 
contained in paragraphs 12 and 13 of said cross-bill. 

14-15-16 and 17. This defendant has not sufficient infor¬ 
mation to either affirm or deny the allegations in para- 
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graphs 10 an<} 11 of said cross-bill and insofar as they are 
material to the rights of this defendant, it holds said Na¬ 
tional Shawmut Bank of Boston, to strict proof thereof. 

18. This defendant admits the truth of the allegations 
contained in paragraphs 12 and 13 of said cross-bill. 

19. This defendant has not sufficient information 

414 to either affirm or deny the allegations in paragraphs 
10 and 11 of said cross-bill and insofar as they are 

material to the rights of this defendant, it holds said Na¬ 
tional Shawmut Bank of Boston, to strict proof thereof. 

20-21. This defendant admits the truth of the allegations 
contained in paragraphs 12 and 13 of said cross-bill. 

22-23. This defendant has not sufficient information to 
either affirm or deny the allegations in paragraphs 10 and 
11 of said cross-bill and insofar as they are material to the 
rights of this defendant, it holds said National Shawmut 
Bank of Boston, to strict proof thereof. 

Wherefor, the premises considered, this defendant re¬ 
spectfully prays as follows: 

(1) That a decree may be entered herein declaring this 
defendant entitled to an equitable lien upon the aforesaid 
Washington Building, and upon all other property and 
assets belonging to the aforesaid joint enterprises for the 
amount of the indebtedness due to this defendant as here¬ 
inbefore stated. 

(2) That in and by said decree the said equitable lien in 
favor of this defendant be foreclosed in such manner as 
to the Court may seem just and proper. 

(3) That this defendant may have such other and further 
relief in the premises as to this Honorable Court 

415 mav seem just and equitable. 

,NORWOOD-WHITE COMPANY, INC., 
By J. WADSWORTH WHITE, 

President. 


BEN. B. CAIN, Jr., 

Attorney for Defendant, 

Norwood-White Company , Inc. 


Commonwealth of Massachusetts, 

County of Middlesex, ss: 

I, J. Wadsworth White, being first duly sworn, on oath 
and say that I am the President of the above named Nor- 
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wood-White Company, Inc., and am authorized by said cor¬ 
poration to make this affidavit; that I have jread the fore¬ 
going Answer by me subscribed as President of said cor¬ 
poration, and know the contents thereof, and that I verily 
believe the facts therein stated to be true. i 

J. WADSWORTH WHITE. 

Subscribed and sworn to before me this the 10th day of 
August, A. D., 1928. 

RANSOM A. WALLAQE, 

Notary Public in and for the 
Commonwealth of Massachusetts. 

i 

i 

I 

Received August 14th, 1928, copy of the abjove pleading. 

J. HARRY COVINGTON, 
SPENCER GORDON, 

Attorneys for the National Shawmut 
Bank of Boston, as Trustee in the 
Indenture of Mortgage, g Supplement 
Thereto. I 

i 

i 

416 Filed Aug. 20, 1928. Frank E. Cunningham, Clerk. 


In the Supreme Court of the District of Columbia. 


In Equity. No. 48144. j 

i 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

against 

® i 

National Shawmut Bank of Boston, a Corporation, 

Trustee, et al., Defendants. j 

The Answer of Defendant, Josiah T. Neiucomp to Cross¬ 
bill of Defendant National Shawmut Bank i of Boston, 
Trustee, etc. j 

Now comes the defendant above named, Josi&h T. New¬ 
comb, bv his attorney and for his answer to tlie cross-bill 
of defendant National Shawmut Bank of Boston, Trustee, 
etc., shows to the Court and alleges as follows: I 
First. This defendant is without knowledge 0f the facts 
alleged in the cross-bill of said defendant National Shaw¬ 
mut Bank of Boston, Trustee, etc., and of the fajcts alleged 
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in the Bill of Complaint of the plaintiff, Liberty Trust Com¬ 
pany, and therefore denies the same and puts the said de¬ 
fendant National Shawmut Bank of Boston, Trustee, to its 
proof with respect thereto. 

417 Second . Further answering the said cross-bill this 
defendant alleges that on or about the first day of 

July, 1927 the defendant National Shawmut Bank of Boston 
and others as trustees for the owners of the Washington 
Building, the premises described in the Bill of Complaint 
and in the answer and cross-bill of defendant, National 
Shawmut Bank of Boston, as trustee, made, executed and 
delivered to this defendant in behalf of the Joint Committee 
of National Utility Associations a lease of certain offices on 
the tenth floor of said Washington Building, namely, offices 
1023-1029 inclusive. The said lease was in common form 
and was for a term of five years from the first day of Sep¬ 
tember, 1927 to the first day of September 1933 at a stipu¬ 
lated rent of $5,000. per annum payable in equal monthly 
installments, monthly in advance. This defendant begs 
leave to refer to the terms and provisions of the said lease 
for greater particularity when produced upon the trial of 
this suit. Thereafter, and upon the completion of the said 
offices some time after the first day of September 1927 this 
defendant entered upon and took possession of the same in 
behalf of the said Joint Committee and has ever since 
remained in the possession thereof in behalf of said Com¬ 
mittee and has p>aid the monthly rental reserved in 

418 the said lease as the same has accrued from month 
to month pursuant to the terms and provisions 

thereof. 

Third. This defendant further alleges that at the time 
of the making, execution and delivery of the first mortgage 
or deed of trust upon the said premises, the foreclosure of 
which is sought bv the cross-bill of the defendant National 
Shawmut Bank of Boston, as trustee, it was contemplated 
and intended bv the said National Shawmut Bank of Bos- 
ton, as trustee, and its co-trustee representing the owners 
of the said building and bv the defendant National Shaw- 
mut Bank of Boston, as trustee, for the bondholders under 
the first mortgage or deed of trust sought to be foreclosed, 
that the offices in the said building would upon the comple¬ 
tion thereof and as soon as the building was ready for oc- 
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cupancy, be leased for the term of five years!or thereabouts 
to various tenants in order that the rental^ derived from 
said offices so to be leased would return to;the owners of 
the said building a sufficient amount to pay! the taxes and 
other fixed charges of the said building, the operating ex¬ 
penses thereof, the interest on the said first mortgage or 
deed of trust sought to be foreclosed in the cfoss-bill of the 
defendant National Shawmut Bank of Boston, as trustee, 
the interest on the second mortgage or deed pf trust sought 
to be foreclosed in the bill of complaint herein, and all 
other charges connected with or relating to the main- 

419 tenance and operation of said building ana thai the 
surplus of the said rents over and above the sum of 

the charges and expenses above referred toj should enure 
to the benefit of the owners of the said buildinig represented 
by the defendant National Shawmut Bank Of Boston, as 

i 

trustee. ; 

Fourth. Further answering this defendant alleges that 
the said lease so made by this defendant said by the de¬ 
fendant National Shawmut Bank of Boston hnd others as 
trustees for the owners of the said building, together with 
other leases made to other tenants now occupying other 
offices in said building was made, executed and delivered 
in pursuance of such intent, and that the rentals paid by 
this defendant and by the other tenants in said building 
have throughout the period of occupany of the respective 
offices constituted a fund for the payment of taxes, operat¬ 
ing expenses, interest upon the first and secoifd mortgages 
and other charges and expenses above referred!to connected 
with the operation of the said building and the! said rentals 
have enured to the benefit of the defendant National Shaw¬ 
mut Bank of Boston, as trustee for bondholders under the 
said first mortgage and deed of trust sought! to be fore¬ 
closed in the said cross-bill and have gjiven to this 

420 plaintiff in behalf of the said Joint Committee an 

equity in the said offices No. 1023-29 inclusive supe¬ 
rior to and entitled to priority over the lien of the first 
mortgage or deed of trust sought to be foreclosed by the 
cross-bill of the said defendant National Shawmut Bank of 
Boston, as trustee. | 

33—5108a 


i 
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Ffth . Further answering this defendant alleges that on 
or about the first day of July, 1927 the defendant National 
Shawmut Bank of Boston and others as trustees for the 
owners of the said Washington Building made, executed 
and delivered to Henry M. Ward, one of the additional 
defendants brought in by order of this Court and required, 
to answer the cross-bill of said defendant National Shaw¬ 
mut Bank of Boston as trustee under the first mortgage or 
deed of trust and said Henry M. Ward made, executed and 
delivered the said lease in his own behalf. The said lease 
was in common form and was for a term of five years from 
the first day of September, 1928 to the first day of Septem¬ 
ber, 1933 and covered the offices on the tenth floor of said 
building immediately adjacent to the said suite of offices 
No. 1023-29 inclusive leased bv this defendant Josiah T. 
Newcomb as hereinabove set forth. The rental reserved 
by the said lease was at the rate of $1600. per annum pay¬ 
able monthly and in advance. In all other respects the 
said lease was in substantiallv the same form as the lease 
hereinabove referred to made by this defendant Josiah T. 

Newcomb and this defendant begs to refer the same 
421 when produced upon the trial of this suit for greater 
particularity with respect to the terms and pro¬ 
visions thereof. 

Sixth. Further answering this defendant alleges that on 
or about the first day of June, 1928 with the express knowl¬ 
edge, approval and consent of the defendant National Shaw¬ 
mut Bank of Boston, and others as trustees, for the owners 
of the said building and with the knowledge and approval 
of the defendant National Shawmut Bank of Boston as 
trustee for bondholders under the first mortgage or deed 
of trust so sought to be conveyed, the said Henry M. Ward 
assigned his interest in the said lease to this defendant 
Josiah T. Newcomb, and this defendant thereupon with the 
knowledge, consent and approval of the defendant National 
Shawmut Bank of Boston, as trustee for the owners of the 
building and as trustee for the bondholders under the first 
mortgage or deed of trust, entered upon and took posses¬ 
sion of the said offices No. 1030-1031 and has ever since re¬ 
mained in possession thereof and has paid the rent there- 
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for accruing from month to month under the terms of this 
lease in behalf and for the account of the said Joint Com¬ 
mittee. 

i 

Seventh. Further answering this defendant; alleges and 
re-alleges with respect to his rights under the said 

422 lease so assigned each and all the allegations con¬ 
tained in the paragraphs of this answer, numbered 

1 to 4 inclusive with like force and effect as if i particularly 
reinstated with respect to the said lease so assigned. 

Wherefore, this defendant prays judgment; that in the 
final decree to be entered in this suit this Cojurt adjudge 
that the right and equity of this defendant to remain in the 
continued and uninterrupted possession of t^e said two 
suites of offices on the tenth floor of said Washington Build¬ 
ing, to wit, offices #1023-29 inclusive, and 1030-1031 may be 
decreed to be superior to and entitled to priority over the 
lien of the first mortgage or deed of trust sought to be 
foreclosed by the cross-bill of the defendant National Shaw- 
mut Bank of Boston, as trustee, for the bondholders there¬ 
under and to the lien of the second mortgage of the plain- 

i 

tiff Liberty Trust Company as trustee mentioned in the bill 
of complaint, and that this defendant in behalf j of the said 
Joint Committee be decreed to be entitled to the uninter- 
rupted possession and enjoyment of the said suite of offices 
No. 1023-31 inclusive upon paying the rent from time to 
time to the then owner of the building and upon compli¬ 
ance with the other terms and conditions to be per- 

423 formed by the lessee under the two respective leases 
hereinabove referred to and that it be further de¬ 
creed that such right and equity are superior to all other 
liens and encumbrances and charges upon the saijd building. 

This defendant further prays for such other ior further 
equitable relief as he may be entitled to in his pwn behalf 
and in behalf of the said Joint Committee in the premises. 

Dated August 17, 1928. ! 

HENRY M. WARD, j 
HENRY M. WARD, i 
Attorney for Defendant,\ 

Josiah T. Newcqmb, 

Washington Building, Washington, D. C. 


i 
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424 Filed Aug. 23,1928. Frank E. Cunningliam, Clerk. 

In the Supreme Court of tlie District of Columbia, Holding 

an Equity Court. 


Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, 199 Wash¬ 
ington Street, Boston, Massachusetts, Plaintiff, 


v. 

The National Shawmut Bank of Boston, a Corporation, 
and Robert H. Montgomery and Samuel L. Powers, Trus¬ 
tees for the Time Being of Washington Central Trust; 
Washington Central Trust under Declaration of Trust, 
Dated June 1, 1925; The National Shawmut Bank of Bos¬ 
ton, a Corporation, Trustee under Indenture of Mort¬ 
gage Dated as June 1, 1925, and a Supplement Thereto 
Dated April 1, 1926; James Stewart & Company, Inc.; 
The Baker Cork and Tile Company, Inc.; Elmer TI. Cat- 
lin Company, Inc.; Charles A. Coolidge, Henry R. Shep- 
ley, Francis IT. Bulfinch, and Lewis B. Abbott, Trading as 
Coolidge, Shepley, Bulfinch & Abbott, a Partnership; 
Norwood-White Company, Inc.; Lawton G. Herriman, 
Defendants. 


Answer of , 9, Charles A. Coolidge; 10, Henry R. Shepley; 
11, Francis U. Bulfinch , and 12, Lewis B. Abbott, trading 
as Coolidge, Shepley , Bulfinch & Abbott, a Partnership , 
to the bill of complaint . 

Charles A. Coolidge, Henry R. Shepley, Francis U. Bul¬ 
finch and Lewis B. Abbott, partners as aforesaid, for an¬ 
swer to the bill of complaint, respectfully state: 

1. They admit the allegations of paragraph 1 of the bill 
of compaint to be true. 

2. They admit the allegations of the second paragraph 
of the bill of complaint to be true, except that they deny 

that Washington Central Trust named as a defend- 
425 ant therein is or ever was the owner of the property 
in said bill of complaint described, and say upon in¬ 
formation, and belief that said Washington Central Trust 
has no legal entity, but the same is merely the name by 
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which the defendants, The National Shawmut Bank of Bos¬ 
ton, Robert H. Montgomery and Samuel L. Powers have 
been doing business; that said three defendants were never 
incorporated, and, therefore, the alleged defendant Wash¬ 
ington Central Trust has no capacity to be sued and is not 
a party defendant. 

3. These defendants admit the allegations of the third 
paragraph of the bill of complaint to be true, with the ex¬ 
ceptions hereinafter in this paragraph recited; they say that 
they have never been furnished by the plaintiff |with a copy 
of Exhibit A, alleged to constitute a copy of the indenture 
of mortgage and deed of trust under which the plaintiff 
sues, and inasmuch as they are unable to compare the al¬ 
leged copy of said indenture on file in the qffice of the 
Clerk of Court with a record of said indenture as the 
same appears in the office of the Recorder of Heeds of the 
District of Columbia, thev are unable to admit the accuracy 
of the statements in said third paragraph which purport 
to recite certain terms of said indenture nor of the afore¬ 
said copy attached to the bill, and hold the plaintiff to strict 
proof thereof. Further answering said third paragraph, 
these defendants say, upon information and belief, that 
under the terms of the Declaration of Trust mentioned in 
said third paragraph the Trustees of said Washington Cen¬ 
tral Trust were authorized to issue bonds and iseeure the 
same by mortgage only to the extent of moneys! borrowed 
by said Trustees, and that they had no authority to issue 
bonds without receiving the full face value thereof in re¬ 
turn therefor. They also aver upon informationjand belief 
that all of said bonds were issued for less thafi the face 
value thereof, as hereinafter set forth. They further aver 
that the two Indentures of Mortgage referred to in the Bill 
of Complaint each referred to the declaration of tijust afore¬ 
said as constituting the authority for the mortgagors 
426 therein to issue bonds and borrow money,! and that 
all of the purchasers of bonds therefore took with 
notice of the limitation of power upon the trustees of said 
Washington Central Trust as aforesaid, and that ino holder 
of said bonds as they are advised by counsel is entitled to 
enforce the said mortgage for any greater amount jthan was 
received by the trustees of said Washington Central Trust 
upon the issuance and delivery of the bond or bbnds held 
by such holder. j 
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4. Answering the fourth paragraph, these defendants ad¬ 
mit that the only power or authority lodged in the trustees 
of said Washington Central Trust was conferred by the 
declaration of trust dated June 1, 1925, mentioned in the 
fourth paragraph of the bill of complaint, and these de¬ 
fendants repeat that they are advised by counsel that when 
the said trustees issued bonds, they, said trustees, had no 
authority to issue them for less than par. They are further 
advised that they are not required to answer the averments 
of said bill as to the terms of indenture of mortgage re¬ 
ferred to in the fourth paragraph of said bill of complaint, 
for the reason heretofore stated, and so far as the same 
may be material to these defendants’ rights, they call for 
strict proof thereof. 

5. These defendants admit to be true the averments of the 
fifth paragraph of the bill of complaint, except so much 
thereof as recites the terms of the supplemental mortgage 
therein referred to. These defendants have not been fur¬ 
nished by the plaintiff with any copy of said supplemental 
mortgage, and for the reasons stated in the third paragraph 
hereof, they are unable to admit that Exhibit B filed with 
the bill of complaint is a true copy thereof, and insofar 
as the same is material to the rights of these defendants, 
hold the plaintiff to strict proof thereof. Whether the pur¬ 
chase of the additional property mentioned in said para¬ 
graph five vras pursuant to the provisions of the indenture 
of mortgage therein recited, is a conclusion of law, which 
these defendants are advised they are not required to an¬ 
swer. 

6. For the reasons herein above stated, the aver- 
427 ments of the sixth paragraph of the bill of complaint 
are neither admitted nor denied, and so far as the 
same are material to their rights, these defendants hold 
the plaintiff to strict proof thereof. 

7. These defendants deny that 4 ‘after the execution and 
recording of said Indenture of Second Mortgage dated June 
1,1925, the said Trustees of the Washington Central Trust 
issued or caused to be issued bonds of the face value of 
Seven Hundred Ninety-seven Thousand Five Hundred 
($797,500) Dollars,” if by this allegation the plaintiff means 
to say that said bonds were issued prior to the execution 
and delivery of the Supplemental Mortgage in said Bill of 
Complaint mentioned. These defendants upon information 
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and belief aver that under the terms of said second mortgage 
the said Trustees were empowered to issue bonds in excess 
of the aggregate amount of Six Hundred Thousand Dollars 
($600,000) only upon certain conditions pre4edent, among 
which were: (a) that no default should have occurred to 
the knowledge of the said Trustees as set forth in Article 
7 of said Mortgage; (b) that the said Trustees should have 
done all things requisite under the Indenture of First Mort¬ 
gage recited in said Bill of Complaint to authorize the issue 
thereunder of additional bonds under said First Mortgage, 
and that for each One Thousand ($1,000) Dollars of addi¬ 
tional bonds to be issued under said Second Mortgage, Four 
Thousand Dollars ($4,000) of additional bonds under said 
First Mortgage should be delivered; (c) the execution and 
delivery of a Supplemental Mortgage as mentioned in para¬ 
graph five (5) of the Bill of Complaint; (d) the filing with 
the plaintiff of the opinion of counsel or of a title insurance 
company that said Second Mortgage then constituted a valid 
lien upon the property described in the Bill of Complaint, 
subject only to certain leases, agreements, easements, and 
restrictions, if any, as should not be objectionable to Coffin 
& Burr, Inc., and to liens for taxes and assessments not yet 
payable; (e) the delivery to said plaintiff of a bond 
428 in the penal sum of Three Hundred Thousand ($300,- 
000) Dollars conditioned for the completion of the en¬ 
tire structure now constituting the Washington! Building as 
referred to in a certain Loan Agreement in $aid Second 
Mortgage mentioned. 1 "flic said bill of complaint does not re¬ 
cite that and these defendants are not advised whether all of 
said conditions precedent to the issuance of bonds in an 
amount in excess of $600,000 under said second mortgage 
w^ere complied with, but they are advised by counsel that 
before the holders of such additional bonds cain resort to 
their alleged mortgage security, proof must be made by the 
plaintiff that such conditions precedent had bedn complied 
with, and inasmuch as the said Bill of Complaiht does not 
allege that said conditions were complied with, Ithe defend¬ 
ants pray the same benefit from this defense as if a motion 
to dismiss the bill of complaint had been filed' upon that 
specific ground. 

These defendants have no reliable information as to the 
face value of the bonds which have been issued, under the 
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second mortgage, nor whether they were duly certified by 
the plaintiff as the trustee named in said mortgage, or 
when or in what amounts or for what price said bonds 
were sold, nor to whom they were sold, nor who are now 
the owners or holders thereof, nor whether such holders 
purchased the same for value, and therefore, insofar as such 
facts may be material to the rights of these defendants, 
they call for strict proof thereof; but upon information and 
belief these defendants repeat the averments heretofore 
mentioned, that all of said bonds were issued for less than 
par. 

These defendants have no information as to the remain¬ 
ing averments of said seventh paragraph, and neither ad¬ 
mit nor deny the same, and if material, hold the plaintiff 
to strict proof thereof, except insofar as it is therein alleged 
the trustees of said Washington Central Trust arc in default 
in the payment of interest on these outstanding bonds, the 
averments in which respect made these defendants believe 
to be true. Whether the plaintiff is entitled to a 
429 foreclosure of said second mortgage as alleged, and 
to the other relief in said bill of complaint prayed, 
is a conclusion of law which these defendants are advised 
they are not required to answer. 

8. These defendants admit the allegations of the eighth 
paragraph of said bill of complaint with the following ex¬ 
ceptions: (a) The Notice of Lien filed by defendant James 
Stewart & Company, Inc., was for the amount of Two Hun¬ 
dred Three Thousand and Seventy-seven Dollars and 
Forty-eight cents ($203,077.48) instead of Two Hundred 
Three Thousand Seventv-seven Dollars and Fortv-Six 
Cents ($203,077.46) as in said paragraph alleged; (b) the 
Notice of Lien by Elmer H. Catlin, Inc., was filed January 
5, 1928, instead of January 8, 1928, as therein alleged; (c) 
the Notice of Lien No. 10,864 by these defendants, Coolidge, 
Sheplev, Bulfinch & Abbott, was filed, not only against the 
persons named in the eighth paragraph of the Bill of Com¬ 
plaint in that connection, but in addition against Bobert M. 
Burnett and the heirs of Albert O. Hager and against Al¬ 
bert O. Hagar and William W. Wadden; (d) Notice of 
Lien No. 10950 was filed bv Lawton G. Herriman Januarv 
30, 1928, and not January 3, 1928, as in said paragraph 
alleged. 
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Further answering said paragraph 8, these defendants 
are advised and therefore aver that they have, a valid lien 
upon said real estate, and that they are entitlejl to priority 
over all mechanics liens filed against the same,j at any time 
on or after January 7, 1928, and that they are lalso entitled 
to priority over the bonds issued under both the first and 
second mortgages against said real estate, fori the reasons 
hereinafter set forth. j 

These defendants further aver that the said indenture 
of second mortgage forbade the mortgagors! thereunder 
from permitting alterations in or additions to the mort¬ 
gaged property during the continuance of any default by 
said mortgagors thereunder without the writtefi consent of 
the plaintiff herein. They are informed! and believe 
430 and therefore aver that some of the work for which 
notices of mechanics liens were filed bv others than 

j 

this defendant was performed after default hhd occurred 
in respect to the payment of interest due under the terms 
of said mortgage on December 1, 1927, and after other de¬ 
faults had occurred under the terms of said mortgage, and 
without the consent of the plaintiff herein; anjd these de¬ 
fendants are advised that no work performed qr materials 
furnished after any such defaults entitles the persons per¬ 
forming such work or furnishing such materials jto any lien, 
as a consequence thereof. j 

9. These defendants are advised that the allegations of 
the ninth paragraph of the bill of complaint are jnerely con¬ 
clusions of law which they are not required to answer. 

10. Further answering said Bill of Complaint!and in lieu 
or bv wav of a Cross-Bill thereto, these defendants sav, as 
follows: 

(a) The purchase of the real estate described! in the Bill 
and the erection thereon of the office and mercantile build¬ 
ing known as the “Washington Building,” referred to in 
the Bill, constituted the objects and were the results of a 
joint enterprise of the following named persons and corpo¬ 
rations, and of mutual engagements to that end entered into 
contemporaneously by and among them: 

(1) The defendants, Kobert H. Montgomery, j Samuel L. 
Powers, the National Shawmut Bank of Boston (hereinafter 
sometimes referred to as “Shawmut Bank”), ^nd the In- 
tervenor, Robert M. Burnett, all styled Trustees for the 


i 
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time being of the Washington Central Trust, under a cer¬ 
tain Declaration of Trust, copy of which is filed with 

431 Messrs. James Stewart & Co. Inc.’s answer, marked 
Exhibit “ Stewart Xo. 1”. 

(2) Coffin & Burr, Inc., a Massachusetts corporation, 
called the “Lender” in a certain agreement (hereinafter 
styled “First Loan Agreement”) between or among said 
Coffin & Burr, the Trustees for the time being of said 
Washington Central Trust and the Shawmut Bank, as 
Trustee under the “First Mortgage”, hereinafter de¬ 
scribed, copy of which First Loan Agreement is filed with 
Messrs. James Stewart & Co. Inc.’s answer, marked Ex¬ 
hibit “Stewart No. 2”. 

(3) The defendant Shawmut Bank as Trustee under the 
certain Indentures of Mortgage or Deed of Trust from the 
Trustees for the time being of said Washington Central 
Trust, mentioned in paragraph two (2) of the Bill of Com¬ 
plaint, and hereinafter called “First Mortgage” and “Sup¬ 
plemental First Mortgage”, copies of which said First 
Mortgage and Supplemental First Mortgage are filed with 
Messrs. James Stewart & Co. Inc.’s answer, marked re¬ 
spectively Exhibits “Stewart No. 3” and “Stewart No. 4”. 

(4) The Intervenor City Central Corporation, a Massa¬ 
chusetts corporation, called the “Lender” in a certain 
agreement (hereinafter styled “Second Loan Agreement”) 
between or among said corporation, the Trustees for the 
time being of said Washington Central Trust, and the plain¬ 
tiff, copy of which Second Loan Agreement is filed with 
Messrs. James Stewart & Co. Inc.’s answer, marked Exhibit 
“Stewart No. 5”; and 

(5) The plaintiff, as Trustee under the certain Inden¬ 
tures of Mortgage or Deed of Trust from the Trustees for 

the time being of the Washington Central Trust, 

432 hereinafter styled the “Second Mortgage” and 
“Supplemental Second Mortgage”, mentioned and 

described in the Bill and alleged copies of which are filed 
with the Bill as Exhibits “A” and “B”, respectively. 

These defendants pray that all of the aforesaid instru¬ 
ments may be read and considered as a part of this answer. 

The aforesaid Declaration of Trust, First Loan Agree¬ 
ment, Second Loan Agreement, First Mortgage and Second 
Mortgage were all dated the same day, to wit, June 1,1925; 
were all made, executed and delivered contemporaneously 
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and on tlie same day, to wit, July 10,1925, andisaid Declara¬ 
tion of Trust, First Mortgage and Second Mortgage were all 
recorded contemporaneously in the Office of thfe Recorder of 
Deeds of the District of Columbia, as instruments numbered 
respectively 70, 71 and 72, on, to wit, July 17, 1925; and the 
aforesaid Supplemental First Mortgage and Supplemental 
Second Mortgage were both dated, executed hnd delivered 
the same day, to wit, April 1, 1926, and were tecorded con¬ 
temporaneously in the office of the said Recorder of Deeds, 
as instruments numbered respectively 216, and 217 on, to 
wit, April 22, 1926. | 

These defendants say that the said First Jhoan Agree¬ 
ment and the said First Mortgage each contain specific 
reference to the other and to the aforesaid Declaration of 
Trust; that the Second Loan Agreement and the said Sec¬ 
ond Mortgage likewise each contain specific Reference to 
the other and to the aforesaid Declaration of! Trust; that 
said Declaration of Trust expressly refers to the Loan 
Agreement with the aforesaid Coffin & Burr, Incorporated; 
and that all of the bonds issued under all of the aforesaid 
mortgages, and which are thereby secured, contain express 
reference to the mortgages securing the same and to the 
aforesaid Declaration of Trust; and defendants therefore 
say that all persons holding bonds secured by either 
433 or any of the aforesaid mortgages took the same with 
express notice of the nature of the afdresaid joint 
enterprise and of the rights and obligations of the parties 
thereto, and by virtue thereof became, were, and are them¬ 
selves parties to said enterprise. j 

All of the foregoing instruments were executed and de¬ 
livered in accordance with the common understanding and 
agreement by and among the parties aforesaid,j and in fur¬ 
therance of their common purpose and joint enterprise 
aforesaid, and the same are therefore to be taken and read 
together as constituting one single and complete contract be¬ 
tween and among the said parties for the accomplishment of 
the objects aforesaid. 

(b) That they were engaged in February, 1925, by the 
trustees for the time being of the Washington Central Trust 
to conceive and to furnish plans for the erection of the 
buildings hereinbefore referred to, and to supervise the 
construction of the same; that these defendants! were to be 
paid a fee for the conceiving and furnishing of; said plans 
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and their services in supervision of construction, of six per- 
centum of the total cost of the building; that they have fully 
performed their services and have received payment on ac¬ 
count of their said fees, but not in full, there being a balance 
still due them of $17,028.88, with interest thereon from the 
30tli dav of December, 1927. 

(c) It is provided in the aforesaid First Loan Agree¬ 
ment forming, as aforesaid, a part of the complete contract 
between the parties to said joint enterprise, that the party 
therein called, the “Lender”, to wit, Coffin & Burr, Inc., 
should retain and withhold of the aggregate amount therein 
agreed to be loaned for the purposes of said enterprise, the 
sum of One Hundred Ninety-eight Thousand ($198,000) 
Dollars (being One Hundred and Fifty Thousand Dollars 
($150,000) plus six per cent of Eight Hundred Thousand 
Dollars (until the expiration of ninety-three (93) days from 

and after the completion of said building, and until 
434 said sorcalled “Lender” should be furnished with 

a certificate of the architects of said building of the 
fact and date of such completion and that the property 
was then free from liens for labor or materials, or that the 
application o^ the final payment to the builder or part 
thereof would clear the property of such liens. 

No such certificate has ever been made or issued bv these 
defendants, because of the default in the payment of the 
balance due tftese defendants, and because of the Notices 
of Lien filed by them and by other persons, referred to in 
the Bill; and that there now is or should be in the hands of 
said so-called “Lender” the full amounts retained or agreed 
to be retained as aforesaid, and that the same are applic¬ 
able and should be applied to the payment of the aforesaid 
indebtedness due these defendants. These defendants call 
for discovery by the parties to said Loan Agreement of the 
present amount of said agreed retains and in whose hands 
the same now are. 

(d) Under and by virtue of the terms and provisions of 
the aforesaid complete contract of the parties to the afore¬ 
said joint enterprise, composed as aforesaid of the several 
instruments hereinbefore referred to, these defendants as 
the architects employed to plan and supervise the erection 
of the building which was to constitute the principal asset 
of said enterprise and the principal security for the con¬ 
tributions thereto by said parties, were intended to be and 
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were in equity secured for the payments to which they 
should and did become entitled under said Agreement, upon 
all property and other assets of said enterprise, of whatso¬ 
ever the same might consist, and wheresoever the same 
might be located. These defendants say thajt during the 
negotiations leading to the execution of their agreement for 
the planning and supervision of the erection of the building 
they were informed by the representatives of said joint 
enterprise with whom their contract was negotiated 
435 and consummated of the provisions Ihereinbefore 
mentioned of the aforesaid instruments^ constituting 
the complete contract aforesaid, and were induced to and 
did enter into such agreement in reliance upon the pro¬ 
visions thereof for their security, including the provisions 
in said First Loan Agreement for the retehtion of the 
amounts hereinbefore mentioned. 

(e) By reason of the facts hereinbefore set forth these 
defendants are advised by counsel and therefore aver that 
in equity and good conscience they have, and ; are entitled 
to have this Honorable Court decree in their favor, an 
equitable lien for the amount now due and payable to them 
as aforesaid, superior to the liens by way of mortgage or 
otherwise, of any of the parties to said joint enterprise, and 
of all persons claiming under them with knowledge actual 
or constructive of the rights of these defendants. 

11. These defendants further say by way or in lieu of 
Cross-Bill that, as appears from the aforesaid Loan Agree¬ 
ments, it was not agreed or intended that the full amounts 
which the aforesaid mortgages and supplemiental mort¬ 
gages purport to secure should actually be loaned by the 
parties purporting to be secured thereby, and! defendants 
are informed and believe and therefore aver the facts to be 
that the amount actually loaned by the parties secured 
under the first and Supplemental First Mortgages was not 
Thirty-three Hundred Thousand Dollars ($3,^00,000) as 
therein recited, but that such loans did not exceed the sum 
of, to wit, Twenty-eight Hundred and Fifty Thousand Dol¬ 
lars ($2,850,000); the difference being represented by the 
discount of seven and a half per cent (7%%) mentioned in 
said First Loan Agreement, plus the aforesaid amounts re¬ 
tained by the Lender therein named; and that the amount 
actually loaned by the parties purporting to be secured 
under the Second and Supplemental Second Mortgages was 
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not Eight Hundred Thousand Dollars ($800,000) as therein 
recited, but that the same did not exceed the sum of, 

436 to wit, Seven Hundred and Twenty Thousand Dol¬ 
lars ($720,000), the difference being represented by 

the discount of ten per cent (10%) mentioned in said Second 
Loan Agreement. These defendants are advised bv counsel 
and therefore aver that in the event this Honorable Court 
should hold that these defendants’ equitable lien upon the 
property of said joint enterprise, including the said Wash¬ 
ington Building, for the indebtedness due it, is not superior 
to the rights of the parties secured by said mortgages, these 
defendants are entitled to have an accounting herein for 
the purpose of determining the amounts actually loaned 
upon and secured by all of the aforesaid mortgages, and to 
a decree limiting the liens of said mortgages to the amounts 
found by such accounting to have been actually loaned 
thereunder. 

12. These defendants further sav bv way of or in lieu of 
Cross-Bill, that the mortgagees under the aforesaid First 
and Supplemental First Mortgages and aforesaid Second 
and Supplemental Second Mortgages demanded as a con¬ 
dition to making the loans thereby secured the additional 
security of bonds to be, and which were in fact, executed 
by the Trustees for the time being of said Washington Cen¬ 
tral Trust, as principal, and Hartford Accident & Indemnity 
Company, a corporation, organized under the laws of the 
State of Connecticut, Maryland Casualty Company, a cor¬ 
poration organized under the laws of the State of Mary¬ 
land, and The Metropolitan Casualty Insurance Company 
of New York, a corporation organized under the laws of the 
State of New York, as sureties; the nominal obligee in one 
of said bonds, which was in the sum of, to wit, Twelve Hun¬ 
dred Thousand Dollars ($1,200,000), being the aforesaid 
Shawmut Bank as Trustee under the aforesaid First and 
Supplemental First Mortgages, and the nominal obligee 
in the second of said bonds, which was in the sum of, to wit, 
Three Hundred Thousand Dollars ($300,000), being the 
plaintiff, Liberty Trust Company. Said bonds, as defend¬ 
ants are informed and believe and therefore aver 

437 were not the usual bonds of indemnity against any 
loss that the obligees or parties secured by said mort¬ 
gages might or should sustain, but were obligations whereby 
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the principal and sureties, among* other obligations, bound 
themselves absolutely to construct, erect and equip, or to 
cause to be constructed, erected and equipped, the said 
Washington Building according to all the term's, covenants, 
conditions and requirements of said Indentures of Mort¬ 
gage and the aforesaid Loan Agreements, an£ to pay, or 
cause to be paid fully and punctually the cost pf such erec¬ 
tion and equipment and to reimburse and save harmless 
said Obligees from and on account of any and all claims, 
costs, suits, judgments, counsel fees, expenses and damages 
of whatsoever nature and description that might be incurred 
and suffered by the Obligees on account of aiiv claims or 
liens which might arise against the aforesaid Washington 
Building or the land upon which it was erected, and to make 
good any default upon the part of the principals of said 
bonds under any of the terms, covenants or conditions of the 
aforesaid mortgages and loan agreements up tq and includ¬ 
ing the completion of said building and its equipment and 
the payment therefor, free from all liens, in the same time 
and in the same manner as said principals were obliged 
to do. 

The aforesaid bonds were executed and delivered by the 
Trustees of the Washington Central Trust, parties as afore¬ 
said to said joint enterprise, at great expense fojr premiums 
paid to the sureties thereon out of the moneys belonging to 
said trust, and were given to the Obligees therein named 
to insure the consummation of the objects and purposes of 
the aforesaid joint enterprise, to wit, the purchase of the 
land described in the Bill and the erection thereon of the 
aforesaid Washington Building free from all lieps or claims 
against the same; but notwithstanding said Obligees, the 
aforesaid plaintiff, Liberty Trust Company, Trustee under 
the Second and Supplemental Second Mortgages, and the 
aforesaid Shawmut Bank, Trustee under the First and Sup¬ 
plemental First Mortgages, have for several months last 
past and have now the right to demand and receive 
438 from the principals and sureties upon the aforesaid 
bonds, the full or a substantial part of thfe penalties 
thereof, which may or should be applied in the reduction of 
the liens of their mortgages, and notwithstanding that these 
defendants and other persons asserting liens fob labor and 
material which went into the construction and equipment of 
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said Washington Building have no other security than the 
property of the aforesaid joint enterprise, including said 
building, the said plaintiff and the said Shawmut Bank have 
not, nor has either of them, sought or attempted to recover 
upon said bonds. And these defendants say that this Hon¬ 
orable Court should before granting the equitable relief 
sought by the plaintiff in this suit, and before lending its 
aid in the enforcement of the liens of the parties purporting 
to be secured by the mortgages aforesaid, require said 
mortgagees to do equity in so far as these defendants are 
concerned, by proceeding to enforce their aforesaid rights 
under the aforesaid bonds, thus reducing pro tanto the 
amount for which they may hold the said Washington Build¬ 
ing as security for their indebtedness. 

Wherefore, the premises considered, these defendants 
respectfully pray as follows: 

1. That a decree may be entered herein declaring these 
defendants entitled to an equitable lien upon the Washing¬ 
ton Building and upon all other property and assets belong¬ 
ing to the aforesaid joint enterprise for the amount of the 
indebtedness due to these defendants as hereinbefore stated* 
and further declaring that such lien takes precedence over 
any and all other liens of any of the parties to this suit 
asserting liens upon this building, property and assets, by 
way of mortgage or otherwise, except only the lien of 
defendant, James Stewart & Co., Inc. 

2. That in, and by said decree the said equitable lien in 
favor of these defendants be foreclosed in such manner as 
to the court may seem just and proper. 

3. That in the event the court should determine that these 
defendants a,re not entitled to the equitable lien aforesaid, 
the parties to the aforesaid joint enterprise hereinbefore 
mentioned be required to account as to all moneys actually 

loaned under the aforesaid first and supplemental 
439 first mortgage and under the aforesaid second and 

supplemental second mortgage, and that the court 
determine herein the amounts which are lawfully secured by 
mortgages and each of them, and also the rights and priority 
of liens of such of the parties to this suit as may be found 
to have liens, either legal or equitable, upon the property 
herein involved. 
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4. And further, in the event mentioned in |the preceding 
prayer hereof, that this honorable court declare the afore¬ 
said surety bonds, and the liability of the principals and 
sureties thereon, to be equitable assets of ithe aforesaid 
joint enterprise, and particularly of the parties thereto 
hereinbefore referred to as the “Lenders ’ 9 under the afore¬ 
said loan agreements, and as a condition to the protection 
of the liens of the mortgages to secure loans advanced under 
said loan agreements, that said parties, through the obligees 
in said bonds named, be required to seek,j demand and 
recover the amounts due and payable by the principals and 
sureties aforesaid upon said bonds; or, in thh alternative, 
that this cause be referred to the Auditor of! the court to 

i 

ascertain and report the amount justly due and payable to 
said parties under said bonds, and upon the filing of said 
report, that a decree may be entered herein fori the amounts 
found to be due, against the aforesaid principals and sure¬ 
ties in favor of the party or parties to this suit, who may be 
found to be entitled in equity and good conscience thereto. 

5. That these defendants may have such othef and further 
relief in the premises as to this honorable court may seem 
just and equitable. 

CHARLES A. COOLIDGE, 

HENRY R. SHEPLEY, 

FRANCIS U. BULFINCH' 

LEWIS B. ABBOTT, 

Trading as Coolidge, Shqpley, 
Bulfinch & Abbott , a Partnership . 


EDWARD STAFFORD, 

Attorney for Coolidge, Shepley, Bulftnck & Abbott . 

i 

i 

440 Commonwealth of Massachusetts, 

County of Suffolk , ss: 

i 

I, Lewis B. Abbott, being first duly sworn according to 
law, depose and say that I am one of the parties named as 
defendants in the above entitled answer, and jone of the 
partners of the partnership composed of Charles A. Cool¬ 
idge, Henry R. Shepley, Francis U. Bulfinch and Lewis B. 
Abbott, and that in my own behalf and upon behalf of my 
said partners, I have read the foregoing answer by me sub- 

34—5108a 
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scribed and know the contents thereof; that the matters 
and things therein stated as upon personal knowledge are 
true and that the matters and things therein stated as upon 
information and belief I believe to be true. 

i LEWIS B. ABBOTT. 

Subscribed and sworn to before me this 23rd day of 
August, 1928. 

; EDGAR WOONER HINES, 

Notary Public. 

Attach notarial seal here: [seal.] 

Washington, D. C., August 28, 1928. 

Service is hereby acknowledged of the above answer, and 
carbon copy thereof received. 

HAMILTON & HAMILTON, 

Attys. for Plaintiff. 
COVINGTON, BUSHING & RUBLEE, 

Attys. for National Shawmut Bank 
Trustee, Under Indenture of Mort¬ 
gage Bated as of June 1, 1925, and 
Supplement Thereto Bated April 1, 
1926. 

CLEPIIANE & LATIMER, 
i Attys. for Stewart & Co., Inc. 

441 Filed Aug. 24,1928. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Plaintiff, 

vs. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Now comes the Hartford Accident and Indemnity Com¬ 
pany, a. corporation, upon which a sobpcena to answer the 
answer and counterclaim of James Stewart & Co., Inc., 
defendant, was served in the above entitled cause, appear- 
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ing specially for tlie purposes of this motion and none other, 
not submitting to the jurisdiction of the Court but expressly 
denying the same, and moves the Court to quash the said 
process served upon it as aforesaid, upon I the following 
grounds: 

1. That said process was improvidently issued. 

2. Because it is not a party to said cause and therefore 
is not amenable to such process. 

3. Because no answer filed by it pursuant to the command 
of said process could create any issue justiciable herein. 

4. Because as a matter of law, no counterclaim against 

the plaintiff is set out in the answer of said James Stewart 
& Co., Inc. I 

5. For other reasons apparent on the face of the record 

herein. j 

MINOR, GATLEY & D&URY, 

By H. PRESCOTT GATLEY, 

Attorneys for Hartford Accident & Indemnity Company, 
a Corporation, Appearing Specially for the Purposes of 
This Motion and None Other. j 

Filed Aug. 24, 1928. Frank E. Cunninghalm, Clerk. 

Messrs. Clephane, Latimer & Hall, j 

Attorneys for James Stewart & Co., Inc. :j 

i 

Please take notice that the foregoing motion will 

442 be calendared for hearing on the next motion day. 

MINOR, GATLEY & DRURY, 

By H. PRESCOTT GATLEY, 

Attorneys for Hartford Accident & Indemnity Company, 
a Corporation Appearing Specially as Aforesaid. 

443 Filed Aug. 24, 1928. Frank E. Cunningham, Clerk. 
In the Supreme Court of the District of Columbia. 

Equity. No. 48144. j 

I 

Liberty Trust Company, a Corporation, Plaintiff, 

i 

• i 

vs. i 

i 

. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendant. 

i 

Now comes the Maryland Casualty Company^ a corpora¬ 
tion, upon which a subpoena to answer the answer and 
counter-claim of James Stewart & Company, Inc., defend- 
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ant, was served in the above entitled cause, appearing spe¬ 
cially for the purpose of this motion and none other, not 
submitting to the jurisdiction of the Court but expressly 
denying the same, and moves the Court to quash the said 
process served upon it as aforesaid, upon the following 
grounds: 

1. That said process was improvidently issued. 

2. Because it is not a party to said cause and therefore 
is not amenable to such process. 

3. Because no answer filed by it pursuant to the command 
of said process could create any issue justiciable herein. 

4. Because as a matter of law, no counter-claim against 
the plaintiff is set out in the answer of said James Stewart 
& Co., Inc. 

5. For other reasons apparent on the face of the record 
herein. 

MINOR, GATLEY & DRURY, 

By H. PRESCOTT GATLEY, 

Attorneys for Maryland Casualty Company, a Corporation, 
Appearing Specially for the Purposes of This Motion 
and None Other. 

Filed Aug. 24, 1928. Frank E. Cunningham, Clerk. 

Messrs. Clephane, Latimer & Hall, 

Attorneys for James Stewart & Co., Inc.: 

Please take notice that the foregoing motion will 

444 be calendared for hearing on the next motion day. 

I MINOR, GATLEY & DRURY, 

ByH. PRESCOTT GATLEY, 

Attorneys for Maryland Casualty Company, a Corporation, 
Appearing Specially as Aforesaid. 

445 Filed Aug. 24, 1928. Frank E. Cunningham, Clerk. 
In the Supreme Court of the District of Columbia. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Plaintiff, 

vs. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendant. 

Now comes The Metropolitan Casualty Insurance Com¬ 
pany, a corporation, upon which a subpoena to answer the 
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answer and counterclaim of James Stewartj & Co., Inc., 
defendant, was served in the above entitled chuse, appear¬ 
ing* specially for the purposes of this motion and none other, 
not submitting* to the jurisdiction of the Court but expressly 
denying the same, and moves the Court to qbash the said 
process served upon it as aforesaid, upon t|he following 
grounds: j 

1. That said process was improvidently issued. 

2. Because it is not a party to said cause and therefore 

is not amenable to such process. ! 

3. Because no answer hied by it pursuant!to the com¬ 
mand of said process could create any issue justiciable 
herein. 

4. Because as a matter of law, no counterclaim against 

the plaintiff is set out in the answer of said .James Stew¬ 
art & Co., Inc. I 

7 | 

5. For other reasons apparent on the face o to the record 
herein. 

MINOR, GATLEY & DRURY, 

By H. PRESCOTT GATLEY, 

Attorneys for the Metropolitan Casualty Instance Com¬ 
pany, a Corporation, Appearing Specially for the Pur¬ 
poses of This Motion and None Other. j 

Filed Aug. 24, 1928. Frank E. Cunningham, ;Clerk. 

Messrs. Clephane, Latimer & Hall, 

Attorneys for James Stewart & Co., Inc.:; 

i 

Please take notice that the foregoing motion will 
446 be calendared for hearing on the next mdtion dav. 

MINOR, GATLEY & DRTJRY, 

By H. PRESCOTT GATLEY^ 

Attorneys for the Metropolitan Casualty Insurance Com¬ 
pany, a Corporation, Appearing Specially as Aforesaid. 


i 
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447 Filed Aug. 28,1928. Frank E. Cunningham, Clerk. * 

In the Supreme Court of the District of Columbia, Hold¬ 
ing an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, 199 Wash¬ 
ington Street, Boston, Massachusetts, Plaintiff, 

v. 

The National Shawmut Bank of Boston, a Corporation, 
and Robert H. Montgomery and Samuel L. Powers, Trus¬ 
tees for the time being of Washington Central Trust; 
Washington Central Trust Under Declaration of Trust 
Dated June 1, 1925; The National Shawmut Bank of 
Boston, a Corporation, Trustee Under Indenture of 
Mortgage Dated as June 1, 1925, and a Supplement 
Thereto Dated April 1, 1926; James Stewart & Com¬ 
pany, Inc.; The Baker Cork and Tile Company, Inc.; 
Elmer H. Catlin Company, Inc.; Charles A. Coolidge, 
Henry R. Shepley, Francis U. Bulfinch and Lewis B. Ab¬ 
bott, Trading as Coolidge, Shepley, Bulfmch & Abbott, a 
Partnership; Norwood White Company, Inc.; Lawton G. 
Herriman, Defendants. 

Reply of Charles A. Coolidge, Henry R. Shepley, Francis U. 
Bulfinch and Lewis B. Abbott to the so-called Cross-Bill 
of Defendatyt James Stewart & Company, Inc. 

Charles A. Coolidge, Henry R. Shepley, Francis U. Bul- 
fihch and Lewis B. Abbott for answer to the so-called cross 
bill of defendant James Stewart & Co., Inc., respectfully 

state: 

10 (a) Answering the allegations contained in paragraph 
numbered 10(a) of said so-called cross bill, these defendants 
believe the averments in said paragraph 10(a) to be true. 

(b) Answering the allegations contained in paragraph 
numbered 10(b) of said so-called cross bill, these defend¬ 
ants say that they are without knowledge as to the truth 
of the same, and, if material to the rights of these defend¬ 
ants, they demand strict proof thereof. 
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448 (c) Answering the allegations contained in para¬ 
graph 10(c) of said so-called cross bill, these de¬ 
fendants believe the averments in said paragraph 10(c) to 
be true. 

(d) Answering the allegations contained ip paragraph 

numbered 10(d) of said so-called cross bill, tjiese defend¬ 
ants admit the averments in said paragraph! 10(d) to be 
true. i 

(e) Answering the allegations contained ip paragraph 
numbered 10(e) of said so-called cross bill, these defend¬ 
ants admit the averments in said paragraph 110(e) to be 
true, these defendants also specifically alleging that no 
certificate of the fact and date of completion! of the said 
building, and that the property was free from liens for 
labor or materials, or that the application of the final 
payment to the builder or part thereof would clear the 
property of such liens, has ever been furnished by these 
defendants. 

(f) Answering the allegations contained in, paragraph 
numbered 10(f) of said so-called cross bill, thesp defendants 
believe the averments in said paragraph 10(f)j to be true. 

(g) Answering the allegations contained ini paragraph 
numbered 10(g) of said so-called cross bill, these defend¬ 
ants are advised that the same are conclusions pf law, and 
that it is unnecessary for them to answer them. 

11. Answering the allegations contained in j paragraph 
numbered eleven of said so-called cross bill, these defend¬ 
ants believe the averments in said paragraph 11 to be 
true. 

12. Answering the allegations contained in paragraph 
numbered twelve of said so-called cross bill, these defend¬ 
ants believe the averments in said paragraph 12! to be true. 

Wherefore the premises considered, these defendants re¬ 
spectively pray as follows: j 

1. That a decree may be entered herein declaring these 
defendants entitled to an equitable liep upon the 

449 Washington Building and upon all other property 
and assets belonging to the aforesaid joint! enterprise 

for the amount of the indebtedness due to these defendants 
as hereinbefore stated, and further declaring that such lien 
takes precedence over any and all otht r liens of any of the 
parties to this suit asserting liens upon this building, prop- 
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erty and assets, by way of mortgage or otherwise, except 
only the lien of defendant, James Stewart & Co., Inc. 

2. That in and by said decree the said equitable lien in 
favor of these defendants be foreclosed in such manner as 
to the court may seem just and proper. 

3. That in the event the court should determine that these 
defendants are not entitled to the equitable lien aforesaid, 
the parties to the aforesaid joint enterprise hereinbefore 
mentioned be required to account as to all moneys actually 
loaned under the aforesaid first and supplemental first 
mortgage and under the aforesaid second and supplemental 
second mortgage, and that the court determine herein the 
amounts which are lawfully secured by mortgages and each 
of them, and also the rights and priority of liens of such 
of the partiep to this suit as may be found to have liens, 
either legal or equitable, upon the property herein involved. 

4. And further, in the event mentioned in the preceding- 
prayer hereof, that this honorable court declare the afore¬ 
said surety bonds, and the liability of the principals and 
sureties thereon, to be equitable assets of the aforesaid 
joint enterprise, and particularly of the parties thereto 
hereinbefore referred to as the ‘Tenders” under the afore¬ 
said loan agreements, and as a condition to the protection of 
the liens of the mortgages to secure loans advanced under 
said loan agreements, that said parties, through the obligees 
in said bonds named, be required ot seek, demand and re¬ 
cover the amounts due and payable by the principals and 

sureties aforesaid upon said bonds; or, in the alterna- 
450 tive, that this cause be referred to the Auditor of the 
Court to ascertain and report the amount justly due 
and payable to said parties under said bonds, and, upon the 
filing of said report, that a decree may be entered herein 
for the amounts found to be due, against the aforesaid 
principals and sureties in favor of the party or parties to 
this suit who may be found to be entitled in equity and 
good conscience thereto. 

5. That these defendants may have such other and fur- 
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according to 


ther relief in the premises as to this honorable court may 
seem just and equitable. ! 

CHARLES A. COOLIDGE, 
HENRY R, SHEPLEY, 

FRANCIS U. BULFlNCH, 
LEWIS B. ABBOTT, 

Trading as Coolidge, Shepley, 
Bid finch & Abbott, a Partnership. 

EDWARD STAFFORD, j 

Attorney for Coolidge, Shepley, Bui finch & Abbott. 

Commonwealth of Massachusetts, 

County of Suffolk, ss: 

I, Lewis B. Abbott, being first duly sworn 
Jaw, depose and say that I am one of the parties named as 
defendants in the above entitled reply, and one of the part¬ 
ners of the partnership composed of Charles jA. Coolidge, 
Henry R. Shepley, Francis U. Bui finch and Lewis B. Abbott, 
and that in my own behalf and upon behalf of my said part¬ 
ners, I have read the foregoing reply by me subscribed and 
know the contents thereof; that the matters j and things 
therein stated as upon personal knowledge are true and 
that the matters and things therein stated as (upon infor¬ 
mation and belief I believe to be true. j 

LEWIS B. ABBOTT. 

1 

Subscribed and sworn to before me this 23rd day of 
August, 1928. 

EDGAR WARNER MILLS, 

Notary Public. 

Washington, D. C., Aug.i 28, 1928. 


Service is hereby acknowledged of the above and an¬ 
nexed replv, and carbon copy thereof received.! 
HAMILTON & HAMILTON, 

Attys. for Pltf. j 

COVINGTON, BUSHING & RUBLEE, 

Attys. for U. S. Bank, Trustee under indenture of 
Mortgage dated as of June 1, 1925, and supple¬ 
ment thereto dated April 1 , 1926. j 


CLEPHANE & LATIMER, 
Atty-. for Stewart & Co., Inc. 


i 

i 
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451 Filed Aug. 30,1928. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

vs. 

The National Shawmut Bank of Boston, a Corporation, 
and Robert, H. Montgomery and Samuel L. Powers, Trus¬ 
tees for the Time Being of Washington Central Trust; 
Washington Central Trust under Declaration of Trust 
Dated June 1,1925; The National Shawmut Bank of Bos¬ 
ton, a Corporation, Trustee under Indenture of Mortgage 
Dated as June 1, 1925, and a Supplement Thereto Dated 
April 1,1926; James Stewart & Company, Inc.; The Baker 
Cork and Tile Company, Inc.; Elmer H. Catlin Company, 
Inc.; Charles A. Coolidge, Henry R. Shepley, Francis IT. 
Bulfinch, and Lewis B. Abbott, Trading as Coolidge, Shep¬ 
ley, Bulfinch & Abbott, a Partnership; Norwood-White 
Company, Inc.; Lawton G. Herriman, Defendants. 

Answer of Laivton G. Herriman. 

The answer of the defendant, Lawton G. Herriman, to 

the bill of complaint filed herein, or to so much thereof as 

he is advised it is necessary or proper for him to answer, 

answering says: 

© * 

1, 2, 3, 4, 5, 6, and 7. This defendant is not advised as to 
the accuracy of the allegations of fact contained in para¬ 
graphs one to seven, inclusive, of the bill, and can there¬ 
fore neither admit nor deny the same, but in so far 

452 as said allegations may be material, he leaves the 
plaintiff to strict proof thereof. 

8. This defendant has no knowledge as to the accuracy 
of the allegations of fact contained in the first seven para¬ 
graphs of paragraph 8 of the bill, and can therefore neither 
admit nor deny the same. 

As to paragraphs 8 and nine of said paragraph 8 of the 
bill, this defendant admits as true the allegations of fact 
therein contained. 
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As to paragraph ten of said paragraph eight of the bill, 
this defendant is advised that the allegations thereof 
amount to a conclusion of law which he is no[t required to 
answer. 

9. This defendant is advised that the allegations of 

paragraph nine of the bill amount to a conclusion of law 
which he is not required to answer. j 

10. This defendant further says by way or in lieu of 

cross-bill that at the special instance and reiquest of the 
defendant Washington Central Trust he furnished and pro¬ 
vided certain materials and labor which werej used in the 
construction, alteration and repair of the said Washing¬ 
ton Building, and for which said defendant, j Washington 
Central Trust, promised and agreed to pay this defendant 
the sum of $3,882.50, on account of which thOre has been 
paid to the date of the filing of this answer! the sum of 
$1,500.00, leaving a balance of $2,382.50 justly due and 
owing to this defendant. j 

The premises considered, this defendant prays that a 
decree may be entered herein enforcing hi$ said liens 
against the land and premises mentioned and ^escribed in 
the bill, to the extent of the balance remaining due and 
payable to this defendant. j 

453 And for such other and further relief as to the 

i 

Court may seem just and equitable. ! 

LAWTON G. HERRIMAN. 
LECKIE, COX & SHERIER, | 

Attorneys for Defendant , 

Laid on G. Ilerrim an. 

i 

District of Columbia, ss: I 

I, Lawton G. Herriman, on oath state that I am the party 
defendant whose name is subscribed to the answer herein 
before annexed; that I have read the same arid know the 
contents thereof; that the matters and things stated as 
of my personal knowledge are true and that those stated 
as of information and belief I believe to be tru$. 

LAWTON G. HERRIMAN. 

j 

Subscribed and sworn to before me this 30th iday of Au¬ 
gust 1928. 

[seal.] REUBEN H. BOGLE Y,i JR., 

Notary Public, D. C. 


I 


I 



540 


JAMES STEWART & COMPANY ET AL. YS. 


454 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, 

vs. 

The National Shawmut Bank of Boston, a Corporation, 

et al. 

Reply of National Shawmut Bank of Boston, a Corpora¬ 
tion, as Trustee under Indenture of Mortgage Dated 
as of June 1,1925, and a Supplement Thereto Dated April 
1, 1926, to the Cross-hill of Peoples Drug Stores, Inc., a 
Delaivare Corporation. 

Filed Aug. 31.1928. Frank E. Cunningham, Clerk. 

The defendant, The National Shawmut Bank of Boston, 
a corporation, trustee under indenture of mortgage dated 
as of June 1, 1925, and a supplement thereto dated April 
1, 1926, for reply to so much of the answer of Peoples 
Drug Stores, Inc., a Delaware corporation, to the original 
bill of complaint as said answer is in lieu of or by way of 
cross-bill, states: 

10. a. This defendant admits the allegations of the first 
sentence but has no knowledge of the allegations of the sec¬ 
ond sentence and demands strict proof thereof. 

b. This defendant has no knowledge of the allegations 
contained in these paragraphs and demands strict proof 
thereof. 

f. This defendant admits that the minutes of the Wash¬ 
ington Central Trust for July 10, 1925, contain statements 
substantially as set forth in this paragraph. 

455 g. This defendant admits that the deed and deeds 
of trust described in paragraph g were recorded as 

therein set forth. This defendant states on information 
and belief that the lease of the Peoples Drug Stores, Inc., a 
Delaware corporation, was not delivered until after the 
recording of said deeds of trust. This defendant says that 
it had no knowledge of the minutes of the Washington Cen- 
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tral Trust relating to said lease prior to the ‘recording of 
the deeds of trust. Upon information and belief it says 
that the parties advancing the money under tpe first deed 
of trust had no knowledge of said minutes pripr to the re¬ 
cording of said deed of trust. This defendant denies that' 
the lease to the Peoples Drug Stores, Inc., was not sub¬ 
ject to nor junior to the first deed of trust and denies that 
it or the parties advancing the money under the first deed 
of trust knew anything to the contrary. This defendant 
has no knowledge as to whether the copy of the lease re¬ 
ferred to is correct or not. I 

h. This defendant denies that it had knowledge of the 

i 

transactions referred to in paragraph h or of any priority 
of the defendant’s lease to the first deed of trust before the 
recording of the first deed of trust and before (the advanc¬ 
ing of any money thereunder. This defendant (admits that 
the lease dated July 15, 1925, was modified by agreement 
dated July 12, 1927, a copy of which is referred to in para¬ 
graph h, but this defendant denies that said modification 
lias any precedence over the first deed of trust Under which 
this defendant is trustee. This defendant ha^ no know¬ 
ledge of whether or not the said modification was made at 
the request of the City Central Corporation and (counsel for 
each of the said mortgagees, and calls for strict proof of the 
same. ! 

i. This defendant admits that the lease contains the cov¬ 
enants set forth in paragraph i. ! 

j. This defendant has no knowledge of the statements of 
paragraph j and calls for strict proof of the same. 

k. This defendant has no knowledge of the state- 
456 ments of the first and third sentences of paragraph 
k and calls for strict proof thereof. Thisi, defendant 
admits the remaining allegations in this paragraph except 
as to the .last sentence, which this defendant says contains 
merely statements of law which it is not required; to answer. 

l. This defendant denies the allegations of paragraph 1. 

m. This defendant has no knowledge of the allegations 
of the first sentence of paragraph m and demands strict 
proof thereof. It denies the allegations of the second and 
third sentences of paragraph m. 

n. Answering paragraph n, this defendant says that the 
purposes of the Washington Central Trust are set forth in 

! 

i. 

! 

i 
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the declaration of trust, a copy of which was filed with the 
answer of Stewart & Company, and to which reference is 
made. 

o. This defendant admits that the first mortgage con¬ 
tained a provision as set forth in the first sentence of para¬ 
graph o, but states that in any construction of said mort¬ 
gage it must be considered as an entirety and refers to said 
mortgage which was filed with the answer of this defendant 
as Exhibit A thereto. This defendant denies that there was 
any purpose in said mortgage that any leases would be 
made which would not be subject to the lien of said mort¬ 
gage except certain leases which were specifically enumer¬ 
ated in a schedule to said mortgage which was a part 
thereoof. 

p. This defendant admits that said lease was recorded in 
the office of the Recorder of Deeds for the District of Co¬ 
lumbia on October 16, 1925, but denies that it has priority 
over the supplemental agreement dated April 1, 1926, and 
thereafter recorded. This defendant admits the allegations 

of the second sentence of paragraph p. 

457 q. And further answering, the defendant alleges 

that the Trustees of the Washington Central Trust 
did not vote to authorize the execution and delivery of said 
lease until after they had voted authorizing the execution 
and delivery of said deeds of trust. This defendant avers, 
upon information and belief, that Peoples Drug Stores, Inc., 
a Delaware corporation, had knowledge, prior to the exe¬ 
cution and delivery of their lease, of the execution and 
delivery of the deeds of trust and of the priority of said 
deeds of trust to said lease. This defendant says that the 
agreement dated March 12,1925 between Stockwood Invest¬ 
ment Company and the Washington City Central Trust 
referred to in Paragraph 10 (e) of the answer of Peoples 
Drug Stores* Inc., a Delaware corporation, provides that 
the Stockwood Investment Company shall convey all that 
parcel of land with the nine story building thereon being 
Lot No. 19 in square 223 in the City of Washington and 
District of Columbia by a good and sufficient deed convey¬ 
ing a good record title to the same free from all encum¬ 
brances except leases and tenancies referred to in Para¬ 
graph 2 of said agreement, which paragraph refers only 
to a lease to Louis K. Liggett Company and to certain 
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monthly tenancies, and to certain other leasbs which are 
for a term not exceeding one year and does! not refer to 
the lease to Peoples Drug Stores, Inc. Said agreement fur¬ 
ther provides that the corporation or trust which should 
give the lease to Peoples Drug Stores, Inc. shpuld be capi¬ 
talized in part by a mortgage or deed of trust; upon all the 
land and building which will be owned by it. This defend¬ 
ant avers upon information and belief that j the Peoples 
Drug Stores, Inc., a Delaware Corporation, therefore had 
knowledge at the time of the execution of said agreement 
that the lease which it was to receive was to be subject to 
such mortgage or deed of trust. 

And now having fully replied to the allegations of the 
answer of Peoples Drug Stores, Inc., a Delaware corpora¬ 
tion, to the extent that the same is in lieu of qr by way of 
cross-bill to the bill of complaint, this defendant respect¬ 
fully prays that said cross-bill of thq defendant, 
458 Peoples Drug Stores, Inc., be stricken out as to this 
defendant. 

And this defendant says that said answer states no facts 
whereby the Peoples Drug Stores, Inc., would have a lease 
having priority over the lien of the indentures to which this 
defendant is trustee and for the foreclosure of which this 
defendant has filed a cross-bill. And this defendant prays 
that so much of the same as is in lieu of crossS-bill be dis¬ 
missed as to this defendant. 

THE NATIONAL SHAWMUT BANK 
OF BOSTON, j 

A Corporation, Trustee under Inden¬ 
ture of Mortgage Dated as of June 1, 
1925, and a Supplement Thereto 
Dated April 1 , 1926. 

By F. A. CARROLL, j 

Vice-President. I 

GASTON, SNOW, SALTONSTALL 
and HUNT, I 

Attorneys for said Defendant. j 

Commonwealth of Massachusetts, 

City of Boston, ss: 

I, F. A. Carroll, being first duly sworn, on Ohth depose 
and say that I am the Vice President of The Natibnal Shaw- 

i 
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mut Bank of Boston, a corporation, and am authorized bv 
said Corporation to make this affidavit; that I have read 
the foregoing* answer by me subscribed as Vice President 
of said Corporation and know the contents thereof, and that 
I verily believe the facts therein stated to be true. 

F. A. CARROLL. 


Subscribed and sworn to before me this 28th day of Au¬ 
gust, 1928’. 


HELEN MACMILLAN, 

Notary Public. 


My com. expires Oct. 14, 1934. 


459 In the Supreme Court of the District of Columbia, 

Holding* an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, 


vs. 

The National Shawmut Bank of Boston, a Corporation, 

et al. 

Reply of National Shaivmut Bank of Boston , a Corporation , 
as Trustee under Indenture of Mortgage Dated as of 
June 1, 1925, and a Supplement Thereto Dated April 1, 
1926, to the Cross-bill of Peoples Drug Stores , Inc., a 
Maryland Corporation. 

Filed Aug. 31, 1928. Frank E. Cunningham, Clerk. 

The defendant, The National Shawmut Bank of Boston, 
a corporation, trustee under indenture of mortgage dated 
as of June 1, 1925, and a supplement thereto dated April 1, 
1926, for reply to so much of the answer of Peoples Drug 
Stores, Inc., a Maryland corporation, to the original bill 
of complaint as said answer is in lieu of or by way of cross¬ 
bill, states: 

10. a. This defendant admits the allegations of the first 
sentence but has no knowledge of the allegations of the sec¬ 
ond sentence and demands strict proof thereof. 
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b-e. This defendant has no knowledge of tljie allegations 
contained in these paragraphs and demandsj strict proof 
thereof. j 

f. This defendant admits that the minutes of the Wash¬ 
ington Central Trust for July 10, 1925, contain statements 
substantially as set forth in this paragraph, j 

g. This defendant admits that the deed and deeds of trust 

described in paragraph g were recorded as therein 
460 set forth. This defendant states on information and 
belief that the lease to the Peoples Drugj Stores, Inc., 
a Delaware corporation, was not delivered uijtil after the 
recording of said deeds of trust. This defendant says that 
it had no knowledge of the minutes of the Washington Cen¬ 
tral Trust relating to said lease prior to the recording of the 
deeds of trust. Upon information and belief it says that 
the parties advancing the money under the first deed of 
trust had no knowledge of said minutes priolr to the re¬ 
cording of said deed of trust. This defendant! denies that 
the lease to the Peoples Drug Stores, Inc. was! not subject 
1o nor junior to the first deed of trust and denies that it or 
the parties advancing the money under the first deed of 
trust knew anything to the contrary. This defendant has 
no knowledge as to whether the copy of the lease referred 
to is correct or not. 

h. This defendant denies that it had knowledge of the 
transactions referred to in paragraph h or of ^ny priority 
of the defendant’s lease to the first deed of trusf before the 
recording of the first deed of trust and before fhe advanc¬ 
ing of any monev thereunder. This defendant admits that 
the lease dated July 15, 1925, was modified byi agreement 
dated July 12, 1927, a copy of which is referred! to in para¬ 
graph h, but this defendant denies that said modification 
has any precedence over the first deed of trust under which 
this defendant is trustee. This defendant has! no knowl¬ 
edge of whether or not the said modification whs made at 
the request of the City Central Corporation and Counsel for 
each of the said mortgagees, and calls for strict proof of 
the same. 

i. This defendant admits that the lease contains the cove¬ 
nants set forth in paragraph i. 

35—5108a ! 
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j. This defendant has no knowledge of the statements of 
paragraph j and calls for strict proof of the same. 

461 k. This defendant has no knowledge of the state¬ 
ments of the first and third sentences of paragraph k 

and calls for strict proof thereof. This defendant admits 
the remaining allegations in this paragraph except as to 
the last sentence, which this defendant says contains merely 
statements of law which it is not required to answer. 

l. This defendant denies the allegations of paragraph 1. 

m. This defendant has no knowledge of the allegations 
of the first sentence of paragraph m and demands strict 
proof thereof. It denies the allegations of the second and 
third sentences of paragraph m. 

n. Answering paragraph n, this defendant says that the 
purposes of the Washington Central Trust are set forth in 
the declaration of trust, a copy of which was filed with the 
answer of Stewart & Company, and to which reference is 
made. 

o. This defendant admits that the first mortgage con¬ 
tained a provision as set forth in the first sentence of para¬ 
graph o, but states that in any construction of said mort¬ 
gage it must be considered as an entirety and refers to said 
mortgage which was filed with the answer of this defendant 
as Exhibit A thereto. This defendant denies that there was 
any purpose in said mortgage that any leases would be 
made which would not be subject to the lien of said mort¬ 
gage except certain leases which were specifically enumer¬ 
ated in a schedule to said mortgage which was a part thereof. 

p. This defendant admits that said lease was recorded 
in the office of the Recorder of Deeds for the District of 
Columbia on October 16, 1925, but denies that it has pri¬ 
ority over the supplemental agreement dated April 1, 1926, 
and thereafter recorded. This defendant admits the alle¬ 
gations of the second sentence of paragraph p. 

462 q. And further answering, the defendant alleges 
that the Trustees of the Washington Central Trust 

did not vote to authorize the execution and delivery of said 
lease until after they had voted authorizing the execution 
and delivery of said deeds of trust. This defendant avers, 
upon information and belief, that Peoples Drug Stores, 
Inc., a Delaware corporation, had knowledge, prior to the 
execution and delivery of their lease, of the execution and 
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delivery of the deeds of trust and of the priority of said 
deeds of trust to said lease. This defendant Isays that the 
agreement dated March 12, 1925 between Qtockwood In¬ 
vestment Company and the Washington City Central Trust 
referred to in Paragraph 10 (e) of the answer of Peoples 
Drug Stores, Inc., a Delaware corporation, provides that 
the Stockwood Investment Company shall coinvey all that 
parcel of land with the nine story building thereon being 
Lot No. 19 in Square 223 in the City of Washington and Dis¬ 
trict of Columbia by a good and sufficient deed conveying a 
good record title to the same free from all Encumbrances 
except leases and tenancies referred to in Paragraph 2 of 
said agreement, which paragraph refers only I to a lease to 
Louis K. Liggett Company and to certain inonthly ten¬ 
ancies, and to certain other leases which are for a term 
not exceeding one year and does not refer td the lease to 
Peoples Drug Stores, Inc. Said agreement further pro¬ 
vides that the corporation or trust which should give the 
lease to Peoples Drug Stores, Inc. should be capitalized in 
part by a mortgage or deed of trust upon all the land and 
building which will be owned by it. This defendant avers 
upon information and belief that the Peoples Ip rug Stores. 
Inc., a Delaware corporation, therefore had knowledge at 
the time of the execution of said agreement that the lease 
which it was to receive was to be subject to such mortgage 
or deed of trust. 


463 And now having fully replied to the allegations of 
the answer of Peoples Drug Stores, Inc.j, a Maryland 
corporation, to the extent that the same is in lieu of or by 
way of cross-bill to the bill of complaint, this defendant re¬ 
spectfully prays that said cross-bill of the! defendant, 
Peoples Drug Stores, Inc., be stricken out as! to this de¬ 
fendant. 

And this defendant says that said answer states no facts 
whereby the Peoples Drug Stores, Inc. would have a lease 
having priority over the lien of the indentures to w r hich this 
defendant is trustee and for the foreclosure of which this 
defendant has filed a cross-bill. And this defendant prays 


i 

i 
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that so much of the same as is in lieu of cross-bill be dis¬ 
missed as to this defendant. 

THE NATIONAL SHAWMUT BANK OF 
BOSTON, a Corporation, Trustee under 
Indenture of Mortgage Dated as of 
June 1 , 1925, and a Supplement Thereto 
Dated April 1 , 192G, 

By F. A. CARROLL, 

Vice-President. 

GASTON, SNOW, SALTONSTALL 
& HUNT, 

Attorneys for said Defendant. 

Commonwealth of Massachusetts, 

City of Boston, ss: 

I, F. A. Carroll, being first duly sworn, on oath depose 
and sav that I am the Vice President of The National Shaw- 
mut Bank of Boston, a corporation, and am authorized by 
said Corporation to make this affidavit; that I have read 
the foregoing answer by me subscribed as Vice President of 
said Corporation and know the contents thereof, and that I 
verily believe the facts therein stated to be true. 

i F. A. CARROLL. 


Subscribed and sworn to before me this 28th dav of Au¬ 


gust, 1928. 


[seal.] 


HELEN MacMILLAN, 

Notary Public. 


My Com. expires Oct. 14,1934. 
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464 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

i 

Equity. No. 48144. 


Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. I 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

I 

The Reply of Charles A. Coolidge, Henry R. Slfepley, Fran¬ 
cis U. Bui finch, and Lewis B. Abbott to tfie So-called 
Cross-bill of the Defendant, The National Shawmut Bank 
of Boston, Trustee under the Indenture df Mortgage 
Dated as of June 1 , 1 025, and a, Supplement Thereto 
Dated April J , 1020. 


Filed Sep. 4, 1928. Frank E. Cunningham!, Clerk. 


The reply of Charles A. Coolidge, Henry R. Shepley, 
Francis U. Bulfinch, and Lewis B. Abbott, by their attorney 
Edward Stafford, for answer to the so-called cjross bill of 
the National Shawmut Bank of Boston, Trustee, as afore- 

I 

said respectfully states: 

1. These defendants hereby refer to their answer to the 

plaintiff’s bill of complaint and to their repl\] to the so- 
called cross bill of James Stewart & Company, Inc., and 
hereby adopt the allegations of their said answer and their 
said reply as aforesaid, for a reply to the so-called cross bill 
of the National Shawmut Bank of Boston, Trustee, as afore¬ 
said. i 

j 

2. With particular reference to paragraph jtwenty-one 
(21) of the said so-called cross bill of the National Shaw¬ 
mut Bank, Trustee, as aforesaid, pages seventeen and eight¬ 
een, these Defendants aver that the record of the notices of 
lien filed bv these defendants, show that their lien is for 
labor and materials under a contract with the Trustee of the 
Washington Central Trust. 

CHARLES A. COOLIDGE, 
HENRY R. SHEPLEY; 
FRANCIS U. BULFINlCH, 
LEWIS B. ABBOTT, ! 

By their Attorney, EDWARD STAFFORDL 
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465 District of Columbia, ss: 

Edward Stafford being first duly sworn, deposes and says 
that he has read the foregoing reply by him subscribed as 
attorney for the persons therein named and knows the con¬ 
tents thereof; that he verily believes the facts stated therein 
are true; that said persons are residents of the Common- 
wealth of Massachusetts and are absent from the District 
of Columbia. 

EDWARD STAFFORD. 

Subscribed and sworn to before me this 4th day of Sep¬ 
tember, 1928. 

I REUBEN A. BOGLEY, Jr., 

[seal.] , Notary Public , D. C. 

466 Filed Sep. 6, 1928. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia. 

Equity. No. 48144. 

Liberty Trust Company, Plaintiff, 


vs. 

National Shawmut Bank of Boston et al. 

Order Overruling Motions to Quash. 

Upon consideration of the motions to quash the process 
served herein upon the answer of the defendant James 
Stewart & Company Inc., filed by the Metropolitan Cas¬ 
ualty Insurance Company, a corporation, Hartford Acci¬ 
dent & Indemnity Company, a corporation, and Maryland 
Casualty Company, a corporation, it is this 6th day of Sep¬ 
tember, 1928, ordered that said motions and each of them be 
and they are hereby overruled, and that the said moving 
parties be and they are hereby required to file their answers 
herein within 40 days from the date hereof. 

By the Court: 

WM. HITZ, 

Justice . 
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467 Filed Sep. 6, 1928. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

i 

Equity. No. 48144. j 

Liberty Trust Company, a Corporation, Plaintiff, 

v. j 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. ! 

i 

It appearing that summons to answer the cross-bill or 
counterclaim included in the answer of the defendant The 
National Shawmut Bank of Boston, Trustee under Inden¬ 
ture of Mortgage dated as of June 1, 1925, aiid a supple¬ 
ment thereto dated April 1, 1926, has been (July served 
upon the following named defendants to said cross-bill or 
counterclaim, on the following dates: Lawton Gl Herriman, 
June 30, 1928; Kenneth N. Parkinson, July 5, 1$28; Joseph 
A. Carey, July 5, 1928; Lawrence H. Cake, July 6, 1928; 
Frank W. Clements, July 6, 1928; Charles C. Cartwright, 
July 12, 1928; Caleb W. O’Connor, July 11, 11928; M. R. 
Kynaston & Company, July 5, 1928; William D.|Buck, July 
5, 1928; C. F. Childs & Company, July 5, 1^28; James 
Cooper Waddell, July 16, 1928; Meter Service Corpora¬ 
tion, July 11, 1928; International Mercantile Marine Com¬ 
pany, July 3, 1928; Henry M. Ward, July 5, 1928; Wash¬ 
ington Central Trust, July 27, 1928; The National Shaw¬ 
mut Bank of Boston, as Trustee of the Washington Cen¬ 
tral Trust, July 27, 1928; Robert H. Montgomery, as Trus¬ 
tee of the Washington Central Trust, July 27, 1928; 

468 Samuel L. Powers, as Trustee of the Washington 

Central Trust, July 28, 1928; and Security Under¬ 
writing Syndicate, August 6, 1928, all in the above entitled 
cause; and no reply or appearance having been entered on 
behalf of any of said defendants, it is this 6th dajy of Sept., 
1928, # j 

Ordered, that the allegations of the cross-bill or counter¬ 
claim contained in said answer be and the same! are taken 
as confessed by said defendants. 

WILLIAM HITZ, 

\ Justice . 
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Filed Sep. 11, 1928. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding- 

Equity Court. 

In Equity. 

No. 48144. 

Liberty Trust Company, Plaintiff, 

vs. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Order pro Confesso. 

It appearing to the Court that the defendants The Na¬ 
tional Shawmut Bank of Boston, a corporation, Robert H. 
Montgomery, Samuel L. Powers, all Trustees for the time 
being of Washington Central Trust, are non-residents of 
the District of Columbia, and have been duly served herein 

7 V 

in Boston, Massachusetts, with process upon the Answer 
and Counter-claim of James Stewart & Company, Inc. a 
corporation, heretofore filed herein, in accordance with the 
statute, and that none of said defendants has appeared or 
answered the aforesaid Answer and Counter-claim within 
the time limited by law, it is, by the Court, this 11th day 
of September, A. D. 1928, 

Adjudged and ordered that the said Answer and Coun¬ 
ter-claim of the defendant James Stewart & Company, Inc. 
a corporation, be, and the same hereby is, taken as con¬ 
fessed as to all of the aforesaid defendants. 

JENNINGS BAILEY, 

Justice . 
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470 In the Supreme Court of the District! of Columbia, 

Holding an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trusjtee, Plaintiff, 

v. | 

The National Shawmut Bank of Boston, a I Corporation, 

et al., Defendants. j 

i 

Answer of Liberty Trust Company, Trustee, as Plaintiff, 
to the Cross-bill of The National Shawmut Bank of Bos¬ 
ton, Trustee. 


Filed Sep. 17, 1928. Frank E. Cunningham, Clerk. 

For answer to Paragraph 10 and subsequent! Paragraphs 
designated as Cross Bill of The National Shawmut Bank 
of Boston, Trustee under mortgage dated J|me 1, 1925, 
and Supplement thereto dated April 1, 1926, the plaintiff, 
Liberty Trust Company, Trustee, respectfully states: 

1. The plaintiff neither admits nor denies the allegations 
contained in Paragraphs 10 and 11 of said Cross Bill, but 
refers to the record for greater certainty as ! to the pro¬ 
visions of the agreement and declaration of itrust dated 
June 1, 1925, and recorded among the Land Records of the 
District of Columbia in Liber 5566 folio 85, and the Inden¬ 
ture of Mortgage dated June 1, 1925, and recorded in 
Liber 5566 folio 104 of said Land Records, and leaves the 
said defendant to the proof thereof so far as the same may 
be material. 


471 2. The plaintiff neither admits nor deiiies the al¬ 

legations contained in Paragraph 12 of 'said Cross 
Bill, but refers to the record for greater certainty as to the 
provisions of the Supplemental Mortgage or Deed of Trust 
dated April 1, 1926, recorded in Liber 5734 folio 358 of 
said Land Records, and leaves said defendant to the proof 
thereof so far as the same may be material. j 
3. The plaintiff neither admits nor denies the allegations 
contained in Paragraph 13 of said Cross Bill, but refers 
to the record for greater certainty as to the provisions of 


Article 7 of said Indenture of Mortgage dated June 1, 
1925, quoted in said Paragraph, and leaves said defend¬ 
ant to proof thereof so far as the same may be material. 

4. The plaintiff neither admits nor denies the allegations 
contained in Paragraphs 14 to 17, both inclusive, of said 
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Cross Bill, and says that it has no knowledge thereof, and 
so far as the same may be material calls for proof of 
same. 

5. The plaintiff admits the allegations of Paragraph 18 
of said Cross Bill to be true. 

6. The plaintiff neither admits nor denies the allegations 
contained in Paragraph 19 of said Cross Bill, but says that 
it has no knowledge thereof, and so far as the same may 
be material calls for proof of same. The plaintiff is ad¬ 
vised that the allegations contained in the last sentence of 
said Paragraph 19 of said Cross Bill constitute conclusions 
of law, wTrich it is not called upon to answer, which con¬ 
clusions of law are based upon the allegations of fact as 
they are stated in the preceding Paragraphs of said Cross 
Bill. 


7 . 


The plaintiff admits the allegations of Paragraph 
of said Cross Bill. 



472 8. The plaintiff admits the allegations of Para¬ 

graph 21 of said Cross Bill. 

Further answering the last sentence of said Paragraph, 
the plaintiff is advised and believes, and therefore avers 
that none of said liens in any way affects or takes priority 
over the lien of the Indenture of Mortgage and Deed of 
Trust dated June 1, 1925, and the Supplement thereto 
dated April 1, 1926, in which this plaintiff is named as 
Trustee, and copies of which are filed with the original 
Bill of Complaint as Exhibits thereto. 

9. The plaintiff admits the allegations of the first sen¬ 
tence of Paragraph 22 of said Cross Bill. The plaintiff 
denies that the claims of the persons referred to in the 
remainder of said Paragraph, so far as this plaintiff has 
been advised thereof, or as appears from answers and/or 
Cross Bills filed by certain of said claimants, constitute 
liens on the property described in the Bill of Complaint, 
having priority over the claim and lien of the Mortgage 
dated June 1, 1925, and Supplement thereto dated April 


1, 1926, in which this plaintiff is named as Trustee, and the 
plaintiff avers that its rights under said Mortgage and Sup¬ 
plement thereto are superior to and take priority over the 
rights of all said claimants. It is therefore advised and 
believes that it is not necessary that the said claimants 


or additional parties named in Paragraph 22 of said Cross 
Bill should be made parties defendant to this suit in order 
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to enable this plaintiff lo make sale of said property free 
and clear of the claims of all said parties, but it has no 
objection to said claimants being made defendants to this 
cause. | 

10. Answering Paragraph 23 of* said Cro$s Bill, this 
plaintiff admits that if the facts stated in said para- 

473 graph are true, and if there has been default under 
the first mortgage referred to in said j Paragraph, 

and all proper demands have been made and notices given, 
as therein required, then it is advised that said first mort¬ 
gage and supplement thereto, and plaintiff liad filed its 
the Trustee therein named, but this is a conclusion of law 
to be drawn or determined by the court. This plaintiff, 
however, is advised and believes, and therefore avers that 
no action was taken to declare a default under said first 
mortgage and the supplement thereto, or to demand pay¬ 
ment thereof, and no notices of such default, including no¬ 
tice maturing and making due all of the bonds secured 
under said mortgage and supplement thereto, were in fact 
taken and given until after the plaintiff had taken all 
proper and necessary steps to foreclose its second mort¬ 
gage and supplement thereto, and plaintiff had tiled its 
original Bill in this cause, asking the court to take jurisdic¬ 
tion and supervise and direct the foreclosure of the plain¬ 
tiff’s said second mortgage and supplement thereto. 

And the plaintiff therefore avers that by reason of said 
facts, it has a prior right and claim to make skle of said 
property under its said second mortgage and supplement 
thereto, and it respectfully submits that it should be per¬ 
mitted and authorized by decree of this court to make said 
sale as prayed in its original Bill of Complaint f^led herein. 

Wherefore, the premises considered, the plaintiff respect¬ 
fully prays that so much of the answer of sai<jl The Na¬ 
tional Shawmut Bank of Boston, Trusted, as is in 

474 lieu of a Cross Bill be dismissed. j 

LIBERTY TRUST COMPANY, 

Trustee, 

By J. H. MILEY, Asst. Treas., j 

Plaintiff. 

HAMILTON & HAMILTON, | 

JOHN J. HAMILTON, j 

Attys. for Plff. j 


j 

i 
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475 Filed Sep. 22, 1928. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 


vs. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Answer of Liberty Trust Company, Trustee, as Plaintiff to 

Cross-bill of Peoples Drug Stores, Inc. 

For answer to Paragraph 10 and subsequent Paragraphs 
designated as cross-bill of Peoples Drug Stores, Inc., the 
plaintiff respectfully states: 

1. The plaintiff admits the allegation contained in the 
first sentence of Paragraph 10 (a) of said cross-bill as to 
the organization of the Washington Central Trust, but it 
neither admits nor denies the allegation as to the purposes 
thereof and for a statement of said purposes refers to the 
Declaration of Trust. It neither admits nor denies the 
allegations contained in the second sentence thereof, but 
says that it has no knowledge thereof and it leaves the said 
defendant to the proof thereof so far as the same may be 
material. 

2. The plaintiff neither admits nor denies the allegations 
contained in Paragraph 10 (b) of said cross-bill but says 
that is has no knowledge thereof and it leaves the defendant 
ant to the proof thereof so far as the same may be material. 

3. The plaintiff neither admits nor denies the allegations 
contained in Paragraph 10 (c) of said cross-bill but says 
that it has no knowledge thereof and it leaves the defendant 
to the proof thereof so far as the same may be material. 

4. The plaintiff neither admits nor denies the allegations 

contained in Paragraph 10 (d) of said cross-bill but 
476 says that it has no knowledge thereof and it leaves 
the defendant to the proof thereof so far as the same 
may be material. 
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5. The plaintiff neither admits nor denies the allegations 
contained in Paragraph 10 (e) of said cross-bill but says 
that it has no knowledge thereof and it leaves |the defend¬ 
ant to the proof thereof so far as the same may be material. 

6. The plaintiff neither admits nor denies the I allegations 
contained in Paragraph 10 (f) of said cross-bill but says 
that it has no knowledge thereof and it leaves the defend¬ 
ant to the proof thereof so far as the same may be material. 

7. The plaintiff admits the allegation contained in the 
first sentence of Paragraph 10 (g*) of said crcfes-bill that 
a Deed of Trust from the Washington Central Trust to 
the Liberty Trust Company was recorded in! the Land 
Records of the District of Columbia on Juljf 17, 1925, 
having previously been executed and dated thb first day 
of June, 1925. It neither admits nor denies the: remaining 
allegations in said first sentence but says that; it has no 
knowledge thereof and leaves the defendant toj the proof 
thereof so far as the same may be material. Tlje plaintiff 
denies the allegation contained in the second sentence of 
said Paragraph 10 (g) that it as Trustee under said Deed 
of Trust had knowledge of the minutes of the Washington 
Central Trust and knew and approved of the s&me prior to 
the recording of the Deed of Trust and the allegation that 
the plaintiff knew that the alleged lease to the idefendant 
was not subject to nor junior to the Deed of Trust to the 
plaintiff. And the plaintiff says that it has never had such 
knowledge nor given its approval as alleged. It neither 

admits nor denies the allegations as to the Trustee 
477 of the first trust but says that it has no knowledge 

thereof and it leaves the defendant to the proof 
thereof so far as the same mav be material. It is! informed 
and believes and therefore avers upon information and 
belief that the parties advancing the money under, the Deed 
of Trust to the plaintiff had no knowledge of said minutes 
of the Washington Central Trust and did not ; know or 
approve of the same prior to the recording of said Deed 
of Trust and did not know that the alleged lease to the de¬ 
fendant was not subject to nor junior to the Deed; of Trust 
to the plaintiff. The plaintiff neither admits nor denies 
that the instrument attached to the defendant’s icross-bill 
is a copy of said lease but says that it has no knowledge 
thereof and it leaves the defendant to the proof thereof so 
far as the same may be material. 
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S. The plaintiff denies the allegations in the first sen¬ 
tence of Paragraph 10 (h) that it had knowledge of the 
transactions referred to and of the priority of the defend¬ 
ant's alleged lease to the Deed of Trust to the plaintiff 
before the Recording thereof and before the advancing 
of any money thereunder. The plaintiff neither admits nor 
denies the allegations contained in said Paragraph that 
said lease was modified, but says that it has no knowledge 
thereof, but it denies that said lease and the modification 
thereof have precedence over the Deed of Trust to the 
plaintiff. The plaintiff neither admits nor denies the alle¬ 
gation that said modification was made at the request of 
the President of the City Central Corporation and counsel 
for the first mortgagee as it has no knowledge thereof and 
it leaves the defendant to the proof thereof so far as the 
same may be material, but it denies the allegation that said 
modification was made at the request of counsel for the 
second mortgagee. 

9. The plaintiff neither admits nor denies the 
478 allegations of Paragraph 10 (i) of said cross-bill 
and says that it has no knowledge thereof and so 
far as material it leaves the defendant to the proof thereof. 

10. The plaintiff neither admits nor denies the allega¬ 
tions of Paragraph 10 (j) of said cross-bill and says that 
it has no knowledge thereof and so far as material it leaves 
the defendant to the proof thereof. 

11. The plaintiff neither admits nor denies the allega¬ 
tions of Paragraph 10 (k) of said cross-bill and says that 
it has no knowledge thereof and so far as material it leaves 
the defendant to the proof thereof. 

12. The plaintiff denies the allegations contained in 
Paragraph 10 (1) of the defendant's cross-bill. 

13. The plaintiff neither admits nor denies the allega¬ 
tions contained in the first sentence of Paragraph 10 (m) 
of the defendant's cross-bill, but says that it has no knowl¬ 
edge thereof and leaves the defendant to the proof thereof 
so far as the same may be material. It denies the remaining 
allegations of said Paragraph insofar as they relate to the 
plaintiff, its agents and servants. 

14. The plaintiff neither admits nor denies the allega¬ 
tions in Paragraph 10 (n) of said cross-bill but refers to 
the Declaration of Trust for a statement of the purposes 
thereof. 
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15. The plaintiff admits the allegations contained in the 
first sentence of Paragraph 10 (o) relative to the provisions 
of the mortgage to the plaintiff, but it denies the allegation 
of said Paragraph that it was the purpose of the Washing¬ 
ton Central Trust and of the mortgagors to mfike leases of 
portions of said building that would not be subject to the 
lien of the plaintiff’s mortgage. j 

10. The plaintiff admits the allegations of Para- 

479 graph 10 (p) of said cross-bill except that it denies 

the allegation that the lease to the defendant has pri¬ 
ority over the supplemental agreement dated April 1, 1920, 
and thereafter recorded. j 

Wherefore, the premises considered, the plaintiff respect¬ 
fully prays that so much of the answer of said Peoples 
Drug Stores, Inc. as is in lieu of a cross-bill bd dismissed. 

LIBERTY TRUST COMPANY, 

By HENRY MILEY, j 

Asst. Treas. • ■ 

HAMILTON & HAMILTON, 

JOHN J. HAMILTON, j 

Attys. for Plaintiff. j 

j 

Commonwealth of Massachusetts, j 

480 Suffolk, ss: \ 

Boston, Mass., Sept. 19, 1928. 

i 

I, J. Henry Milev, being first duly sworn, on oath depose 
and say that I am Asst. Treasurer of the Liberty Trust 
Company, a corporation, and am authorized by, said cor¬ 
poration to make this affidavit and that I have read the 
foregoing answer by ine subscribed as Asst. Treasurer of 
said corporation and know the contents thereof!; that the 
matters and things therein stated on personal knowledge 
are true and those stated on information and belief I be¬ 
lieve to be true. i 

J. HENRY LjEILEY. 

j 

Subscribed and sworn to before me on this 19th day of 
September, 1928. i 

FRANCES C. CROSS, 

Justice of the Peace. 

481 Filed Sep. 25, 1928. Frank E. Cunningham; Clerk. 
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In the Supreme Court of the District of Columbia, 
Holding an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

vs. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Answer to Sanborn Electric Company, a Corporation, to 
the Cross-bill of the Defendant, The National Shawmaf 
Bank of Boston, Filed Herein. 

Comes now the Sanborn Electric Company, by its attor¬ 
ney, T. G. Walsh, and for an answer to the Cross-bill of the 
Defendant, The National Shawmut Bank of Boston, answer 
under oath having been expressly waived therein, states as 
follows: 

That it has neither knowledge nor sufficient information 
with which to admit or deny the allegations therein con¬ 
tained, but calls for strict proof thereof and submits its in¬ 
terest to the care and protection of this Honorable Court.. 

T. G. WALSH, 

Attorney for the Sanborn Electric Company. 

482 Filed Sep. 27, 1928. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, 
Holding an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

vs. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Answer of Liberty Trust Company, Trustee, as Plaintiff to 
Cross-bill of Charles A. Coolidge, Henry R. Shepley, 
Francis U* Bulfinch and Lewis B. Abbott, trading as 
Coolidge, Shepley, Bulfinch & Abbott, a Partnership. 

Liberty Trust Company, plaintiff in this action, for 
answer to Paragraphs 10,11 and 12 of the Answer filed by 
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I 
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Hie above-named Charles A. Coolidge et al^., said para¬ 
graphs being in lieu of or by way of a crossi-bill, respect¬ 
fully states: 

•' I 

1. It denies the allegation contained in Paragraph 10 (a) 
that the purchase of the real estate described ,in the Bill of 
Complaint and the erection thereon of the j Washington 
Building constituted the objects and were the results of a 
joint enterprise of the persons and corporations therein 
named, and the allegation that all the instruments therein 
referred to were executed and delivered in accordance with 
the common understanding and agreement by and among 
the said parties and in furtherance of their common pur¬ 
pose and joint enterprise, and the allegation that the holders 
of the bonds secured by the mortgages on said property 
took them with express notice of said joint enterprise and 
by virtue thereof became, were and are themselves parties 
to such joint enterprise. i 

483 2. The plaintiff neither admits nor dbnies the al¬ 

legations contained in Paragraph 10 (;b) of said 
cross-bill but savs that it has no knowledge thereof and so 
far as the same are material leaves the said defendants to 
the proof thereof. 1 

3. The plaintiff neither admits nor denies the allegations 
contained in Paragraph 10 (c) of said cross-tiill but says 
that it has no knowledge thereof and so far as the same are 
material leaves the said defendants to the proof thereof. 

4. The plaintiff is advised that the allegations contained 
in the first sentence of Paragraph 10 (d) of said cross-bill 
constitute conclusions of law which it is not called upon to 
answer, but it denies that said conclusions of law are cor¬ 
rect and it denies that it was a party to any joint enterprise, 
and it denies that there was any joint enterprise,! and it says 
that the said defendants have not in equity any such right 
or interest as they assert. The plaintiff neither ! admits nor 
denies the allegations therein contained as to the informa¬ 
tion given the said defendants during negotiations and as 
to the provisions in reliance upon which the said defend¬ 
ants were induced to enter into such agreement, but says 
that it has no knowledge thereof and so far ais material 
leaves the said defendants to the proof thereofj 

i 

36—5108a | 


i 
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5. The plaintiff denies the allegation contained in Para¬ 
graph 10 (e) of said cross-bill that in equity and good con¬ 
science the said defendants have and are entitled to have 
this Honorable Court decree in their favor an equitable 
lien for any amount that may be due them superior to the . 
lien of the plaintiff’s mortgage. 

484 6. The plaintiff denies the allegation contained 
in Paragraph 11 of said cross-bill that it was not 

agreed or intended that the full amount which the plain¬ 
tiff’s mortgage and supplemental mortgage purported to 
secure should be loaned by the parties purporting to be se¬ 
cured thereby. And the plaintiff says that the amount 
agreed and intended lo be loaned and actually loaned by 
the parties secured by the plaintiff’s mortgage and supple¬ 
mental mortgage was $800,000, and that the Trustees of the 
Washington iCentral Trust pursuant to their power and 
authority allowed the lender named in said Loan Agree¬ 
ment to retain a commission or discount of 10% in cash for 
its services in underwriting the bonds issued under the 
plaintiff’s mortgage and supplemental mortgage. It neither 
admits nor denies the allegation in said Paragraph as to 
the discount of 7*4% in said First Loan Agreement and 
says that it has no knowledge thereof and so far as ma¬ 
terial it leaves the said defendants to the proof thereof. 
The plaintiff further says that as appears from the said 
defendants’ Answer, said defendants knew the terms of 
said Second Loan Agreement prior to the time of said de¬ 
fendants’ agreement to plan and supervise the erection of 
said Washington Building, and the plaintiff is advised by 
counsel and therefore avers that the said defendants are 
not entitled to an accounting. 

7. The plaintiff admits the allegations contained in Para¬ 
graph 12 of said cross-bill with reference to the existence 
of a Surety Company bond in the amount of $300,000 pay¬ 
able to the plaintiff as therein alleged, but it neither admits 
nor denies the allegations therein contained with ref- 

485 erence to the nature of said bond and the obligations 
of the sureties thereunder but leaves said bond to 

speak for itself. The plaintiff denies that said bond was 
given to insure the consummation of the objects and pur¬ 
poses of any “joint enterprise” but says that said bond 
was given to secure the plaintiff as Trustee under said In¬ 
denture of second mortgage and supplement thereto, and 
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was for the benefit of the plaintiff as such Trustee and for 
the benefit of the holders of the bonds secured by said In¬ 
denture of second mortgage and supplement ! thereto. The 
plaintiff says that it is advised by counsel and therefore 
avers that pursuant to the provisions of its mortgage and 
the supplement thereto it is entitled to the decree of this 
Honorable Court foreclosing said mortgage and supple¬ 
ment and ordering a sale of the property covered thereby 
at foreclosure without being required first to proceed to 
enforce such rights as it may have under said; Surety Com¬ 
pany bond. The plaintiff neither admits nor denies the al¬ 
legations of said Paragraph with reference tp the Surety 
Company bond payable to The National Shawimut Bank as 
Trustee under the First Mortgage and the; supplement 
thereto and says that it has no knowledge and so far as 
material it leaves the said defendants to the proof thereof. 

Wherefore, the premises considered, the plaiptiff respect¬ 
fully prays that so much of the Answer of said Charles A. 
Coolidge, Henry R. Shepley, Francis U. Bulfinch and Lewis 
B. Abbott as is in lieu of cross-bill be dismissed- 

LIBERTY TRUST COMPANY, 

Bv J. HENRY MILEY, As\st. Treas. 
HAMILTON & HAMILTON, i 

JOHN J. HAMILTON, j 

Attys. for Plaintiff. | 

i 

486 Commonwealth of Massachusetts, j 

Suff oik, $s: | 


Boston, Mass., Sept.|20, 1928. 


I, J. Henry Miley, being first duly sworn on path depose 
and say that I am Asst. Treas. of the Liberty Trust Com¬ 
pany, a corporation, and am authorized by said corporation 
to make this affidavit and that I have read the! foregoing 
answer by me subscribed as Asst. Treas. of said corporation 
and know the contents thereof; that the matters and things 
therein stated on personal knowledge are true land those 
stated on information and belief I believe to be true. 

J. HENRY MILEY. 


j 

Subscribed and sworn to before me this 20th day of Sep¬ 
tember, 1928. 


FRANCIS A. CROSS, 

Justice of the Peace, 




i 
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487 Filed Sep. 28, 1928. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Hold¬ 
ing an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Plaintiff, 

v. 

National Shawmut Bank of Boston, a Corporation, et al., 

Defendants. 


j Reply of the National Shawmut Bank of Boston , a, Corpora¬ 
tion , Trustee Under Indenture of Mortgage Dated as of 
June 1, 1925, and a Supplement Thereto Dated April 1, 
1926, Defendant , to the Answer of Coolidge , Shepley, Bul- 
finch & Abbott , Defendants , in so Much as Said Answer is 
in Lieu or by Way of a Cross-Bill to the Bill of Com¬ 
plaint. 

The defendant, The National Shawmut Bank of Boston, 
a corporation, Trustee under Indenture of Mortgage dated 
as of June 1, 1925, and a supplement thereto dated April 
1, 1926, for reply to so much of the answer of Charles A. 
Coolidge, Henry B. Shepley, Francis V. Bulfinch and Lewis 
B. Abbott, defendants as it is in lieu of or by way of a cross¬ 
bill states: 

10 (a) This defendant has no knowledge of what de¬ 
fendants, Coolidge, Shepley, Bulfinch & Abbott, mean by 
the term “joint enterprise” or “mutual engagements,” 
and if these terms have any legal significance this defend¬ 
ant calls for strict proof of the same, but this defendant 
says that in its capacity as Trustee under the Indenture of 
Mortgage dated as of June 1,1925, and a supplement 
488 thereto, dated April 1,1926, it had nothing to do with 
the purchase of the real estate described in the bill 
and the erection there of the office and mercantile building 
known as the Washington Building, except in the per¬ 
formance of its duties as such Trustee as set forth in said 
Indenture and supplement thereto, copies of which have 
been filed as Exhibits “A” and “B” with the answer of 
this defendant to the bill of complaint, and except in the 
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performance of its duties as Trustee under thle loan agree¬ 
ment, marked Exhibit “Stewart No. 2. 7 ’ j 

(1) At the time of the declaration of trust; whereby the 
Washington Central Trust was constituted, copy of which 
has been filed, marked Exhibit “Stewart No^ 1,” neither 
Robert H. Montgomery* Samuel L. Powers, nor The Na¬ 
tional Shawmut Bank of Boston were Trustees under said 
declaration of trust. The National Shawmut Bank of Bos¬ 
ton did not become such Trustee until appointed by instru¬ 
ment executed by William M. Wadden and Robert M. Bur¬ 
nett, continuing Trustees, (after the resignation of Albert 
0. Hagar) dated August 6,1925, and recorded September 4, 
1925, in Liber 5598 at folio 116, of the land records of the 
District of Columbia. 

(2) This defendant admits that a loan agreement was 
executed to which this defendant was a party substantially 
as set forth in Exhibit “Stewart No. 2,’’ but says that there 
were certain typographical errors therein which are tabu¬ 


lated in a list filed herewith marked Exhibit “1.” 

(3) This defendant admits that certain Indentures of 
Mortgage or Deeds of Trust were executed as set forth in 
Exhibits “Stewart No. 3 and No. 4.” j 
489 (4) and (5) Defendant believes that (the second 

loan agreement and the second mortgage and supple¬ 
mental second mortgage are as set forth in Exhibit “Stew¬ 
art No. 5” and Exhibits “A” and “B” of the bill, respec¬ 
tively, but defendant is not a party to said ! documents 
(except the “Supplemental Second Mortgage’I’), has no 
knowledge of the exact facts relating thereto anjd calls for 
strict proof of the same. i 

This defendant denies that the documents described in 
sub-paragraphs (1) to (5), inclusive, constituted a joint 
enterprise of the persons and corporations, parties thereto, 
and denies that there were any mutual engagements or any 
engagements except those expressly set forth in said docu¬ 
ments. 

This defendant admits that the aforesaid declaration of 
trust, first loan agreement, second loan agreement, first 
mortgage and second mortgage were all dated s the same 
day, to-wit, June 1, 1925. This defendant has no knowl¬ 
edge as to the exact dates when they were made^ executed 
and delivered. This defendant denies that the declaration 
of trust, first mortgage and second mortgage were! recorded 
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contemporaneously in tlie office of the Recorder of Deeds 
of the District of Columbia, but states that they were 
recorded in sequence, the declaration of trust first, the first 
mortgage second, and the second mortgage third, as instru¬ 
ments 70, 71, and 72, respectively, July 17, 1925. This 
defendant admits that the supplemental first mortgage 
and supplemental second mortgage were dated the same 
day, to-wit, April 1,1926, but has no knowledge of the 
490 exact dates when they were executed and delivered. 

This defendant denies that the supplemental first 
mortgage and supplemental second mortgage were recorded 
contemporaneously, and states that they were recorded in 
sequence, the supplemental first mortgage first and the sup¬ 
plemental second mortgage second, as instruments num¬ 
bered, respectively, 216 and 217, on April 22, 1926. 

This defendant savs that the said first loan agreement 
and the said first mortgage do each contain specific refer¬ 
ence to the other and to the aforesaid declaration of trust, 
and that the second loan agreement and the second mort¬ 
gage likewise, each contain specific reference to the other 
and to the aforesaid declaration of trust; that said declara¬ 
tion of trust expressly refers to the loan agreement with 
the aforesaid Coffin & Burr, Inc., and that all the bonds 
issued under all the aforesaid mortgages contain express 
reference to the mortgages securing the same and to the 
aforesaid declaration of trust, but this defendant denies 
that persons holding bonds secured by either or any of the 
aforesaid mortgages took the same with express notice of 
any joint enterprise or with any notice other than that con¬ 
tained in the particular mortgages under which the par¬ 
ticular bonds were issued, and this defendant denies that 
any person holding bonds are parties to any such enterprise 
as that alleged by the defendant, Coolidge, Shepley, Bul- 
finch & Abbott. 

The remaining statements of paragraph 10 (a) are too 
vague to require answer, and this defendant prays the 
same benefit from this defense as if a motion to 
491 strike said answer had been filed upon that specific 
ground, but this defendant denies that the instru¬ 
ments described in this paragraph were executed and 
delivered in accordance with any such common understand¬ 
ing and agreement by and among the parties aforesaid and 
in furtherance of any common purpose and joint enter- 
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prise as alleged by the defendants, Coolidge, jShepley, Bul- 
finch & Abbott, and this defendant denies thatj the same are 
to be taken and read together as constituting one single 
and complete contract among the said parties for the 
accomplishment of the objects aforesaid, andi this defend¬ 
ant denies that it has any contract relationship with any of 
the parties mentioned in this paragraph except, as expressly 
contained in such of said instruments as tb which this 
defendant is a party. | 

(b) This defendant neither admits nor denies the allega¬ 
tions of subparagraph (b) but calls for strict proof thereof. 

(c) This defendant denies the allegations of the 

492 first paragraph of sub-paragraph (c) afid says that 
they do not correctly set forth the provisions of the 

first loan agreement, and refers to said loan agreement 
itself, and says that Coffin & Burr, Inc., wer^ entitled to 
retain or withhold the amounts specified in thje answer of 
Coolidge, Shepley, Bulfinch & Abbott, but were under no 
obligation to do so. 

This defendant admits that the architects h^ve not fur¬ 
nished a certificate that the building has been completed 
free from liens for labor or materials. This defendant has 
no knowledge of the reason why such certificate has not 
been issued and calls upon the defendants, Coolidge, Shep¬ 
ley, Bulfinch & Abbott, for strict proof of that, if rt is 
material. 

This defendant denies that there now is in; the hands 
of the so-called “lender” under the said loan! agreement 
any amount retained as alleged in sub-paragrhph (c) of 
the said answer, and denies that there was ainy amount 
“agreed to be retained” under the provisions of said loan 
agreement. This defendant denies that there iis anything 
in the hands of the said “lender,” or otherwise arising 
under said loan agreement which is applicable or which 
should be applied to any indebtedness which niay be due 
the defendants, Coolidge, Shepley, Bulfinch j& Abbott. 
Answering more fully the call “for discovery by the parties 
to the said loan agreement of the present amount 

493 of said agreed retains and in whose hands the same 
now are,” this defendant says: Pursuant to provi¬ 
sions in said loan agreement whereby the lender might 
deposit money with the Trustee in anticipation of advances 
or payments on account of the loan, said lender) paid this 
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defendant as Trustee under said loan agreement the full 
face value of said first mortgage bonds, to-wit, $3,300,000 
less the amount of IV 2 per cent commission provided in 
said loan agreement, totalling $247,500, making a net 
amonnt paid of $3,052,500, and also paid certain accrued 
interest on said bonds. Thus the lender did not retain any 
sum in its own possession under said loan agreement. This 
defendant as Trustee under said loan agreement, after 
making payments as provided in said loan agreement and 
as directed bv the lender and the borrower, and after credit- 
ing interest on amounts deposited in the National Shawmut 
Bank of Boston, had in its possession as such Trustee on 
November 30, 1927, including interest on deposits com¬ 
puted up to November 22,1927, the total sum of $112,752.33. 
On November 30, 1927, the National Shawmut Bank of 
Boston was served with a trustee writ in an action brought 
by the defendant, James Stewart & Company, Tnc., against 
the Trustees of the Washington Central Trust, in the Supe¬ 
rior Court for the County of Suffolk in the Commonwealth 
of Massachusetts, and since that time this defendant has 
held said funds subject to said suit. 

(d) This defendant is advised that the first sentence of 
sub-paragraph (d) contains conclusions of law which it 
is not required to answer, but this defendant denies that 
said conclusions are correct, and says that it was not a 

party to any joint enterprise and that the defend- 
494 ant's, Coolidge, Shepley, Bulfinch & Abbott, do not 

in equity have any such right or interest as they 
assert in this sentence. This defendant has no knowledge 
of the statements contained in the second sentence of sub- 
paragraph (d) and calls for strict proof of the same. 

(e) This defendant is advised that the statements of 
sub-paragraph (g) are conclusions of law which require 
no answer from this defendant, but this defendant denies 
that the defendants, Coolidge, Shepley, Bulfinch & Abbott 
have any equitable lien. 

11. This defendant denies the statement that it was not 
agreed or intended that the full amount set forth in the 
Indenture and supplement thereto in which this defendant 
is named as Trustee should be loaned by the parties pur¬ 
porting to be secured thereby, and this defendant refers 
to said loan agreement, and says that the amount actually 
loaned by the parties secured by the first and supplemental 
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first mortgage was $3,300,000, and that the Trustees under 
the Washington Central Trust, pursuant to their powers 
and authority, allowed the lender named in said loan agree¬ 
ment to retain a commission or discount of 7[% per cent' 
amounting to $247,500 in cash for its services in under¬ 
writing the bonds issued under said indentures, and this 
defendant says that the full sum of $3,300,000 Was paid by 
the lender for said bonds, $3,052,500 in cash and $247,500 
as the agreed price of the lender’s services in underwriting 
said issue. This defendant as Trustee under the said first 
mortgage and supplement thereto neither admits nor denies 
the statements concerning the amount loaned under the; 
second mortgage and supplemental second mortgage, but 
calls for strict proof of the same if they are material. 

12. This defendant says that a bond whs executed 
495 under date of April 1, 1926, by the then Trustees 
of the Washington Central Trust, as principals, and 
Hartford Accident & Indemnity Company, Maryland Cas¬ 
ualty Company, and the Metropolitan Casualty) Insurance 
Company of New York, as sureties, to this defendant, The 
National Shawmut Bank of Boston, as Trustee! under the 
said first Indenture of Mortgage, a true copy of which 
bond is attached hereto and filed herewith, marked Exhibit 
“2.” This defendant as such Trustee neither hdmits nor 
denies the statements concerning the bond under the second 
mortgage and the other statements of the first sentence of 
Paragraph 12, and calls for strict proof thereof if they are 
material, except as to the terms of said bond, which are in 
accordance with a copy thereof filed herewith marked Ex¬ 
hibit 4 4 3.” This defendant is advised that the statements 
contained in the second sentence of the first paragraph of 
Paragraph 12 are conclusions of law and require no ail- 
swer, but to such extent as they may require answer this 
defendant refers to the bonds, copies of which are filed 
herewith. 

This defendant is informed and believes that the) premium 
paid on the bond relating to the first mortgage was $20,000. 
This defendant denies that said bond was given! to insure 
the consummation of the objects and purposes of any “ joint 
enterprise,” but says that said bond was given ;to secure 
this defendant as Trustee under said Indenture! and was 
for the benefit of this defendant as such Trustee and for 
the benefit of the holders of the bonds secured b^ said In- 


i 

i 



570 


JAMES STEWART & COMPANY ET AL. VS. 


denture. This defendant as Trustee under the first mort¬ 


gage and supplement thereto neither admits nor denies the 
statements relating to the bond having to do with the sec¬ 
ond mortgage and supplement thereto and calls for strict 
proof of the same if they are material. This defend- 
496 ant is advised that the other statements of the second 


paragraph of Paragraph 12 contain conclusions of 
law and require no answer from this defendant, but this 
defendant says that it has in fact given two notices i'n 
writing to the bonding companies parties to the bond in 
which this defendant is the obligee, the first dated Decem¬ 
ber 1, 1927, a copy of which is attached hereto marked Ex¬ 
hibit “4”, and the second dated February 20, 1928, copy 
of which is attached hereto marked Exhibit “5”. And this 


defendant says further that the rights of the parties thereto 
are apparent from the said bond itself and this defendant 
is not obliged to state what its rights under said bond are 
other than to point to the bond itself, but this defendant 
says that saic} bond was not given for the benefit of Coolidge, 
Shepley, Bulfinch & Abbott, and this defendant as a party 
to said bond, owes no duty to Coolidge, Shepley, Bulfinch 
& Abbott, in relation thereto. 

This defendant is filing with this reply true copies of 
the surety bonds called for as Exhibits “2” and 4 1 3”. 

And now having fully replied to the allegations of the 
answer of Coolidge, Shepley, Bulfinch & Abbott to the 
extent that the same is in lieu of or bv way of cross-bill 
to the bill of complaint, this defendant respectfully prays 
that said cro^s-bill of the defendants, Coolidge, Shepley, 
Bulfinch & Abbott, be stricken out as to this defendant. 

And this defendant says that, as to this defendant, the 
answer of the defendants, Coolidge, Shepley, Bulfinch & 
Abbott, states no facts whereby said defendants, Coolidge 
Shepley, Bulfinch & Abbott, would have a lien equitable, 
statutory, or otherwise, having priority in whole or in part 
over the lien of the indentures to which this defend- 


497 ant is Trustee and for the foreclosure of which this 


defendant has filed a cross-bill, and this defendant 
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prays that so much of the same as is in lieu of cross bill 
be dismissed as to this defendant. 

THE NATIONAL SHAWMUT BANK 
OF BOSTON, j 

A Corporation, Trustee uhder Inden¬ 
ture of Mortgage Dated as of June 
1, 1925, and a Supplement Thereto, 
Dated April 1 , 1926. 

By F. A. CARROLL, j 

Vice-President. 

J. HARRY COVINGTON, 

SHERMAN GORDON, j 

Attorneys for said Defendant. 


Commonwealth of Massachusetts, 

City of Boston, ss: 

! 

1, F. A. CARROLL, being first duly sworn on oath de¬ 
pose and say that I am the Vice President of Tlie National 
Shawmut Bank of Boston, a corporation, and am author¬ 
ized by said corporation to make this affidavit, that I have 
read the foregoing answer by me subscribed as Vice-Presi¬ 
dent of said corporation and know the contents thereof, 
and that I verily believe the facts therein stated to be true. 

F. A. CARROLL. 

i 

Subscribed and sworn to before me this 15 day of Sep¬ 
tember, 1928. 

MERRILL GRISWOLD, 

Notary 

My commission expires Dec. 2, 1932. 
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Exhibit “1”. 


Public. 


Typographical Errors in Copy of Loan Agreement Filed 

as Exhibit “Stewart No. 2.” j 

Page 7. Paragraph 13, Line 8: After “thereof” insert 
a period. Then insert “For the purpose of completing 
said buildings and the equipment thereof, ’ ’. 

Page 9. Paragraph 15 (b), Line 6: Change ;‘this” to 

“a ” 

. i 

Page 9. Paragraph 15 (d), Line 3: Insert “they between 
“in” and “penal.” 
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Page 10. Paragraph IS, Line 9: Change “trust” to 
“truth.” 

Page 11. In signature change “Trustee” to “trustees.” 
499 Exhibit “2”. 

Know all men by these presents that Robert M. Burnett, 
Ralph A. Stewart and The National Shawmut Bank of Bos¬ 
ton as they are Trustees of the Washington Central Trust 
under an Agreement and Declaration of Trust dated as 
June 1, 1925, a copy of which has been filed in the office of 
the Commissioner of Corporations for the Commonwealth 
of Massachusetts, as Principals, and Hartford Accident & 
Indemnity Company, a Connecticut corporation, Maryland 
Casualty Company, a Maryland corporation, and The Met¬ 
ropolitan Casualty Insurance Company of New York, a 
New York corporation as Sureties, are held and stand 
firmlv bound unto The National Shawmut Bank of Boston, 
a corporation duly organized and existing under the laws 
of the United States of America and having a usual place 
of business in the City of Boston in said Commonwealth, 
as it is Trustee under the Indenture of Mortgage herein¬ 
after referred to, and its successors in said Trust, as “Obli¬ 
gee”, in the full and just sum of one million two hundred 
thousand dollars ($1,200,000) in good and lawful money of 
the United States of America for the payment whereof well 
and truly to the Obligee the Principals and Sureties bind 
themselves, their legal representatives, successors and as¬ 
signs jointly and severally, firmly by these presents. 

Signed and sealed this first day of April, 1926. 

The condition of this obligation is such that 

Whereas, the Principals have executed and delivered to 

the Obligee as Trustee an Indenture of Mortgage dated as 

June 1, 1925,i covering the following described real estate, 

namelv: 

%/ 

1. Lot lettered “B” in D. A. Gardner et al.’s subdivision 
of lots in Square numbered Two Hundred and Twenty- 
three (223), as per plat recorded in the Office of the Sur¬ 
veyor for the District of Columbia in Liber W. F. at folio 
181; 

2. Lots lettered “E” and “F” in D. A. Gardner’s sub¬ 
division of lots in Square numbered Two Hundred and 
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Twenty-three (223), as per plat recorded in the Office 
500 of the Surveyor for the District of Columbia in 
Liber E. W. at folio 131; 

3. Lots numbered Eight (8) and Nine (9) in J. W. 

Nairn’s subdivision of lots in Square numbered Two Hun¬ 
dred and Twenty-three (223), as per plat recorded in the 
Office of the Surveyor for the District of Columbia in Liber 
H. D. C. at folio 132; ! 

4. Lots numbered Ten (10) and Eleven (11) in William 

S. Thompson’s subdivision of lots in Square numbered Two 
Hundred and Twenty-three (223), as per plat! recorded in 
the Office of the Surveyor for the District of Columbia in 
Liber W. B. N. at folio 209; ! 

5. Lot numbered Nineteen (19) in Tyssowski Brothers’ 
subdivision in Square numbered Two Hundred and Twen¬ 
ty-three (223), as per plat recorded in the Office of the Sur¬ 
veyor for the District of Columbia in Liber 25 at folio 164; 

i 

and the building to be erected thereon, and have also exe¬ 
cuted and delivered to the Trustee a Supplemental Inden¬ 
ture of Mortgage dated as April 1, 1926 covering the fol¬ 
lowing additional parcels of real estate, nameliy: 

1. Lot lettered “A” in D. A. Gardner et al.’sjsubdivision 
of lots in Square numbered Two Hundred and Tiwenty-three 
(223), as per plat recorded in the Office of the Surveyor 
for the District of Columbia in Liber W. F. at Folio 181; 

2. Lot numbered Eleven (11) in A. H. Shepherd’s sub¬ 
division in Square numbered Two Hundred and Twenty- 
three (223) as per plat recorded in the Office of the Sur¬ 
veyor of the District of Columbia in Liber W. B. M., Page 


159; 

3. Lot lettered “F” in Gardner and Sioussa’s 
sion of lots in Square numbered Two Hundred apd 
three (223), as per plat recorded in the Office qf 
veyor of the District of Columbia in Libor 
501 Folio 181; | 

4, Lot lettered “G” in D. A. Gardner’s 
sion of lots in Square numbered Two Hundred and 
three (223), as per plat recorded in the Office of 
veyor for the District of Columbia in Liber R. W 
131; 


subdivi- 
Twenty- 
the Sur- 
W. F. at 

subdivi- 
Twenty- 
the Sur¬ 
at folio 
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and the building to be erected thereon, all as set forth in 
said Indenture of Mortgage and said Supplemental Inden¬ 
ture, and 

Whereas; there have been or may be issued under said 
Indenture of Mortgage and Supplemental Indenture in ac¬ 
cordance with their terms First Mortgage Six Per Cent. 
Sinking Fund Gold Bonds to the principal amount of three 
million three hundred thousand dollars ($3,300,000) said 
bonds to be dated as June 1, 1925 and to mature June 1, 
1940, and 

Whereas the Principals in and by said Indenture of 
Mortgage and by a Loan Agreement executed between the 
Principals, the Obligee and Coffin & Burr, Incorporated, a 
Massachusetts corporation (therein and hereinafter called 
the 1 * Lender”) dated as June 1, 1925 and by a Supple¬ 
mental Indenture and Supplemental Loan Agreement dated 
as April 1,1926 have agreed and covenanted to cause to be' 
erected, constructed and equipped upon the said parcels 
covered by said Indenture of Mortgage and said additional 
parcels an office and mercantile building consisting of the 
original building and the “addition” referred to in said 
Loan Agreement and in said Supplemental Loan Agree¬ 
ment in accordance with certain plans and specifications in 
said Agreements referred to, reference to which Indenture 
of Mortgage and Loan Agreement and Supplemental In¬ 
denture and Supplemental Loan Agreement is hereby made 
and which instruments and all singular the terms thereof 
are hereby made a part hereof by reference thereto as fully 
to all intents and purposes as if set forth in the body hereof, 

Now, therefore, if the Principals shall well and truly 

1. Make, construct, erect and equip or cause to be made, 
constructed, erected and equipped the said structure com¬ 
posed of the original building and the “addition” according 

to all of the terms, covenants, conditions and re- 
502 quirements of said Indenture of Mortgage and said 
Loan Agreement and said Supplemental Indenture 
and Supplemental Loan Agreement or any modification 
thereof, assented to in writing by the Lender and the Sure¬ 
ties and the plans and specifications therein referred to as 
amended from time to time in accordance therewith, and 

2. Complete or cause to be completed the erection, con¬ 
struction and equipment of said structure composed of the 
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original building and the “addition” within th|e time and in 
the manner provided in said Indenture of Mortgage and 
Loan Agreement and Supplemental Indenture;of Mortgage 
and Supplemental Loan Agreement or any modification or 
extension thereof assented to in writing by the Lender and 
the Sureties, and j 

3. Pay or cause to be paid fully and punctually the cost 
of such erection, construction and equipment qf said struc¬ 
ture composed of the original building and the “addition” 
as the same shall become due and payable, and 

4. Perform or cause to be performed until the completion 
of said structure composed of the original building and the 
“addition” and its equipment and payment in full therefor, 
free from liens, all obligations of the Principals under said 
Indenture of Mortgage and said Loan Agreement and 1 
Supplemental Indenture of Mortgage and Supplemental 
Loan Agreement, and 

5. Cause to be indemnified, reimbursed and $aved harm¬ 

less the Obligee from and on account of any and all claims, 
costs, suits, judgments, counsel fees, expenses and dam¬ 
ages of whatsoever nature and description that; may be in¬ 
curred or suffered by the Obligee on account of any claims 
or liens which may now or hereafter arise or occur against 
said structure composed of the original buildihg and the 
“addition” or against said land; j 

Or, if the Sureties shall i 

6. Save, hold and keep said Obligee wholly free and harm¬ 
less of and from any and all claims, costs, s'uits, judg¬ 
ments, counsel fees, expenses and damages of what- 

503 soever nature or description which may be incurred, 
suffered or permitted by said Obligee because of any 
default whatsoever on the part of the Principals in the 
keeping, performing and discharging of any of the terms, 
covenants, or conditions hereinabove set forth on the part 
of the Principals to be kept, performed or discharged, or 
under the terms of said Indenture of Mortgage jor of said 
Loan Agreement or of said Supplemental Indenture of 
Mortgage or of said Supplemental Loan Agreement, prior 
to the completion of the erection, construction and equip¬ 
ment of said structure composed of the original building 
and the “addition” and payment therefor free from liens, 
and 


i 
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7. Make good any default on (lie part of the Principals 
under any of the terms, covenants or conditions hereinabove 
set forth on the part of the Principals to be kept and per¬ 
formed, or under the terms of said Indenture of Mortgage 
or of said Loan Agreement or of said Supplemental Inden¬ 
ture of Mortgage or of said Supplemental Loan Agreement, 
up to and including the completion of said structure com¬ 
posed of the original building and the 44 addition’ 7 and its 
equipment and payment therefor free from liens in the 
same time and in the same manner as said Principals are 
obliged so to do and perform, 

Then this obligation shall be null and void; otherwise it 
shall remain in full force and effect. 

This bond is executed, delivered and accepted upon the 
following terms and conditions and the express covenant 
of the Sureties that: 

1. The act of the Obligee or of the Lender in waiving 
any default on the part of the Principals of the covenants, 
agreements and conditions by said Principals to be kept 
and perforiped hereinabove stated or referred lo, or the 
giving by the Obligee or the Lender of anv extension of 
time for the performance of any of the covenants, agree¬ 
ments or conditions hereinabove stated or referred to, or 

any other forbearance on the part of either the 
504 Obligee or the Lender, or any alterations which may 
be made in the terms of said Loan Agreement or of 
said Supplemental Loan Agreement for the work to be 
done under it, shall not in any way release the Principals 
and the Sureties or either or any of them, their legal rep¬ 
resentatives, successors and assigns from liability here¬ 
under, notice to the Sureties of any waiver, release, exten¬ 
sion, forbearance, alteration or default being hereby 
waived; 

2. The Sureties shall repay to the Obligee all sums paid 
by it, (including, without limiting the generality of the fore¬ 
going, sums deposited with it by the Lender and sums paid 
or repaid to the Lender for the erection, construction and 
equipment of said structure composed of the original build¬ 
ing and the “addition”) to make good any default of the 
Principals under the Loan Agreement or the Indenture of 
Mortgage or the Supplemental Loan Agreement or the Sup¬ 
plemental Indenture of Mortgage, forthwith as each pay-' 
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ment is made, with interest thereon at the rate of six per 
cent. (6%) per annum from the time of eacli payment; 

3. The Sureties will at their own cost and expense defend 

any and all claims, suits, action, or causes of action brought 
to establish any mechanics’ or other liens included in the 
condition of this bond; ! 

4. If, pursuant to the terms of the Loan Agreement 1 or 

Supplemental Loan Agreement, the Obligee pr the Lender 
shall proceed with the erection, construction and equipment 
of said structure composed of the original building and the 
4 4 addition ”; j 

Then and in that event the Sureties agree to pay over 
to the Obligee from time to time as requested! by it in writ¬ 
ing, and within five days of each such request, such sums 
as shall be required (in addition to moneys actually paid 
over to or deposited with the Trustee by the Principals 
and moneys which but for the default of the Principals the 
Lender would be under obligation to advance) for 
505 the completion of the erection, construction and 
equipment of said structure composed of the original 
building and the 4 4 addition. ’ ’ On each occasioh the written 
request of the Trustee deposited in the mail postage prepaid 
and addressed to the Sureties at their home offices shall be 
conclusive evidence of the sum then required. | 

Upon completion of the erection, construction and equip¬ 
ment of said structure composed of the original, building 
and the 44 addition” free from liens any balance of sums 
paid by the Surety not required as above provided shall be 
repaid by the Trustee to the Sureties together with inter¬ 
est if any allowed thereon by the Trustee. j 

5. The aggregate liability of the Sureties! under this 

instrument shall not exceed one million two hundred thou¬ 
sand dollars ($1,200,000). i 


37—5108a 
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In witness wliereof the Principals and Sureties have 
caused this instrument to be executed as of the day and 
year first above written. 

ROBERT M. BURNETT, [seal.] 
RALPH A. STEWART, [seal.] 

As Trustees of the Washington Central Trust 

i but Not Individually . 

HARTFORD ACCIDENT & INDEMNITY CO., 
By HENRY H. WILDER. 

THE METROPOLITAN CASUALTY INSUR¬ 
ANCE COMPANY OF NEW YORK, 

By PERCY G. CLIFF, 

Attorney in Fact. 

By EDWARD QUAIN, 

Attorney in Fact. 

MARYLAND CASUALTY COMPANY, 

By R. S. PROCTOR, 

Vice President. 

Attest: A. D. CORKERY, 

Vice-Presiden t. 

506 Exhibit “3”. 

Know all men by these presents, that Robert M. Burnett, 
Ralph A. Stewart and The National Shawmut Bank of 
Boston as they are Trustees of the Washington Central 
Trust under an Agreement and Declaration of Trust dated 
as June 1, 1925, a copy of which has been filed in the office 
of the Commissioner of Corporations for the Common- 
'wealth of Massachusetts, as Principals, and Hartford Ac¬ 
cident & Indemnity Company a Connecticut corporation, 
Maryland Casualty Company, a Maryland Corporation, 
and The Metropolitan Casualty Insurance Company of New 
York, a New York corporation, as Sureties, are held and 
stand firmly bound unto Liberty Trust Company (of Bos¬ 
ton) a corporation duly organized and existing under the 
law’s of said Commonwrealth and having a usual place of 
business in the City of Boston in said Commonwealth, as 
it is Trustee under an Indenture of Mortgage, hereinafter 
referred to, and its successors in said Trust, as “Obligee,’’ 
in the full and just sum of Three Hundred Thousand Dol¬ 
lars ($300,000) in good and lawful money of the United 


i 


LIBERTY TRUST COMPANY ET AL. 579 

j 

States of America for the payment whereof .well and truly 
to the Obligee the Principals and Sureties bind themselves, 
their legal representatives, successors and assigns jointly 
and severally, firmly by these presents. 

Signed and sealed this first day of April,: 1926. 

The condition of this obligation is such that 

Whereas, the Principals have executed anjd delivered to 
the Obligee as Trustee an Indenture of Mortgage dated as 
June 1, 1925, covering the following described real estate, 
namely: 

I 

i 

1. Lot lettered U B” in D. A. Gardner et ali’s subdivision 
of lots in Square numbered Two Hundred 1 and Twenty- 
three (223), as per plat recorded in the officje of the Sur¬ 
veyor for the District of Columbia in Liber \V. F. at folio 
181; | 

2. Lots lettered 4 ‘E” and “F” In Di A. Gardner’s 
507 subdivision of lots in Square numbered Two Hun¬ 
dred and Twenty-three (223), as per plat recorded 
in the Office of the Surveyor for the District! of Columbia 
in Liber R. W. at folio 131; j 

3. Lots numbered Eight (8) and Nine (9) in J. W. Nairn’s 

subdivision of lots in Square numbered Two hundred and 
Twenty-three (223), as per plat recorded in the office of the 
Surveyor for the District of Columbia in Liber H. D. C. 
at folio 132; j 

4. Lots numbered Ten (10) and Eleven (11) in William 

S. Thompson’s subdivision of lots in Square numbered Two 
Hundred and Twenty-three (223), as per plat! recorded in 
the Office of the Surveyor for the District of Columbia in 
Liber W. B. M. at folio 209; ] 

5. Lot numbered Nineteen (19) in Tyssowsjd Brothers’ 
subdivision in Square numbered Two Hundred and Twenty- 
three (223), as per plat recorded in the Office!of the Sur¬ 
veyor for the District of Columbia in Liber 25, at folio 164; 

and the building erected thereon, and have also executed 
and delivered to the Trustee a Supplemental Indenture of 
Mortgage dated as April 1, 1926, covering the following 
additional parcels of real estate, namely: 

i 

1. Lot lettered “A” in D. A. Gardner et al.’s jsubdivision 
of lots in Square numbered Two Hundred and Twenty- 
three (223), as per plat recorded in the Office bf the Sur- 
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veyor for the District of Columbia in Liber W. F. at folio 
181; 

2. Lot numbered Eleven (11) in A. R. Shepherd’s sub¬ 
division in Square numbered Two Hundred and Twenty- 
three (223), as per plat recorded in the Office of the Sur¬ 
veyor of the District of Columbia in Liber W. B. M. page 
159; 

3. Lot lettered “F” in Gardner and Sioussa’s sub- 
508 division of lots in Square numbered Two Hundred 
and Twenty-three (223), as per plat recorded in the 
Office of the Surveyor of the District of Columbia in Liber 
W. F. at folio 181; 

4. Lot lettered “G” in D. A. Gardner’s subdivision of 
lots in Square numbered Two Hundred and Twenty-three 
(223), as per plat recorded in the Office of the Surveyor for 
the District of Columbia in Liber R. W. at folio 131; 

and the building to be erected thereon, all as set forth in 
said Indenture of Mortgage and said Supplemental Inden¬ 
ture, and 

Whereas there have been or mav be issued under said 
Indenture of; Mortgage and Supplemental Indenture in ac¬ 
cordance with their terms Fifteen-year Seven Per Cent Con¬ 
vertible Gold Bonds to the principal amount of Eight Hun¬ 
dred Thousand Dollars ($800,000) said bonds to be dated 
as June 1,1925, and to mature June 1, 1940, and 

Whereas the Principals in and by said Indenture of Mort¬ 
gage and by a Loan Agreement executed between the Prin¬ 
cipals, the Obligee and City Central Corporation, a Massa¬ 
chusetts Corporation. (therein and hereinafter called the 
“Lender”) dated as June 1, 1925, and by a Supplemental 
Indenture and Supplemental Loan Agreement dated as 
April 1, 1926, have agreed and covenanted to cause to be 
erected, constructed and equipped upon the said parcels 
covered by said Indenture of Mortgage and said additional 
parcels an office and mercantile building consisting of the 
original building and the 44 addition” referred to in said 
Loan Agreement and in said Supplemental Loan Agreement 
in accordance with certain plans and specifications in said 
Agreements referred to, reference to which Indenture of 
Mortgage and Loan Agreement and Supplemental Inden¬ 
ture and Supplemental Loan Agreement is hereby made and 
w r hich instruments and all and singular the terms thereof 
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are hereby made a part hereof by reference thereto as fully 
to all intents and purposes as if set forth in the body hereof. 

Now, therefore, if the Principals shall well and 
509 truly 

1. Make, construct, erect and equip or cause to be 
made, constructed, erected and equipped the said structure 
composed of the original building and the “addition” ac¬ 


cording to all of the terms, covenants, conditions, and re¬ 
quirements of said Indenture of Mortgage apd said Loan 
Agreement and said Supplemental Indenture iand Supple¬ 
mental Loan Agreement or any modification I thereof, as¬ 
sented to in writing by the Lender and the Sureties and the 
plans and specifications therein referred to as amended 
from time to time in accordance therewith, and; 

2. Complete or cause to be completed the erection, con¬ 
struction and equipment of said structure composed of the 
original building and the ‘ 1 addition” within the time and 
in the manner provided in said Indenture of Mortgage and 
Loan Agreement and Supplemental Indenture of Mort¬ 
gage and Supplemental Loan Agreement or any modifica¬ 
tion or extension thereof assented to in writing jby the Len¬ 


der and the Sureties, and j 

3. Pay or cause to be paid fully and punctually the cost 
of such erection, construction and equipment of] said struc¬ 
ture composed of the original building and the 44 addition” 
as the same shall become due and payable, and 

4. Perform or cause to be performed until thejcompletion 
of said structure composed of the original building and said 
“addition” and its equipment and payment in i full there¬ 
for, free from liens, excepting such Indenture of Mortgage 
and a certain other Indenture of Mortgage dated June 1, 
1925, given by the said Principals to the National Shawmut 
Bank of Boston, securing the issue of certain Pfirst Mort¬ 
gage Bonds therein described, all obligations of the Prin¬ 
cipals under such Indentures of Mortgage and said Loan 
Agreement, and Supplements of said Indentures and Sup¬ 
plement of Loan Agreement, and 

5. Cause to be indemnified, reimbursed and saved harm¬ 
less the Obligee from and on account of any and all claims, 
costs, suits, judgments, counsel fees, expenses and damages 

of whatsoever nature and description thit may be 
510 incurred or suffered by the Obligee on account of 
any claims or liens which may now or hereafter arise 
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or occur against said structure composed of the original 
building and the “addition’’ or against said land; 

Or, if the Sureties shall 

6. Save, hold and keep said Obligee wholly free and harm¬ 
less of and from any and all claims, costs, suits, judgments, 
counsel fees, expenses and damages of whatsoever nature 
or description which may be incurred, suffered or permitted 
by said Obligee because of any default whatsoever on the 
part of the Principals in the keeping, performing and dis¬ 
charging of any of the terms, covenants or conditions here¬ 
inabove set forth on the part of the Principals to be kept, 
performed or discharged, or under the terms of said In¬ 
denture of Mortgage or of said Loan Agreement or of said 
Supplemental Indenture of Mortgage or of said Supple¬ 
mental Loan Agreement, prior to the completion of the erec¬ 
tion, construction and equipment of said structure composed 
of the original building and 4 ‘addition,” and payment there¬ 
for free from any liens, excepting the aforesaid Indentures 
of First Mortgage and Second Mortgage and supplements 
thereto, and 

7. Make good any default on the part of the Principals 
under any of the terms, covenants or conditions hereinabove 
set forth on the part of the Principals to be kept and per¬ 
formed, or under the terms of said Indenture of Mortgage 
or of said Loan Agreement or of said Supplemental Inden¬ 
ture of Mortgage or of said Supplemental Loan Agreement, 
up to and including the completion of said structure com¬ 
posed of the original building and “addition” and its equip¬ 
ment and payment therefor free from liens in the same 
time and in the same manner as said Principals are obliged 
so to do and perform, 

Then this obligation shall be null and void: Otherwise 
it shall remain in full force and effect. 

This Bond is executed, delivered and accepted upon the 
following terms and conditions and the express cov- 
511 enant of the Sureties that: 

1. The act of the Obligee or of the Lender in waiv¬ 
ing any default on the part of the Principals of the cov¬ 
enants, agreements and conditions by said Principals to 
be kept and performed hereinabove stated or referred to, 
or the giving by the Obligee or the Lender of any extension 
of time for the performance of any of the covenants, agree¬ 
ments or conditions hereinabove stated or referred to, or 
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any other forbearance on the part of either the Obligee or 
the Lender, or any alterations which may be made in the 
terms of said Loan Agreement or of said ^supplemental 
Loan Agreement for the work to be done under it, shall not 
in any way release the Principals and the Sureties or either 
or any of them, their legal representatives, successors, and 
assigns from liability hereunder, notice to th^ Sureties of 
any waiver, release, extension forbearance, alteration or 
default being hereby waived; I 

2. The Sureties shall repay to the Obligee all sums paid 
by it, (including, without limiting the generality of the fore¬ 
going, sums deposited with it by the Lender and sums paid 
or repaid to the Lender for the erection, construction and 
equipment of said structure composed of the original build¬ 
ing and “addition”) to make good any default jof the Prin¬ 
cipals under the Loan Agreement or the Indenture of Mort¬ 
gage or the Supplemental Loan Agreement or jthe Supple¬ 
mental Indenture of Mortgage, forthwith as each payment 
is made, with interest thereon at the rate of six per cent 
(6%) per annum from the time of each payment ; 

3. The Sureties will at their own cost and expanse defend 

any and all claims, suits, actions, or causes of action 
brought to establish any mechanics’ or other liens included 
in the condition of this bond; ! 

4. If, pursuant to the terms of the Loan Agreement or 
Supplemental Loan Agreement, the Obligee or the Lender 
shall proceed with the erection, construction and equipment 
of said structure composed of the original building and the 

“addition”; I 

512 Then and in that event the Sureties agree to pay 

over to the Obligee from time to time as requested by 
it in writing, and within five days of each such rejquest, such 
sums as shall be required (in addition to moneys actually 
paid over to or deposited with the Trustee by the; Principals 
and moneys which but for the default of the Principals the 
Lender would be under obligation to advance) f<j>r the com¬ 
pletion of the erection, construction and equipment of said 
structure composed of the original building and the “addi¬ 
tion.” On each occasion the written request of the Trustee 
deposited in the mail postage prepaid and addressed to the 
Sureties at their home offices 

shall be conclusive evidence of the sum then required. 

Upon completion of the erection, construction and equip¬ 
ment of said structure composed of the original building 


i 
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and the “ addition” free from liens any balance of sums 
paid by the Sureties not required as above provided shall be 
repaid by the Trustee to the Sureties together with interest 
if anv allowed thereon by the Trustee. 

5. The aggregate liability of the Sureties under this in¬ 
strument shall not exceed Three Hundred Thousand Dol¬ 
lars ($300,000). 

In witness whereof the Principals and Sureties have 
caused this instrument to be executed as of the day and 
vear first above written. 

(S). ROBERT M. BURNETT, 

RALPH A. STEWART, 

As Trustees of the Washington Central Trust . 

but Not Individually. 
MARYLAND CASUALTY COMPANY, 
By R. F. PROCTOR, 

Vice Pres. 

Attest: 

A. D. GOCKEY, 

Asst. Sec. 

HARDFORD ACCIDENT & INDEM¬ 
NITY COMPANY, 

By HENRY H. WILDER, 

Attorney in Fact. 

THE METROPOLITAN CASUALTY 
INSURANCE COMPANY OF 
NEW YORK, 

By PERCY G. CLIFF, 

Atty-in-Fact. 

By EDWARD QUAIN, 

Atty-in-Fact. 

513 Exhibit “4”. 

(Three separate letters were written dated December 1, 
1927, one addressed to each company.) 

Hartford Accident & Indemnity Company, Maryland Cas¬ 
ualty Company, The Metropolitan Casualty Insurance 
Co. of New York. 

Gentlemen : 

The undersigned, The National Shawmut Bank of Bos¬ 
ton, as it is Trustee under an indenture of mortgage or deed 
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of trust made by the Trustees of Washington Central Trust 
dated as of June 1, 1925 is the Obligee named! in a certain 
bond dated April 1, 1926 made by the Trustees iof Washing¬ 
ton Central Trust (under an agreement and declaration of 
trust dated as of June 1, 1925) as such Trustees but not in¬ 
dividually, as principals, and Hartford Accident & Indem¬ 
nity Company, Maryland Casualty Company and The Met¬ 
ropolitan Casualty Insurance Co. of New York as sureties 
to the said Obligee in the sum of $1,200,000, reference to 
which bond is hereby made for the terms and conditions 
thereof. As Obligee under said bond, we deem lit proper to 
advise vou of the following facts. 

The undersigned, as Trustee under said indenture of 
mortgage and deed of trust, holds on deposit under the 
terms of the 4 ‘Loan Agreement” also dated as? of June 1, 
1925 and referred to in said bond, the sum of $112,752.33 
(including interest computed to November 22, 1927). On 
November 17, 1927, the undersigned received from Coffin & 
Burr, Inc., a letter bearing that date, authorizing the under¬ 
signed to pay out of the funds so held the December 1 cou¬ 
pons on the bonds secured by said indenture of mortgage 
amounting to $99,000. in case Washington Central Trust 
should not pay to the undersigned the amount of this coupon 
interest prior to December 1. Washington Central Trust 
lias not furnished the undersigned with any funds with 
which to pay the said coupon interest due December 1, 1927 
nor has it made to the undersigned, the sinking!fund pay¬ 
ment due December 1, 1927 under Section 2, of!Article II 
of said indenture of Mortgage. On November 3Q, 1927, the 
undersigned was served with a Trustee Writ ini an action 
of contract brought by James Stewart & Company, Inc. 
against The National Sliawmut Bank of Boston and Robert 
H. Montgomery as they are Trustees of the Washington 
Central Trust under a declaration of trust dated June 1, 
1925 and naming the National Shawmut Bank of Boston as 
Trustee, ad damnum $300,000., returnable on the first Mon¬ 
day of January next in the Superior Court for the County 
of Suffolk in the Commonwealth of Massachusetts. The 


undersigned was served with a 


Trustee Writ in an action 


of said Trustee process, to hold the funds on deposit with it 
under said Loan Agreement pending a determination by 


said Court as to the disposition thereof. Accordingly, it 


i 

i 

i 

i 

| 

i 
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has no funds available for the payment of the coupons 
maturing this day. 

The undersigned has received notice from counsel repre¬ 
senting James Stewart & Company, Inc. that they have 
filed in the Supreme Court for the District of Columbia, 
notice of mechanic’s lien in favor of said James Stewart & 
Company, Inc. upon Washington Building, so-called (which 
we understand to be the premises referred to in the above 
mentioned bond) in the amount of $203,077.48. 

514 The undersigned as Obligee, under said bond, 
hereby calls upon the sureties upon said bond to hold 

said Obligee harmless from the said claims of James 
Stewart & Company, Inc., to make good the defaults of 
Washington Central Trust in its failure to pay sums due to 
James Stewart & Company, Inc. in connection with the erec¬ 
tion, construction and equipment of said building, and in its 
failure to furnish the undersigned with funds for the pay¬ 
ment of the said December 1 coupons and its failure to make 
said sinking fund payment due this day; and to take all nec¬ 
essary steps to secure the discharge of the mechanic’s lien 
so filed on behalf of James Stewart & Company, Inc. and 
any and all other steps which may be necessary to secure 
compliance with all the conditions of the said bond dated 
April 1, 1926. 

Very trulv vours, 

THE NATIONAL SHAWMUT BANK OF 
BOSTON 

By-, 

Vice President. 

515 Exhibit “5”. 

(Three separate letters were sent dated February 20, 
1928, one addressed to each company.) 

Hartford Accident & Indemnity Company, Maryland Cas¬ 
ualty Company, The Metropolitan Casualty Insurance 
Co. of New York. 

Gentlemen : 

The undersigned, The National Shawmut Bank of Bos¬ 
ton, as Trustee, is the Obligee named in a certain bond 
dated April 1, 1926, in which the Trustees of the Washing¬ 
ton Central Trust are Principals and Hartford Accident & 


I 
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Indemnity Company, Maryland Casualty Cotnpany, and 
The Metropolitan Casualty Insurance Company of New 
York are Sureties. 

As such Obligee we wrote you under date of December 1, 
1927, calling your attention to defaults of the Principals 
under said bond and requesting you to make gbod such de¬ 
faults. No action by you has vet been taken in tnis matter. 

Coffin & Burr, Inc., the “Lender” in the Loan Agreement 
and/or Supplementary Loan Agreement referred to in said 
bond, pursuant to the terms of said Loan Agreement and/or 
Supplementary Loan Agreement, has notified j the under¬ 
signed in writing that it has elected to proceed with the erec¬ 
tion, construction and equipment of the building and addi¬ 
tion therein referred to and that there will be required (in 
addition to moneys actually paid over to or deposited with 
the Trustee by the principals and moneys which! but for the 
default of the principals the Lender would be under obliga¬ 
tion to advance) for the completion of the erection, con¬ 
struction and equipment of said structure composed of the 
original building and the addition, the sum of i more than 
four hundred fifty thousand dollars ($450,000).! 

The National Sliawmut Bank of Boston, trustee, as such 
Obligee hereby requests the Hartford Accident & Indem¬ 
nity Company, Maryland Casualty Company^ and The 
Metropolitan Casualty Insurance Company of New York as 
such Sureties pursuant to their express covenant contained 
in said bond to pay to it as such obligee the siim of four 
hundred and fifty thousand dollars ($450,000) as the sum 
which will be required (in addition to moneys actually paid 
over to or deposited with the Trustee by the Principals and 
moneys which but for the defaults of the Principals the 
Lender would be under obligation to advance) fojr the com¬ 
pletion of the erection, construction and equipment of said 
structure composed of the original building and the addi¬ 
tion. | 

Very trulv yours, 

THE NATIONAL SHAWMUT BANK OF 
BOSTON, | 

Trustee under Indenture of Mortgage or 
Deed of Trust made by Trustees of [Washing¬ 
ton Central Trust, Dated as June jl, 1925. 

By-—, i 

Vice-President. 

i 

i 
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CC. Hartford Accident & Indemnity Company, Hartford, 
Conn.; The Metropolitan Casualty Insurance Company of 
N. Y., 55 Fifth Avenue, New York. 

516 Filed Oct. 8, 1928. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, 
Holding an Equity Court. 

In Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, 


vs. 

The National Shawmut Bank of Boston, Massachusetts, 

Trustee, et al. 

The answer of Parker-Bridget Company, a corporation, 
under the laws of the State of Maine, (post office address in 
the District of Columbia, corner Pennsylvania Avenue and 
Ninth Street, Northwest, Washington, D. C.) to so much 
of the Bill of Complaint of the Liberty Trust Company, 
Trustee, and to so much of the cross-complaint of The Na¬ 
tional Shawmut Bank of Boston, Massachusetts, Trustee, 
as this defendant is advised it is material for it toi make 
answer, says: 

That this defendant was not made a party to said bill of 
the Liberty Trust Company, nor is any relief prayed therein 
against this defendant. 

That, by an order of the court, passed herein on the 
twenty-second day of June, 1928, this defendant was di¬ 
rected to be made a party to this proceeding, but said Lib¬ 
erty Trust Company has not amended its bill, nor the 
prayers thereof, making any allegations therein against the 
rights of this defendant, nor asking any relief against, nor 
discovery from, this defendant, and this defendant avers 
that it is advised and believes, that it is not bound by any 
of the allegations in the said bill made, nor under obliga¬ 
tion to answer the same. Nevertheless, reserving to itself 
all manner of objection to the said bill, and denying the 
jurisdiction of the court, in the state of said pleadings, to 
grant any relief against this defendant, in favor of the said 
Liberty Trust Company, this defendant says: 
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1. It admits that said Liberty Trust Company is a body 

corporate and citizen of the United States, and of the State 
of Massachusetts. j 

2. It denies that Robert H. Montgomery and Samuel L. 
Powers are trustees, as alleged. It admits that certain docu¬ 
ments purported to be executed as in said paragraph al¬ 
leged, and for the purpose therein averred, were recorded, 
as alleged, but this defendant is without sufficient knowl¬ 
edge as to the facts alleged with respect thereto and de¬ 
mands strict proof. 

3. 4 and 5. It is without sufficient knowledge of the facts 
alleged in the third, fourth and fifth paragraphs, and de¬ 
mands strict proof, and as to the matters of law? therein 
set up, it is advised it is not required to make‘answer. 

6. It is without sufficient knowledge as to the facts 
averred in the sixth paragraph and demands proof thereof, 
and it is advised that as to the contents and legal effect of 
the said alleged documents it is not required to make 


answer. ! 

7. It is without sufficient knowledge of the facts set out 
in the seventh paragraph, except that it is informed and 
believes, and therefore avers, that if any bonds >vere issued, 


as therein alleged, the same were issued by the plaintiff, 
Liberty Trust Company, of its own volition and for the pur¬ 
pose of sale for its own benefit or for others whom it rep¬ 


resented, with full knowledge of all the facts hereinafter 


set forth. 


8. It is informed and believes that the averment of fact 
as to the filing of certain notices of mechanics liens in the 
office of the Clerk of the Supreme Court of the I District of 
Columbia, are true, but it is advised that the records thereof 
are the only evidence of contents of such notices and it re¬ 
fers to the said records as to the facts therein contained. 

9. It is advised that the matters alleged in the ninth para¬ 
graph are matters of law as to which it is not required to 
make answer, except as to the averment of the amount 
claimed to be due, of which this defendant is without suf¬ 
ficient knowledge and demands strict proof. It denies that 
said Liberty Trust Company is entitled to any priority over 
any rights of this defendant. 

Further answering said bill and so much of ithe, cross- 
complaint of The National Shawmut Bank Of Boston, 


i 


i 
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Massachusetts, Trustee, as this defendant is advised it is 
material for it to make answer, this defendant says: 

10-21. As to paragraphs ten to twenty-one, it is without 
sufficient knowledge, and demands proof as to facts alleged, 
as facts, and as to the contents of record therein set forth, 
it demands the production of said records, as proofs of their 
contents; as to the purported copies thereof, this defendant 
has no access to the originals and therefore can not admit 
the accuracy of said copies. It is informed and be- 
517 lieves, and therefore avers, that as to the several 
transactions therein set up, the facts, so far as ma¬ 
terial to this defendant’s rights, are as follows: 

That prior to June first, 1925, the said The National 
Shawmut Bank of Boston, Massachusetts, Trustee; the 
plaintiff, Liberty Trust Company, Trustee; one Albert 0. 
Hagar, now deceased; a certain corporation, now known as 
City Central Corporation of America; and certain other 
persons entered into a certain common enterprise, having 
for its object and purpose the acquisition of the real estate 
in these proceedings described, with the design and agree¬ 
ment among said parties to tear down the existing st.i*u *- 
tures thereon, and to erect in the place and stead thereof 
a single structure, to be constructed and used for stores 
and offices, and to be leased out to tenants as the sole means 
of paying any bonds, or interest thereon, or any profit on 
said enterprise. That to that end it was agreed among the 
said parties that the legal title to said real estate should be 
vested in trustees, that shares representing interest in the 
enterprise and bonds to be secured upon the real estate 
should be issued and sold and the said Liberty Trust Com¬ 
pany, The National Shawmut Bank of Boston, Massachu¬ 
setts, the City Central Corporation of America, Albert 0. 
Hagar, and their associates agreed, among themselves, upon 
a method of conducting said common object and enterprise, 
which was carried into effect and expressed by several 
writings, but all co-related and constituting part and parcel 
of the one agreement, and consisting, as defendant is in¬ 
formed and believes, of documents, known as 44 Loan Agree¬ 
ments,” 4 ‘Declaration of Trust,” ‘‘Indentures of Mort¬ 
gage,” and two certain other agreements, whereby the said 
City Central Corporation of America was given the general 
management of the enterprise, and the control of the busi- 
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ness of leasing the building, as a whole or ini parcels, and 
collection of rentals, the said Hagar being at the time, and 
up to his death on May 11, 1927, either the president, or 
Manager, or both, of the said City Central Corporation of 
America. That said agreement for this common enterprise 
was entered into, among said parties, and tliei said several 
parts thereof reduced to writing and executed before any 
money was advanced on said alleged bonds anjd before any 
one of said papers was recorded. That the said Declara¬ 
tion of Trust and indentures of Mortgage, though on sep¬ 
arate pieces of paper, were but part and piircel of said 
agreement, and were executed, acknowledged and recorded 
at the same time, but none of the other parts of the agree¬ 
ment entered into by the parties were recorded;. 

This defendant further shows that the said jWashington 
Central Trust, being the official name of the persons, who, 
for any time being, held the legal title of record to the real 
estate, acting through the lawful agencies of j the several 
parties in interest in the execution of the said jcommon en¬ 
terprise, entered into a written contract with this defend¬ 
ant, by which they contracted to lease to this defendant that 
part of the basement and of the first floor of the building 
to be built, lying between G Street and New York Avenue 
and the corridor running through the building from New 
York Avenue to G Street. That said Washington Central 
Trust subsequently refused to carry out said contract for 
lease, according to its terms, and this defendant! long prior 
to the institution of this suit, on December 24, 11926, filed a 
bill in the Supreme Court of the District ofi Columbia, 
against said Washington Central Trust and others, praying 
specific performance of said contract for lease;, the same 
being No. 46,449 of the Equity Dockets of this Court. The 
said cause came on regularly to be heard before ^Ir. Justice 
Hitz, was tried on the merits and submitted fojr decision, 
but has not yet been decided, and is still pendijng in said 
Court before said Justice, and this defendant is advised and 
believes and therefore charges that no other courtj has juris¬ 
diction to determine said cause or enter any decree ad¬ 
judicating the matters therein put in issue. j 

And this defendant is informed and believes thjat all per¬ 
sons and corporations claiming under any of the alleged 
bonds and indentures of mortgage had legal notice of the 


; 




592 


JAMES STEWART & COMPANY ET AL. VS. 


said enterprise; of the facts that the sole means of paying 
the bonds and; interest thereon was from the rentals to be 
derived from leasing said property and that authority to 
make such leases for that and other purposes was reserved 
to the mortgagor notwithstanding said mortgages. And 
this defendant is advised and believes and therefore avers 
that any purchaser under a foreclosure of such mortgages 
must take the property subject to any leases or contracts 
for leases made prior to default under said mortgages, and 
could only acquire, through purchase thereunder, the in¬ 
terest of the reversioner, under and subject to such leases 
and contracts j for leases, and it is advised and believes 
that its rights under said contract for lease can not be de¬ 
feated or impaired by said mortgages or anything therein. 

This defendant admits the jurisdiction of this court to 
adjudicate as to the priorities in right of this defendant and 
of all parties to this cause, asserting any interest in the said 
real estate. 

PARKER BRIDGET CO., 
Bv H. M. LORD, 

i President. 

WM. G. JOHNSON, 

Attorney for Parker-Bridget Company. 


518 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Answer of Norwood-White Company, Inc., to Cross-bill of 
James Steivart <fb Company, Inc. 

Filed Oct. 9, 1928. Frank E. Cunningham, Clerk. 


For answer to said cross-bill, Norwood-White Company, 
Inc., respectfully says: 
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10. This defendant has not sufficient information to either 

affirm or deny the allegations in paragraph 10; of said cross¬ 
bill and insofar as they are material to the jrights of this 
defendant, it holds James Stewart & Company, Inc., to 
strict proof thereof, except that this defendant is advised 
that the allegations of sub-paragraph (G) of paragraph 
10 of the cross-bill are merely conclusions ofj law which it 
is not required to answer. j 

11. -12. This defendant has not sufficient information to 
either affirm or deny the allegations in paragraphs 11 and 
12 of said cross-bill and insofar as they are material to the 
rights of this defendant, it holds said James Stewart & 
Company, Inc., to strict proof thereof. j 

Wherefor, the premises considered, this defendant re¬ 
spectfully prays as follows: j 

(1) That a decree amy be entered herein declaring this 
defendant entitled to an equitable liejn upon the 

519 aforesaid Washington Building, and upon all other 
property and assets belonging to the afpresaid joint 
enterprises for the amount of the indebtedness due to this 
defendant as hereinbefore stated. j 

(2) That in and by said decree the said equitable lien in 
favor of this defendant be foreelosed'in such manner as to 
the Court may seem just and proper. 

(3) That this defendant may have such other!and further 
relief in the premises as to this Honorable Court may seem 
just and equitable. 

NORWOOD-WHITE COMPANY, INC., 
By J. WADSWORTH WHITE, 

President, 

j 

BEN. B. CAIN, Jr. j 

Attorney for Defendant 

Norwood-White Company, Inc. I 

i 

Commonwealth of Massachusetts, 

j i 

County of Middlesex, ss: 

I, J. Wadsworth White, being first duly swoihn, on oath 
and say that I am the President of the above named Nor¬ 
wood-White Company, Inc., and am authorized by said cor¬ 
poration to make this affidavit; that I have read the fore- 

38—5108a I 
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going Answer by me subscribed ns President of said cor¬ 
poration, and know the contents thereof, and that I 

520 verilv believe the facts therein stated to be true. 

J. WADSWORTH WHITE. 

Subscribed and sworn to before me this the 26th day of 
September, A. D., 1928. 

RANSOM G. WALLACE, 

; Notary Public in and for the Com- 

monwealth of Massachusetts. 

October 9th, 1928, copy of the above pleading received 
this day. 

i CLEPHANE & LATIMER, 

Attorneys for Jaynes Stewart £ Co. 

Filed Oct. 30, 1928. Frank E. Cunningham, Clerk. 

521 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

vs. 

The National Shawmut Bank of Boston, a Corporation, 
and Robert H. Montgomery and Samuel L. Powers, Trus¬ 
tees for the time being of Washington Central Trust; 
Washington Central Trust Under Declaration of Trust 
Dated June 1, 1925; The National Shawmut Bank of 
Boston, a Corporation, Trustee under Indenture of Mort¬ 
gaged dated as June 1, 1925, and a Supplement thereto 
Dated April 1, 1926; James Stewart & Company, Inc.; 
The Baker Cork & Tile Company, Inc.; Elmer H. Catlin 
Company, Inc; Charles A. Coolidge, Henry R. Shepley, 
Francis U. Bulfinch, and Lewis B. Abbott, Trading as 
Coolidge, Shepley, Bulfinch & Abbott, a partnership; 
Norwood-White Company, Inc.; Lawton G. Herriman, 
Defendants. 

Answer of Baker Cork $ Tile Company , Inc. 

Baker Cork & Tile Company, Inc., for answer to the Bill 
of Complaint, respectfully states: 
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1. It admits the allegations of paragraph one (1) of the 
Bill of Complaint to be true. 

2. It admits the allegations of the second 1 paragraph of 

the Bill of Complaint to be true, except that, it denies that 
Washington Central Trust named as a defendant therein 
is or ever was the owner of the property ijn said Bill of 
Complaint described, and says upon information and be¬ 
lief that said Washington Central Trust ihas no legal 
entity, but the same is merely the name by \vhich the de¬ 
fendants, The National Shawmut Bank of Boston, Robert 
H. Montgomery and Samuel L. Powers have been doing 
business; that said three defendants were j never incor¬ 
porated, and, therefore, the alleged defendant Washington 
Central Trust has no capacity to be sued and is not a party 
defendant. ! 


3. This defendant admits the allegations jof the third 
paragraph of the Bill of Complaint to be true, with the 
exceptions hereinafter in this paragraph recited: It says 
that it has never been furnished by the plaintiff with a copy 
of Exhibit A alleged to constitute a copy of t|ie Indenture 
of Mortgage and Deed of Trust under which the 
522 plaintiff sues, and inasmuch as it is unable to com¬ 
pare the alleged copy of said Indenture on file in 


the office of the Clerk of the Court with the record of said 


Indenture as the same appears in the office of the Recorder 
of Deeds of the District of Columbia, it is unable to admit 
the accuracy of the statements in said third paragraph 
which purport to recite certain terms of said Indenture, 
nor of the aforesaid copy attached to the Bill, and holds 
the plaintiff to strict proof thereof. Further answering 
said third paragraph, this defendant says, upon informa¬ 
tion and belief, that under the terms of the Declaration of 
Trust mentioned in said third paragraph the Trustees of 
said Washington Central Trust were authorized to issue 
bonds and secure the same by mortgage only tb the extent 
of moneys borrowed by said Trustees, and that they had 
no authority to issue bonds without receiving the full face 
value thereof in return therefor. It also ave^s upon in¬ 
formation and belief that all of said bonds \yere issued 
for less than the face value thereof, as hereinafter set 
forth. It further avers that the two Indentures of Mort¬ 
gage referred to in the Bill of Complaint each referred to 
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the declaration of trust aforesaid as constituting the au¬ 
thority for the mortgagors therein to issue bonds and bor¬ 
row money, and that all of the purchasers of bonds there¬ 
fore took with notice of the limitation of power upon the 
trustees of said Washington Central Trust as aforesaid, 
and that no holder of said bonds, as it is advised by coun¬ 
sel, is entitled to enforce the said mortgage for any greater 
amount than was received by the trustees of said Washing¬ 
ton Central Trust upon the issuance and delivery of the 
bond or bonds held by such holder. 

I m/ 

4. Answering the fourth paragraph, this defendant ad¬ 
mits that the only power or authority lodged in the trus¬ 
tees of said Washington Central Trust was conferred by the 
declaration of trust dated June 1, 1925, mentioned in the 
fourth paragraph of the Bill of Complaint, and it repeated 
that it is advised bv counsel that when the said trustees 
issued bonds, they had no authority to issue them for less 
than par. It is further advised that it is not required to 
answer the averments of said Bill as to the terms of the 
Indenture of Mortgage referred to in the fourth paragraph 
of said Bill of Complaint, for the reason heretofore stated, 
and so far as the same may be material to this defendant’s 
rights, it calls for strict proof thereof. 

5. This defendant admits to be true the averments of the 
fifth paragraph of the Bill of Complaint, except so much 
thereof as recites the terms of the Supplemental Mortgage 
therein referred to. This defendant has not been furnished 
by the plaintiff with any copy of said Supplemental Mort¬ 
gage, and for the reason stated in the third paragraph 
hereof, it is unable to admit that Exhibit “B” filed with the 
Bill of Complaint is a true copy thereof, and in so far as 
the same is material to the rights of this defendant, holds 
the plaintiff to strict proof thereof. Whether the purchase 
of the additional property mentioned in said paragraph 
five (5) was pursuant to the provisions of the Indenture 
of Mortgage therein recited, is a conclusion of law, which 
this defendant is advised it is not required to answer. 

6. For the reasons hereinabove stated the averments of 
the sixth paragraph of the Bill of Complaint are neither 
admitted nor denied, and so far as the same are material 
to its rights, this defendant holds the plaintiff to strict 
proof thereof. 
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7. This defendant denies that “ after the jexecution and 
recording of said Indenture of Second Mortgage dated 
June 1, 1925, the said Trustees of the Washington Central 
Trust issued or caused to be issued bonds of ithe face value 
of Seven Hundred Ninety-seven Thousand Five Hundred 
($797,500) Dollars”, if by this allegation; the plaintiff 
means to say that said bonds were issued prior to the ex¬ 
ecution and delivery of the Supplemental Mortgage in said 
Bill of Complaint mentioned. This defendant upon infor¬ 
mation and belief avers that under the terms of said Sec- 
ond Mortgage the said Trustees were empowered to issue 
bonds in excess of the aggregate amount of Six Hundred 
Thousand Dollars ($600,000) only upon certain conditions 
precedent, among which were: (a) that no default should 
have occurred to the knowledge of the said Trustees as set 
forth in Article 7 of said Mortgage; (b) that the said 
Trustees should have done all things requisite under the 
Indenture of First Mortgage recited in said Bill of 
523 Complaint to authorize the issue thereunder of ad¬ 
ditional bonds under said First Mortgage, and that 
for each One Thousand ($1,000) Dollars of additional bonds 
to be issued under said Second Mortgage, Four Thousand 
Dollars ($4,000) of additional bonds undeii said First 
Mortgage should be delivered; (c) the execution and de¬ 
livery of a Supplemental Mortgage as mentioned in para¬ 
graph five (5) of the Bill of Complaint; (d) the filing with 
the plaintiff of the opinion of counsel or of aj title insur¬ 
ance company that said Second Mortgage theii constituted 
a valid lien upon the property described in, the Bill of 
Complaint, subject only to certain leases, agreepents, ease¬ 
ments, and restrictions, if any, as should not be objection¬ 
able to Coffin & Burr, Inc. and to liens for taxesjand assess¬ 
ments not yet payable; (e) the delivery to said plaintiff 
of a bond in the penal sum of Three Hundred Thousand 
($300,000) Dollars conditioned for the completion of the 
entire structure now constituting the Washington Building 
as referred to in a certain Loan Agreement in said Sec¬ 
ond Mortgage mentioned. The said Bill of j Complaint 
does not recite that, and this defendant is not advised 
whether, all of said conditions precedent to the issuance 
of bonds to an amount in excess of Six Hundred Thousand 
($600,000) Dollars under said Second Mortgage! were com- 
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plied with, but it is advised by counsel that before the hold¬ 
ers of such additional bonds can resort to their alleged 
mortgage security, proof must be made by the plaintiff 
that such conditions precedent had been complied with, and 
inasmuch as the said Bill of Complaint does not allege that 
said conditions were complied with, the defendant prays the 
same benefit from this defense as if a motion to dismiss 
the Bill of Complaint had been filed upon that specific 
ground. 

This defendant has no reliable information as to the face 
value of the bonds which have been issued under the said 
Second Mortgage, nor whether they were duly certified by 
the plaintiff as the Trustee named in said Mortgage, or 
when or in what amounts or for what price said bonds 
were sold, nor to whom they were sold, nor who are now 
the owners or holders thereof, nor whether such holders 
purchased the same for value, and therefore in so far as 
such facts may be material to the rights of this defendant, 
it calls for strict proof thereof; but upon information and 
belief it repeats the averments heretofore made, that all 
of said bonds were issued for less than par. 

This defendant has no information as to the remaining 
averments of said seventh paragraph and neither admits 
nor denies the same, and if material holds the plaintiff 
to strict proof thereof, except in so far as it is therein al¬ 
leged that the Trustees of said Washington Central Trust 
are in default in the payment of interest on its outstand¬ 
ing bonds, the averments in which respect made this de¬ 
fendant believes to be true. Whether the plaintiff is en¬ 
titled to a foreclosure of said Second Mortgage as alleged, 
and to the other relief in said Bill of Complaint prayed, 
is a conclusion of law, which this defendant is advised it is 
not required to answer. 

8. This defendant admits that a Notice of Lien, No. 
10809, was filed in the office of the Clerk of the Supreme 
Court of the District of Columbia, on December 21, 1927, 
as herein alleged, but neither admits nor denies the other 
allegations contained in said paragraph, and states that 
if the same are material that the plaintiff be held to strict 
proof of the same. 

9. This defendant is advised that the allegations of the 
ninth paragraph of the Bill of Complaint are merely con¬ 
clusions of law which it is not required to answer. 
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10. For further answer to the Bill of Complaint filed 
herein, and by way of a Cross Bill thereto, and by way of 
compliance with Section 1251 of the Code Of Law of the 
District of Columbia, this defendant states! that there is 


owners of the 
filed, the sum 


now due and owing to it from the owner or 
real estate recited in said Notice of Lien by it; 
of Eight Thousand Three Hundred and Sixteen Dollars 
and Forty-Three Cents ($8,316.43) for work; done by this 
defendant, the Baker Cork & Tile Company,; Inc., in and 
about the said premises known as the Washington Build¬ 
ing, under and by virtue of a contract with the owners of 
the same, which work consisted in the laying;in and about 
various portions of the said Washington Building, 
524 linoleum and composition tiling of h grade and 
quality specified in certain specifications furnished 
the owners and as per agreement made and; entered into 
between the owners and this defendant, the pfices charged 
for the same having been agreed to by all parties in inter¬ 
est, and that said sum of money, to-wit, the amount of 
Eight Thousand Three Hundred and Sixteen! Dollars and 
Forty-Three Cents ($8,316.43), or any part of the same, de¬ 
spite numerous demands made upon the owners and parties 


to the said 
ne in its be- 


in interest for payment, has not been paid! 

Baker Cork & Tile Company, Inc., or to anyoi 
half. j 

11. For further general answer to the Bill of Complaint 
filed herein, and for the assertion of the right? had by the 
Baker Cork & Tile Company, Inc., this defendant says that 
there has been filed in this cause on behalf of one of the 
defendants herein, to-wit, James Stewart & Company, Inc., 
its Answer and Cross-Bill to the same, in which certain al¬ 
legations are made respecting moneys loaned and advanced 
under the various Mortgages placed against tike aforesaid 
premises, which Answer and Cross-Bill refef to certain 
loan agreements entered into between the owiiers of said 
premises for the securing of the loans under; said Mort¬ 
gages, and further, that the Cross-Bill of said James 
Stewart & Company, Inc., refers to certain indemnity bonds 
secured by the mortgagees under the mortgages recited 
herein, the premiums of which said indemnity bonds were 
paid out of moneys obtained in and by virtue of said mort¬ 
gages, and which said indemnity bonds guaranteed the com¬ 
plete erection of the said Washington Building, free from 
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all liens. This defendant states that it does not have the 

precise data and information respecting the allegations 

contained in the Answer and Cross-Bill filed bv the said 

%/ 

James Stewart & Company, Inc., but that in so far as said 
allegations are material to the interests of this defendant, 
it, the said Baker Cork & Tile Company, Inc., makes such 
allegations part of its Answer and Cross-Bill. 

The premises considered, this defendant respectfully 
prays: 

1. That a decree be entered herein declaring this defend¬ 
ant to have an equitable lien upon the aforesaid premises, 
known as the Washington Building, and upon all other 
property and assets belonging to the aforesaid joint enter¬ 
prise for the amount of the indebtedness due to this de¬ 
fendant as hereinabove stated. 

2. That in and by said decree the equitable lien in favor 
of this defendant be foreclosed in such a manner as to the 
Court may seem just and proper. 

3. And for such other and further relief as the exigencies 
of the case may require and as to this Honorable Court 
mav seem just and proper. 

BAKER CORK & TILE COMPANY, INC., 
By CREED W. FULTON, 

Pres. 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 

Attorneys for Baker Cork <£ Tile Company, Inc. 
District of Columbia, ss : 

Creed W. Fulton, being first duly sworn upon oath ac¬ 
cording to law, deposes and says that he is the President 
of the Baker Cork & Tile Company, Inc., one of the de¬ 
fendants in the above-entitled cause, and that the afore¬ 
said Answer by him subscribed as President for the said 
Baker Cork & Tile Company, Inc., was made in accordance 
with the direction of the officers and Board of Directors 
of said company; that he has read the Answer by 
525 him subscribed as an officer of said company, and 
that the statements therein made as of his knowl¬ 
edge are true and those stated upon information and belief 
he believes to be true. 


CREED W. FULTON. 
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Subscribed and sworn to before me this 30 day of Octo¬ 
ber, A. D. 1928. 

CHAS. A. BAKER, 

[seal.] Notary Public, D. C. 


Filed Oct. 30, 1928. Frank E. Cunningham, Clerk. 

1 

526 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. I 

| 

Equity. No. 48144. ' 

Liberty Trust Company, a Corporation, Trusted, Plaintiff, 

vs. | 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. j 

i 

The Reply of the Baker Cork £ Tile Company, Inc., to the 
So-called Cross-Bill and Answer of the National Shaw¬ 
mut Bank of Boston, Trustee under the Indenture of 
Mortgage, Dated as of June 1 , 1925, and Supplement 
Thereto. j 

The reply of the Baker Cork & Tile Compand, Inc., by 
its attorneys, Charles S. Baker and Benjamin L. Tepper, 
for Answer to the so-called Cross-Bill and Ans\yer of the 
National Shawmut Bank of Boston, Trustees as ;aforesaid, 
respectfully states: j 

i 

1. This defendant hereby refers to its Answer and Cross- 
Bill to the plaintiff’s Bill of Complaint filed herein, and 
hereby adopts the allegations of its said Answer apd Cross- 
Bill and its reply as aforesaid, as a reply to the] so-called 
Cross-Bill and Answer of the National Shawmut; Bank of 
Boston, Trustee, as aforesaid. j 

BAKER CORK & TILE COMPANY, INC., 
By CREED W. FULTON, I 

President. 

CHAS. S. BAKER, ! 

BENJ. L. TEPPER, j 

Attorneys for Baker Cork £ Tile Company, Inc. 
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District of Columbia, ss : 

Creed W. Fulton, being first duly sworn, deposes and 
says that lie lias read the foregoing reply by him subscribed 
as President of the Baker Cork & Tile Company, and knows 
the contents thereof; that he verily believes the facts stated 
therein are true. 

CREED W. FULTON. 

Subscribed and sworn to before me this 30 day of 
October, A. D. 1928. 

CHAS. A. BAKER, 

[seal.] i Notary Public , D, C . 

Filed Nov. 1, 1928. Frank E. Cunningham, Clerk. 
527 In the Supreme Court of the District of Columbia. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Plaintiff, 


vs. 

The National Shawmut Bank of Boston, et al., 

Defendants. 

Now come here the Hartford Accident and Indemnity 
Company, a; corporation, Maryland Casualty Company and 
The Metropolitan Casualty and Insurance Company of 
New York, by their attorneys, and move the Court to dis¬ 
miss the cross-bill or counterclaim incorporated in the 
ans-vver of James Stewart & Company, Inc., to the original 
bill herein filed, upon the following grounds: 

1. Because no facts are set forth therein constituting, as 
a matter of law, a counterclaim against the plaintiff in said 
bill. 

2. Because no answer filed by them, or either of them, 
to said answer and cross-bill or counterclaim, could pro¬ 
duce any issue justiciable herein. 

3. Because their liability, if any, or the liability of either 
of them, is a question between them and the obligee in the 
bond referred to in said answer and cross-bill or counter¬ 
claim, and not between them, or either of them, and the 
said James Stewart & Company, Inc., and they are entitled 
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lo have said question of liability, if any, determined on a 
direct issue between them and the obligee in said bond. 

4. Because no determination of the question of their 

liability under said bond on an issue joined upon 
528 said answer and cross-bill or counterclaim of said 
James Stewart & Company, Inc., would Ibe final and 
conclusive upon the obligee in said bond; andjthey would 
still be liable to an action upon said bond by said obligee. 

5. Because they are entitled to a trial by jury upon the 

question of their liability, if any, upon said bond; and 
cannot be deprived of said right as sought in hnd by said 
answer and cross-bill and counterclaim of said James 
Stewart & Company, Inc. ; 

6. Because they are not parties to this causp and have 

not been properly made parties thereto; and therefore the 
Court is without jurisdiction to hear and determine the 
question of their liability, if any, as sureties I upon said 
bond. I 

7. For other reasons apparent upon the face of the 

record herein.- I 

H. PRESCOTT GATLEY, For 
MINOR, GATLEY & DRURY, 
Attorneys for Hartford Accident and In¬ 
demnity Company, Maryland Casualty 
Company, the Metropolitan Casualty 
and Insurance Company of New York. 

Filed Nov. 1, 1928. Frank E. Cunningham,! Clerk. 

Messrs. Clephane, Latimer & Hall, Attorneys fjor James 

Stewart & Company, Inc.: j 

Please take notice that the foregoing motion wjill be cal¬ 
endared for hearing on Friday the 9th day of November, 
1928. 1 

MINOR, GATLEY & DRURY, j 
Attorneys for Hartford Accident dud 

Indemnity Company et at. 

I 

Received Copy, Nov. 1, 1928. j 

CLEPHANE & LATIMER, 

Attorneys for James Stewart & Company, Inc. 
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529 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. 

The National Shawmut Bank of Boston, a Corporation, 

et ah, Defendants. 

Intervening Petition and Answer of Weaver Bros., Inc. 

The intervening petition and answer of Weaver Bros., 
Inc., hereby filed pursuant to leave of Court, respectfully 
states: 

1. It is a corporation duly organized and existing under 
the laws of the District of Columbia, and having its prin¬ 
cipal office and place of business in the District of Colum¬ 
bia. 

2. It is the plaintiff in law cause #74,959, filed Febru¬ 
ary 29, 1928, in the September Court of the District of Co¬ 
lumbia, entitled Weaver Bros., a corporation, plaintiff, v. 
National Shawmut Bank of Boston, a corporation, and 
Robert H. Montgomery, Trustees for Washington Central 
Trust, defendants. A true copy of the declaration and par¬ 
ticulars of demand in said law cause is hereto annexed 
marked Exhibit A and made a part hereof. Petitioner has 
a just and meritorious cause of action, as set forth in said 
declaration and particulars of demand. 

3. On said February 29, 1928, writs of attachment and 
garnishment were duly issued in said law cause, at the in¬ 
stance of the plaintiff therein, and were duly served by 
the U. S. Marshal upon the following tenants of the Wash¬ 
ington Building, namely: 

530 The Chicago Daily News, Inc. 

Peoples Drug Stores, Inc. 

Peter Borras, Madrillon Cafe. 

Travelers Insurance Co. 

Britton & Gray. 

International Mercantile Marine. 
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i 

i 

i 

Mauro & Lewis. 

C. F. Childs & Co. j 

Senator J. T. Newcomb. 

Cary & Parkinson. 

Dr. P. D. Poston. j 

Henry M. Ward. i 

* i 

The Washington Company. \ 

City Central Corporation. i 

James Cooper Waddell. 

The Security Underwriting Syndicate. 

i 

All of said garnishees admit being tenants of said Wash¬ 
ington Building under leases from defendants in said law 
cause, and some of them have admitted in the returns filed 
by them to existing indebtedness to defendants in said law 
cause for accrued rent, while others of them hajve not ad¬ 
mitted a present indebtedness, and are the subjects of £ 
pending motion in said law cause for oral examination. 

4. Issue was duly joined in said law cause on April 5, 
1928, and the cause placed on the trial calendar, j 

5. National Shawmut Bank of Boston, a corporation, and 

Robert Ii. Montgomery, Trustees for Washington Central 
Trust, have been, and are, acting under and in pursuance 
of a certain declaration of trust dated June l,j 1925, re¬ 
corded July 17, 1925 as Instrument No. 70 of that date in 
the Land Records of the District of Columbia, a itrue copy 
of which is hereto annexed marked Exhibit B and made a 
part hereof. j 

6. Petitioner avers that both by reason of the attach¬ 
ments and garnishments aforesaid in said lhw cause 
#74,959, and also by reason of the express provisions con¬ 
tained in the aforesaid declaration of trust, the petitioner, 
Weaver Bros., Inc., is a party having an interest ip the sub¬ 
ject matter with which the Receivers appointed herein are 
attempting to deal, and with which the bill of complaint 
and the several cross-bills and cross-complaints filbd herein 
attempt to deal. 

7. It is without knowledge of any of the matters or 

things averred in the bill of complaint or in the sev- 
531 eral cross-bills and counter-claims filed herein by 
the various parties hereto, and calls for strict proof 
thereof, excepting in so far as some of such matters or 
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things may be covered in averments contained in this pe¬ 
tition and answer. 

8. Petitioner is informed and believes, and therefore 
avers, that as to the several transactions set up in the bill 
of complaint and the various cross-bills and counter-claims, 
the facts, so far as material to this petitioner’s rights, are 
as follows, namely: That prior to June 1, 1925, the said 
The National Shawmut Bank of Boston, Massachusetts, 
Trustee; the plaintiff, Liberty Trust Company, Trustee, one 
Albert 0. Hagar, now deceased; a certain corporation, now 
known as City Central Corporation of America; and cer¬ 
tain other persons entered into a certain common enter¬ 
prise, having for its object and purpose the acquisition of 
the real estate in these proceedings described, with the 
design and agreement among said parties to tear down the 
existing structures thereon, and to erect in the place and 
stead thereof a single structure, to be constructed and used 
for stores and offices, and to be leased out to tenants as the 
sole means of paying any bonds, or interest thereon, or any 
profit on said enterprise. That to that end it was agreed 
among the said parties that the legal title to said real 
estate should be vested in trustees, that shares represent¬ 
ing interest in the enterprise and bonds to be secured upon 
the real estate should be issued and sold and the said Lib¬ 
erty Trust Company, The National Shawmut Bank of Bos¬ 
ton, Massachusetts, the City Central Corporation of 
America, Albert 0. Hagar, and their associates agreed, 
among themselves, upon a method of conducting said com¬ 
mon object and enterprise, which was carried into effect 
and expressed by several writings, but all co-related and 
constituting part and parcel of the one agreement, and con¬ 
sisting, as petitioner is informed and believes, of docu¬ 
ments, known as 44 Loan Agreements,” 44 Declaration of 
Trust”, 44 Indentures of Mortgage”, and two certain other 
agreements, whereby the said City Central Corpo- 
532 ration of America was given the general management 
of the enterprise, and the control of the business of 
leasing the building, as a whole or in parcels, and collection 
of rentals, the said Hagar being, at the time, and up to his 
death on May 11, 1928, either the President, or Manager, 
or both, of the said City Central Corporation of America. 
That said agreement for this common enterprise was en- 
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tered into, among said parties, and the said several parts 
thereof reduced to writing and executed before jany money 
was advanced on said alleged bonds and before | any one of 
said papers was recorded. That the said Declaration of 
Trust and indentures of Mortgage, though oil separate 
pieces of paper, were but part and parcel of said agree¬ 
ment, and were executed, acknowledged and Recorded at 
the same time, but none of the other parts of thej agreement. 
entered into by the parties were recorded. Thht the said 
Washington Central Trust, being the official name of the 
persons, who, for any time being, held the legal title of 
record to the real estate, acting through the lawful agencies 
of the several parties in interest in the execution of the 
said common enterprise, entered into the contract with this 
petitioner involved in the aforementioned law cause 
#74,959. That all persons and corporations claiming un¬ 
der any of the alleged bonds and indentures of mortgage 
had legal notice of the said enterprise; of the facts that the 
sole means of paying the bonds and interest thereon was 
from the rentals to be derived from .leasing said property 
and that authority to make such leases and the contract 
had with this petitioner respecting the same was (expressly 
recognized and conferred for the promotion of the common 
enterprise, and the liabilities created thereby ini favor of 
petitioner were superior to any rights under sitch bonds 
and mortgages. ! 

9. Petitioner further says that the mortgages Under the 
first and supplemental first mortgages and under the second 
and supplemental second mortgages, referred to in the 
pleadings in this cause, respectively demanded as; a condi¬ 
tion to making the loans thereby secured the additional se¬ 
curity of bonds to be, and which were in fact, executed by 
the trustees for the time being of said Washington 
533 Central Trust, as principal, and Hartford Accident 
& Indemnity Company, a corporation organized un¬ 
der the laws of the State of Connecticut, Maryland Casualty 
Company, a corporation organized under the laws of the 
State of Maryland, and The Metropolitan Casualty Insur¬ 
ance Company of New York, a corporation organized under 
the laws of the State of New York, as sureties; the 'nominal 
obligee in one of said bonds, which was in the suin of, to 
wit, Twelve Hundred Thousand Dollars ($l,200,00dj), being 


i 
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the aforesaid Shawmut Bank as Trustee under the afore¬ 
said First and Supplemental First Mortgages, and the 
nominal obligee in the second of said bonds, which was in 
the sum of, to wit, Three Hundred Thousand Dollars 
($300,000), being the plaintiff, Liberty Trust Company. 
Said bond^ were not the usual bonds of indemnity against 
any loss that the Obligees or parties secured by said mort¬ 
gages might or should sustain, but were obligations where¬ 
by the principal and sureties, among other obligations, 
bound themselves absolutely to construct, erect and equip, 
or to cause to be constructed, erected and equipped, the said 
Washington Building, according to all the terms, covenants, 
conditions and requirements of said Indentures of Mort¬ 
gage and the aforesaid Loan Agreements, and to pay, or 
cause to be paid fully and punctually the cost of such erec¬ 
tion and equipment and to reimburse and save harmless 
said Obligees from and on account of any and all claims, 
costs, suits, judgments, counsel fees, expenses and dam¬ 
ages of whatsoever nature and description that might be 
incurred and suffered by the Obligees on account of any 
claims or liens which might arise against the aforesaid 
Washington Building or the land upon which it was 
erected, and to make good any default upon the part of 
the principals of said bonds under any of the terms, cove¬ 
nants or conditions of the aforesaid mortgages and loan 
agreements up to and including the completion of said 
building and its equipment and the payment therefor, free 
from all liens, in the same time and in the same manner as 
said principals were obliged to do, as will more fully and at 
large appear from true copies of the said bonds hereto 
annexed marked Exhibits C and D, and made a part 
534 hereof. The said bonds were executed and delivered 
by the Trustees of the Washington Central Trust, 
parties as aforesaid to said joint enterprise, at great ex¬ 
pense for premiums paid to the sureties thereon out of the 
moneys belonging to said trust, and were given to the Obli¬ 
gees therein named to insure the consummation of the ob¬ 
jects and purposes of the aforesaid joint enterprise, to wit, 
the purchase of the land described in the Bill and the erec¬ 
tion thereon of the aforesaid Washington Building free 
from all liens or claims against the same; but notwithstand¬ 
ing said Obligees, the aforesaid plaintiff, Liberty Trust 
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Company, Trustee under the Second and Supplemental Sec¬ 
ond Mortgages, and the aforesaid Shawmut Bank, Trustee 
under the First and Supplemental First Mortgages, have 
for several months last past and have now the right to de¬ 
mand and receive from the principals and sureties upon 
the aforesaid bonds, the full or a substantial part of the 
penalties thereof, which may or should be applied in the 
reduction of the liens of their mortgages, and; notwithstand¬ 
ing that this petitioner as also persons asserting liens for 
labor and material which went into the construction and 
equipment of said Washington Building had no other se¬ 
curity than the property of the aforesaid joint enterprise, 
including said building, the said plaintiff and the said Shaw¬ 
mut Bank have not, nor has either of them, recovered upon 
said bonds or assigned the rights thereunder over to the Re¬ 
ceivers herein or recognized the propriety and necessity of 
turning over such bonds for the benefit of petitioner and 
others in interest herein. And this petitioner ^ays that this 
Honorable Court should at all events before i granting the 
equitable relief sought by the plaintiff in this suit or that 
sought by the cross-bill and counter-claim of jthe said The 
National Shawmut Bank as trustee, and before lending its 
aid in the enforcement of the liens of the parties purport¬ 
ing to be secured by the mortgages aforesaid, require said 
mortgagees to do equity in so far as this petitioner is con¬ 
cerned, by turning over to the Receivers herein for collec¬ 
tion, or otherwise fully accounting for, all riglkts under the 
aforesaid bonds, thereby reducing pro tanto tljie amount for 
which they may hold the said Washington Building as se¬ 
curity for their indebtedness. 

535 Wherefore, the premises considered, petitioner 
prays: j 

1. That such decree as may be finally entered; herein shall 

recognize, protect, and enforce this petitioner’s rights and 
interests in and to the subject matter concerned in this 
litigation. • j 

2. That all parties claiming under the alleged first mort¬ 
gage herein concerned be declared to be subordinated in 
any event to the rights claimed by this petitioner as here¬ 
inbefore set forth. 


39— 5108a 
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3. That the Court require, as a condition of awarding 
any relief in any contingency to those seeking the enforce¬ 
ment of the alleged first mortgage herein concerned, that 
all rights ip and to the bond hereinbefore referred to se¬ 
curing such alleged mortgage be turned over to the Receiv¬ 
ers herein, or otherwise fully accounted for, in reduction 
of the amounts purporting to be due on such alleged mort¬ 
gage. 

4. That all parties claiming under the alleged second 
mortgage herein concerned be declared to be subordinated 
in any event to the rights claimed by this petitioner as 
hereinbefore set forth. 

5. That the Court require, as a condition of awarding 
any relief in any contingency to those seeking the enforce¬ 
ment of the alleged second mortgage herein concerned, that 
all rights in and to the bond hereinbefore referred to se¬ 
curing such alleged mortgage be turned over to the Re¬ 
ceivers herein, or otherwise fully accounted for, in reduc¬ 
tion of the amounts purporting to be due on such alleged 
mortgage. 

6. And for such other, further and general relief as the 
nature of the case may require and to the Court may seem 
meet and just. 

WEAVER BROS., INC., 

By JOHN L. WEAVER, 

President . 

GEO. E. SULLIVAN, 

Attorney for Petitioner. 

District of Columbia, ss : 

I, John L. Weaver, being first duly sworn, depose and say 
that I am the President of Weaver Bors., Inc., the above 
named petitioner, that I have read the foregoing petition by 
me subscribed as such officer of said petitioner, and know 
the contents thereof, and that I verily believe the facts 
therein stated to be true. 

JOHN L. WEAVER. 

Subscribed and sworn to before me this 1st day of No¬ 
vember, 1928’. 

CARL G. ROSINSKI, 

[notarial seal.] Notary Public , D. C. 
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In the Supreme Court of the District ctf Columbia. 


Law. No. 74959. 

Weaver Bros., Inc., a Corporation, 


Plaintiff, 


National Shawmut Bank of Boston, a Corporation, and 
Robert H. Montgomery, Trustees for Washington Cen¬ 
tral Trust. 

Declaration . j 

The plaintiff, Weaver Bros., Inc., a corporation, sues the 
defendants, The National Shawmut Bank of Boston, a cor¬ 
poration, and Robert H. Montgomery, Trustees for Wash¬ 
ington Central Trust, for moneys payable lj)y said defend¬ 
ants to the plaintiff for work done and services rendered 
by the co-partnership of Weaver Bors., (consisting of John 
L. Weaver, Clarence Dodge, Earl M. Mackintosh and Mar¬ 
tin R. West) for said defendants at the latter’s request, 
which moneys so payable by said defendants have been 
duly assigned by said Weaver Bros., a co-partnership, to 
this plaintiff. And the plaintiff claims $35,127.50, with in¬ 
terest thereon from December 31, 1927, besides costs, ac¬ 
cording to the Particulars of Demand hereto annexed. 

GEO. E. SULLIVAN, 
Attorney for Plaintiff . 

Particulars of Demand. j 

National Shawmut Bank of Boston and Robert H. Mont¬ 
gomery, Trustees for Washington Central Trust, to 
Weaver Bros., Inc. (Assignee of Weaver Bros., a copart¬ 
nership). j 

Commissions as real estate broker and agent in the mat¬ 
ter of the following named leases: ! 

Remington Tvpewriter Co., portion of Washington 

Bldg., 2% on $275,000. j. .. $5,500.00 

Less credit by payment on account.|. .. 2,750.00 


Amount forward 


$2,750.00 

$2,750.00 
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537 Amount carried forward.. 

Parker-Bridget Co., portion of Washing¬ 
ton Bldg., 2% on $1,150,000. 

Travelers Insurance Co., Suite 935, Washington 

Bldg., 2% on $180,000. 

Madrillon Cafe, otherwise known as Spanish Vil¬ 
lage Restaurant, Peter Borras, manager, por¬ 
tion of Washington Bldg., 2% on $225,000... . 
International Mercantile Marine, portion of 

Washington Bldg., 2% on $37,500. 

Mauro & Lewis, Suite 1035, Washington Bldg., 

2i/ 2 % on $9,000 . 

Dr. P. D. Poston, Suite 1032, Washington Bldg., 

21 / 2 % on $4,000 .. 

Henry M. V’ard, Suite 1030, Washington Bldg., 
2 V 2 % on $8,100. 


$2,750.00 

23,000.00 

3,600.00 

4,500.00 

750.00 

225.00 

100.00 


202.50 


Total .$35,127.50 

together with interest thereon from December 31, 1927, be¬ 
sides costs of suit. 

GEO. E. SULLIVAN, 
Attorney for Plaintiff. 

538 Exhibit C. 

Know all men by these presents that Robert M. Burnett, 
Ralph A. Stewart and The National Shawmut Bank of 
Boston as they are Trustees of the Washington Central 
Trust under an Agre-ment and Declaration of Trust dated 
as June 1, 1925, a copy of which has been filed in the office 
of the Commissioner of Corporations for the Common¬ 
wealth of Massachusetts, as Principals, and Hartford Ac¬ 
cident & Indemnity Company, a Connecticut corporation, 
Maryland Casualty Company, a Maryland corporation, and 
The Metropolitan Casualty Insurance Company of New 
York, a New York corporation as Sureties, are held and 
stand firmly bound unto The National Shawmut Bank of 
Boston, a corporation duly organized and existing under the 
laws of the United States of America and having a usual 
place of business in the City of Boston in said Common¬ 
wealth, as it is Trustee under the Indenture of Mortgage 
hereinafter referred to, and its successors in said Trust, as 
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“Obligee”, in the full and just sum of one million two hun¬ 
dred thousand dollars ($1,200,000) in good and lawful 
money of the United States of America for i the payment 
whereof well and truly to the Obligee the Principals and 
Sureties bind themselves, their legal representatives, suc¬ 
cessors and assigns jointly and severally, firmly by these 
presents. 

I 

The condition of this Obligation is such that whereas, 
the Principals have executed and delivered toi the Obligee 
as Trustee an Indenture of Mortgage dated as June 1,1925, 
covering the following described real estate, namely: 

1. Lot lettered “B” in D. A. Gardner et al.’S subdivision 
of lots in Square numbered Two Hundred and twenty-three 
(223), as per plat recorded in the Office of the Surveyor for 
the District of Columbia in Liber W. F. at folijo 181; 

2. Lots lettered “E” and “F” in D. A. Gardner’s sub¬ 

division of lots in Square numbered TWo Hundred 
539 and Twenty-three (223), as per plat recorded in the 
Office of the Surveyor for the District of Columbia 
in Liber R. W. at folio 131; j 

3. Lots numbered Eight (8) and Nine (9)| in J. W. 

Nairn’s subdivision of lots in Square numbered. Two Hun¬ 
dred and Twenty-three (223), as per plat recorded in the 
Office of the Surveyor for the District of Columbia in Liber 
H. D. C. at folio 132: j 

4. Lots numbered Ten (10) and Eleven (11) in William 

S. Thompson’s subdivision of lots in Square i numbered 
Two Hundred and Twenty-three (223), as per plqt recorded 
in the Office of the Surveyor for the District of Columbia in 
Liber W. B. N. at folio 209: j 

5. Lot numbered (19) in Tyssowski Brothers’ subdivi¬ 

sion in Square numbered Two Hundred and Twenty-three 
(223), as per plat recorded in the Office of the Surveyor for 
the District of Columbia in Liber 25 at folio 164; and the 
building to be erected thereon, and have also executed and 
delivered to the Trustee a Supplemental Indenture of Mort¬ 
gage dated as April 1, 1926 covering the following addi¬ 
tional parcels of real estate, namely; ! 

i 

1. Lot lettered “A” in D. A. Gardner et al’s subdivision 
of lots in Square numbered Two Hundred and Twenty-three 
(223), as per plat recorded in the Office of the Surveyor for 
the District of Columbia in Liber W. F. at folio 181; 

j 

j 

i 

i 


i 

i 
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2. Lot numbered Eleven (11) in A. H. Shepherd’s sub¬ 
division in Square numbered Two Hundred and Twenty- 
three (223) as per plat recorded in the Office of the Sur¬ 
veyor of the District of Columbia in Liber W. B. M., page 
159; 

3. Lot lettered “F” in Gardner and Sioussa’s subdivi¬ 
sion of lots in Square numbered Two Hundred and Twenty- 
three (223), as plat recorded in the Office of the Surveyor 
of the District of Columbia in Liber W. F. at folio 181; 

4. Lot lettered “G” in D. A. Gardner’s subdivi- 
540 sion of lots in Square numbered Two Hundred and 
Twenty-three (223), as per plat recorded in the 
Office of the Surveyor for the District of Columbia in Liber 
R. W. at folio 131; 

and the building to be erected thereon, all as set forth in 
said Indenture of Mortgage and said Supplemental In¬ 
denture, and 

Whereas there have been or may be issued under said 
Indenture of Mortgage and Supplemental Indenture in 
accordance with their terms First Mortgage Six Per Cent. 
Sinking Fund Gold Bonds to the principal amount of three 
million three hundred thousand dollars ($3,300,000) said 
bonds to be dated as June 1, 1925 and to mature June 1, 
1940, and 

Whereas the Principals in and by said Indenture of 
Mortgage and by a Loan Agreement executed between the 
Principals, the Obligee and Coffin & Burr, Incorporated, a 
Massachusetts corporation (therein and hereinafter called 
the 1 ‘Lender”) dated as June 1, 1925, and by a Supple¬ 
mental Indenture and Supplemental Loan Agreement dated 
as> April 1, 1926, have agreed and covenanted to cause to 
be erected, constructed and equipped upon the said par¬ 
cels covered by said Indenture of Mortgage and said ad¬ 
ditional parcels an office and mercantile building consisting 
of the original building and the “addition” referred to in 
said Loan Agreement and in said Supplemental Loan 
Agreement in accordance with certain plans and specifica¬ 
tions in said Agreements referred to, reference to which 
Indenture of Mortgage and Loan Agreement and Supple¬ 
mental Indenture and Supplemental Loan Agreement is 
hereby made and which instruments and all singular the 
terms thereof are hereby made a part hereof by reference 
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thereto as fully to all intents and purposes as if set forth 
in the body hereof. | 

Now, therefore, if the Principals shall well an;d truly 

1. Make, construct, erect and equip or cause to be made, 
constructed, erected and equipped the said structure com¬ 
posed of the original building and the ‘ 4 addition’’ accord¬ 
ing to all of the terms, covenants, conditions and 

541 requirements of said Indenture of Mortgage and 
said Loan Agreement and said Supplemental In¬ 
denture and Supplemental Loan Agreement or any modifi¬ 
cation thereof, assented to in writing by the Ljender and 
the Sureties and the plans and specifications therein re¬ 
ferred to as amended from time to time in accordance 
therewith, and j 

2. Complete or cause to be completed the erebtion, con¬ 

struction and equipment of said structure composed of the 
original building and the “addition” within the time and 
in the manner provided in said Indenture of Mortgage and 
Loan Agreement and Supplemental Indenture of Mortgage 
and Supplemental Loan Agreement or any modification or 
extension thereof assented to in writing by the Lender and 
the Sureties, and ; 

3. Pay or cause to be paid fully and punctually the cost 
of such erection, construction and equipment of said struc¬ 
ture composed of the original building and the “addition” 
as the same shall become due and payable, and I 

4. Perform or cause to be performed until the completion 
of said structure composed of the original building and the 
“addition” and its equipment and payment in full, therefor, 
free from liens, all obligations of the Principals under said 
Indenture of Mortgage and said Loan Agreement and 
Supplemental Indenture of Mortgage and Supplemental 
Loan Agreement and 

5. Cause to be indemnified, reimbursed and saved harm¬ 
less the Obligee from and on account of any and all claims, 
costs, suits, judgments, counsel fees, expenses andjdamages 
of whatsoever nature and description that may be!incurred 
or suffered by the Obligee on account of any claims or liens 
which may now or hereafter arise or occur against said 
structure composed of the original building and the “ad¬ 
dition” or against said land; 

Or, if the Sureties shall j 

i 

i 

i 

i 
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6. Save, hold and keep said Obligee wholly free and 
harmless of and from any and all claims, costs, suits, judg¬ 
ments, counsel fees, expenses and damages of whatsoever 

nature or description which may be incurred, suf- 

542 fered or permitted by said Obligee because of any 
default whatsoever on the part of the Principals in 

the keeping, performing and discharging of any of the 
terms, covenants, or conditions hereinabove set forth on 
the part of the Principals to be kept, performed or dis¬ 
charged, or under the terms of said Indenture of Mort¬ 
gage or of said Loan Agreement or of said Supplemental 
Indenture of Mortgage or of said Supplemental Loan 
Agreement, prior to the completion of the erection, con¬ 
struction and equipment of said structure composed of the 
original building and the 44 addition’’ and payment therefor 
free from liens, and 

7. Make good any default on the part of the Principals 
under any of the terms, covenants or conditions herein¬ 
above set forth on the part of the Principals to be kept and 
performed, or under the terms of said Indenture of Mort¬ 
gage or of said Loan Agreement or of said Supplemental 
Indenture of Mortgage or of said Supplemental Loan 
Agreement, up to and including the completion of said 
structure composed of the original building and the 4 4 addi¬ 
tion’ ? and its equipment and payment therefor free from 
liens in the same time and in the same manner as said 
Principals are obliged so to do and perform, 

Then this obligation shall be null and void; otherwise it 
shall remain in full force and effect. 

This bond is executed, delivered and accepted upon the 
following terms and conditions and the express covenant 
of the Sureties that: 

1. The act of the Obligee or of the Lender in waiving any 
default on the part of the Principals of the covenants, 
agreements and conditions by said Principals to be kept 
and performed hereinabove stated or referred to, or the 
giving by the Obligee or the Lender of any extension of time 
for the performance of any of the covenants, agreements 
or conditions hereinabove stated or referred to, or any 
other forbearance on the part of either the Obligee 

543 or the Lender, or any alterations which may be made 
in the terms of said Loan agreement or of said 
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Supplemental Loan Agreement for the work jto be done 
under it, shall not in any way release the Principals and 
the Sureties or either or any of them, their leghl represen- 
tatives, successors and assigns from liability; hereunder, 
notice to the Sureties of any waiver, release, extension, for¬ 
bearance, alteration or default being hereby 'vVaived; 

2. The Sureties shall repay to the Obligee all sums paid 
by it, (including, without limiting the generality of the 
foregoing, sums deposited with it by the Lender and sums 
paid or repaid to the Lender for the erection, construction 
and equipment of said structure composed of the original 
building and the “addition”) to make good any default of 
the Principals under the Loan Agreement or thej Indenture 
of Mortgage or the Supplemental Loan Agreement or the 
Supplemental Indenture of Mortgage, forthwith as each 
payment is made, with interest thereon at the rate of six 
per cent. (6%) per annum from the time of each payment; 

3. The Sureties will at their own cost and expense defend 

any and all claims, suits, action, or causes of actibn brought 
to establish any mechanics’ or other liens included in the 
condition of this bond; j 

4. Lot lettered “G” in D. A. Gardner is subdivi- 
Supplemental Loan Agreement, the Obligee or the Lender 
shall proceed with the erection, construction and equipment 
of said structure composed of the original building and the 
“addition”; 

Then and in that event the Sureties agree to pay over 
to the Obligee from time to time as requested by it in writ¬ 
ing, and within five days of each such request, fijuch sums 
as shall be required (in addition to moneys actually paid 
over to or deposited with the Trustee by the Principals 
and moneys which but for the default of the Principals~the 
Lender would be under obligation to advance) 4 for 
544 the completion of the erection, construction and 
equipment of said structure composed of the original 
building and the “addition.” On each occasion the writ¬ 
ten request of the Trustee deposited in the mail postage 
prepaid and addressed to the Sureties at their hofne offices 
shall be conclusive evidence of the sum then required. 

Upon completion of the erection, construction ahd equip¬ 
ment of said structure composed of the original j building 
and the “addition” free from liens anv balance!of sums 
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paid by the Surety not required as above provided shall 
be repaid by the Trustee to the Sureties together with 
interest if any allowed thereon by the Trustee. 

5. The aggregate liability of the Sureties under this in¬ 
strument shall not exceed one million two hundred thousand 
dollars ($1,200,000.). 

In witness whereof the Principals and Sureties have 
caused this instrument to be executed as of the day and 
year first above written. 

ROBERT M. BURNETT, [seal.] 
RALPH A. STEWART, [seal.] 
As Trustees of the Washington Central 
Trust But Not Individually. 

HARTFORD ACCIDENT & INDEM¬ 
NITY CO., 

By HENRY H. WILDER, 

THE METROPOLITAN CASUALTY 
INSURANCE COMPANY OF NEW 
YORK, 

By PERCY G-. CLIFF, 
i Attorney-in-fact. 

By EDWARD QUAIN, 

Attorn ey-in-fact. 

MARYLAND CASUALTY COMPANY, 

By R. S. PROCTOR, 

C iwe-F resident. 

Attest: 

A. D. CORKERY, 

Asst. Secretary. 

545 Exhibit D. 

Know* all men by these presents that Robert M. Burnett, 
Ralph A. Stewrart and The National Shavunut Bank of Bos¬ 
ton as they are Trustees of the Washington Central Trust 
under an Agreement and Declaration of Trust dated as 
June 1, 1925, a copy of which has been filed in the office 
of the Commissioner of Corporations for the Common¬ 
wealth of Massachusetts, as Principals, and Hartford Acci¬ 
dent & Indemnity Company a Connecticut corporation, 
Maryland Casualty Company, a Maryland Corporation, 
and The Metropolitan Casualty Insurance Company of 
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New York, a New York corporation, as Sureties, are held 
and stand firmly bound unto Liberty Trust Company (of 
Boston) a corporation duly organized and existing under 
the laws of said Commonwealth and having a usual place 
of business in the Citv of Boston, in said Commonwealth, 
as it is Trustee under an Indenture of Mortgage, herein¬ 
after referred to, and its successors in said jTrust, as 
“Obligee,” in the full and just sum of Three; Hundred 
Thousand Dollars ($300,000) in good and lawful money 
of the United States of America for the payment whereof 
well and truly to the Obligee the Principals and Sureties 
bind themselves, their legal representatives, successors and 
assigns jointly and severally, firmly by these presents. 

Signed and sealed this first day of April 1926. j 

The condition of this obligation is such that | 

Whereas, the Principals have executed and delivered to 
the Obligee as Trustee an Indenture of Mortgage! dated as 
June 1, 1925, covering the following described real estate, 
namely: j 

1. Lot lettered “B” in D. A. Gardner et al’s subdivision 
of lots in Square numbered Two Hundred and Twenty-three 
(223), as per plat recorded in the office of the Surveyor for 
the District of Columbia in Liber W. F. at folio 181; 
546 2. Lots lettered “E” and “F” in D. A. Gardner’s 

subdivision of lots in Square numbered Tiwo Hun¬ 
dred and Twenty-three (223), as per plat recorded in the 
Office of the Surveyor for the District of Columbia! in Liber 

R. W. at folio 131; 

3. Lots numbered Eight (8) and Nine (9) in J. W| Nairn’s 

subdivision of lots in Square numbered Two Hundred and 
Twenty-three (223), as per plat recorded in the offipe of the 
Surveyor for the District of Columbia in Liber H.|D. C. at 
folio 132; j 

4. Lots numbered Ten (10) and Eleven (11) in iWilliam 

S. Thompson’s subdivision of lots in Square numbered 

Two Hundred and Twenty-three (223), as per plat re¬ 
corded in the Office of the Surveyor for the District of 
Columbia in Liber IV. B. M. at folio 209; I 

5. Lot numbered Nineteen (19) in Tyssowski Brothers’ 
subdivision in Square numbered Two Hundred and Twenty- 
three (223), as per plat recorded in the Office of the Sur¬ 
veyor for the District of Columbia in Liber 25 at fdlio 164; 
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and the building erected thereon, and have also executed 
and delivered to the Trustee a Supplemental Indenture of 
Mortgage dated as April 1, 1926, covering the following ad¬ 
ditional parcels of real estate, namely: 

1. Lot lettered “A” in D. A. Gardner et al.’s subdivision 
of lots in Square numbered Two Hundred and Twenty- 
three (223), as per plat recorded in the Office of the Sur¬ 
veyor for the District of Columbia in Liber W. F. at folio 
181; - 

2. Lot numbered Eleven (11) in A. R. Shepherd’s sub¬ 
division in Square numbered Two Hundred and Twenty- 
three (223), as per plat recorded in the Office of the Sur¬ 
veyor of the District of Columbia in Liber W. F. M., page 

159; 

547 3. Lot lettered “F” in Gardner and Sioussa’s sub¬ 

division of lots in Square numbered Two Hundred 
and Twenty-three (223), as per plat recorded in the Office 
of the Surveyor of the District of Columbia in Liber W. F. 
at folio 181; 

4. Lot lettered “L” in D. A. Gardner’s subdivision of 
lots in Square numbered Two Hundred and Twenty-three 
(223) as per plat recorded in the Office of the Surveyor for 
the District of Columbia in Liber R. W. at folio 131; 

and the building to be erected thereon, all as set forth in 
said Indenture of Mortgage and said Supplemental Inden¬ 
ture, and 

Whereas there have been or may be issued under said In¬ 
denture of Mortgage and Supplemental Indenture in ac¬ 
cordance with their terms Fifteen-Year Seven Per Cent 
Convertible Gold Bonds to the principal amount of Eight 
Hundred Thousand Dollars ($800,000) said bonds to be 
dated as June 1, 1925, and to mature June 1, 1940, and 

Whereas the Principals in and by said Indenture of 
Mortgage and by a Loan Agreement executed between the 
Principals, the Obligee and City Central Corporation, a 
Massachusetts Corporation (therein and hereinafter called 
the “Lender”) dated) as June 1, 1925, and by a Supple¬ 
mental Indenture and Supplemental Loan Agreement dated 
as April 1, 1926, have agreed and covenanted to cause to 
be erected, constructed and equipped upon the said par¬ 
cels covered by said Indenture of Mortgage and said ad- 
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ditional parcels an office and mercantile building consist¬ 
ing of the original building and the “addition” referred 
to in said Loan Agreement and in said Supplemental Loan 
Agreement in accordance with certain plans and specifica¬ 
tions in said Agreements referred to, reference to which 
Indenture of Mortgage and Loan Agreement and Supple¬ 
mental Indenture and Supplemental Loan Agreement is 
hereby made and which instruments and all ajnd singular 
the terms thereof are hereby made a part herejof by refer¬ 
ence thereto as fully to all intents and purposes as if set 
forth in the body hereof. j 

548 Now, therefore, if the Principals shall well and 
truly I • 

1. Make, construct, erect and equip or cause to be 
made, constructed, erected and equipped the said structure 
composed of the original building and the “addition” ac¬ 
cording to all of the terms, covenants, conditions, and re¬ 
quirements of said Indenture of Mortgage and said Loan 
Agreement and said Supplemental Indenture apnd Supple¬ 
mental Loan Agreement or any modification thereof, as¬ 
sented to in writing by the Lender and the Sureties, and the 
plans and specifications therein referred to as amended 
from time to time in accordance therewith, and 

2. Complete or cause to be completed the erection, con¬ 

struction and equipment of said structure composed of the 
original building and the “addition” within the time and 
in the manner provided in said Indenture of Mortgage and 
Loan Agreement and Supplemental Indenture of; Mortgage 
and Supplemental Loan Agreement or any modification or 
extension thereof assented to in writing by the Lender and 
the Sureties, and i 

3. Pay or cause to be paid fully and punctually the cost’ 
of such erection, construction and equipment of said struc¬ 
ture composed of the original building and the “addition” 
as the same shall become due and payable, and 

4. Perform or cause to be performed until the completion 
of said structure composed of the original building and said 
“addition” and its equipment and payment in fulf therefor, 
free from liens, excepting such Indenture of Mortgage and 
a certain other Indenture of Mortgage dated June 1, 1925, 
given by the said Principals to the National Shawfnut Bank 
of Boston, securing the issue of certain First Mortgage 



622 


JAMES STEWART & COMPANY ET AL. VS. 


Bonds therein described, all obligations of the Principals 
under such Indentures of Mortgage and said Loan Agree¬ 
ment, and Supplements of said Indentures and Supplement 
of Loan Agreement, and 

5. Cause to be indemnified, reimbursed and saved harm¬ 
less the Obligee from and on account of any and all claims, 
costs, suits, judgments, counsel fees, expenses and dam¬ 
ages of whatsoever nature and description that may 

549 be incurred or suffered by the Obligee on account of 
any claims or liens which may now or hereafter arise 
or occur against said structure composed of the original 
building and the “addition’’ or against said land; 

Or, if the Sureties shall 

6. Save, hold and keep said Obligee wholly free and harm¬ 
less of and from any and all claims, costs, suits, judgments, 
counsel fees, expenses and damages of whatsoever nature 
or decription which may be incurred, suffered or permitted 
by said Obligee because of any default whatsoever on the 
part of the Principals in the keeping, performing and dis¬ 
charging of any of the terms, covenants or conditions here¬ 
inabove set forth on the part of the Principals to be kapt, 
performed or discharged, or under the terms of said Inden¬ 
ture of Mortgage or of said Loan Agreement or of said Sup¬ 
plemental Indenture of Mortgage or of said Supplemental 
Loan Agreement, prior to the completion of the erection, 
construction and equipment of said structure composed of 
the original building and “addition,” and payment there¬ 
for free from any liens, excepting the aforesaid Indentures 
of First Mortgage and Second Mortgage and supplements 
thereto, and 

7. Make good any default on the part of the Principals 
under anv of the terms, covenants or conditions hereinabove 
set forth on the part of the Principals to be kept and per¬ 
formed, or under the terms of said Indenture of Mortgage 
or of said Loan Agreement or of said Supplemental Inden¬ 
ture of Mortgage or of said Supplemental Loan Agreement, 
up to and including the completion of said structure com¬ 
posed of the original building and “addition” and its equip¬ 
ment and payment therefor free from liens in the same 
time and in the same manner as said Principals are obliged 
so to do and perform, 

Then this obligation shall be null and /oid: otherwise it 
shall remain in full force and effect. 
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This Bond is executed, delivered and accepted upon the 
following terms and conditions and the express cov- 

550 enant of the Sureties that: 

1. The act of the Obligee or of the Lender in waiv¬ 
ing any default on the part of the Principals of the cove¬ 
nants, agreements and conditions by said Principals to be 
kept and performed hereinabove stated or referred to* or 
the giving by the Obligee or the Lender of any extension of 
time for the performance of any of the covenants, agree¬ 
ments or conditions hereinabove stated or referred to, or 
any other forbearance on the part of either the Obligee or 
the Lender, or any alterations which may be I made in the 
terms of said Loan Agreement or of said Supplemental 
Loan Agreement for the work to be done undet it, shall not 
in any way release the Principals and the Sureties or either 
of any of them, their legal representatives, successors, and 
assigns from liability hereunder, notice to the ( Sureties of 
any waiver, release, extension, forbearance, alteration or 
default being hereby waived; j 

2. The Sureties shall repay to the Obligee all sums paid 
by it, (including, without limiting the generality of the 
foregoing, sums deposited with it by the Lender and sums 
paid or repaid to the Lender for the erection, construction 
and equipment of said structure composed of the original 
building and “addition”) to make good any default of the 
Principals under the Loan Agreement or the Indenture of 
Mortgage or the Supplemental Loan Agreement or the 
Supplemental Indenture of Mortgage, forthwith as each 
payment is made, with interest thereon at the Irate of six 
per cent (6%) per annum from the time of each payment; 

3. The Sureties will at their own cost and expense de¬ 
fend any and all claims, suits, actions, or causes of action 
brought to establish any mechanics’ or other liens included 
in the condition of this bond; 

7 i 

4'. If, pursuant to the terms of the Loan Agreement or 
Supplemental Loan Agreement, the Obligee or the Lender 
shall proceed with the erection, construction and equipment 
of said structure composed of the original building and 
the “addition”; j 

551 Then and in that event the Sureties agree to pay 
o'ver to the Obligee from time to time as requested by 

it in writing, and within five days of each such request, such 

i 

I 

i 

i 

j 

i 
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sums as shall be required (in addition to moneys actually 
paid over to or deposited with the Trustee by the Principals 
and moneys which but for the default of the Principals the 
Lender would be under obligation to advance) for the 
completion of the erection, construction and equipment of 
said structure composed of the original building and the 
44 addition.’’ On each occasion the written request of the 
Trustee deposited in the mail postage prepaid and address- 
to the Sureties at their home offices shall be conclusive evi¬ 
dence of the sum then required. 

Upon the completion of the erection, construction and 
equipment of said structure composed of the original build¬ 
ing and the 44 addition’’ free from liens any balance of sums 
paid by the Sureties not required as above provided shall be 
repaid by the Trustee to the Sureties together with interest 
if any allowed thereon by the Trustee. 

5. The aggregate liability of the Sureties under this in¬ 
strument shall not exceed Three Hundred Thousand Dol¬ 
lars ($300,000). 

In witness whereof the Principals and Sureties have 
caused this instrument to be executed as of the day and 
year first above written. 

(S.) ROBERT M. BURNETT, 

RALPH A. STEWART, 

As Trustees of the Washington Central Trust, 

hut Not Individually. 
HARTFORD ACCIDENT & INDEM¬ 
NITY COMPANY, 

By HENRY H. WILDER, 

THE METROPOLITAN CASUALTY 
INSURANCE COMPANY OF 
NEW YORK, 

By PERCY G. CLIFF, 

Atty.-in-Fact. 

By EDWARD QUAIN, 

Atty.-in-Fact. 


MARYLAND CASUALTY COMPANY, 
By R. F. PROCTOR, 

Vice-Pres. 


Attest: 

A. D. GOCKEY, 
Asst. Sec. 
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552 Filed Nov. 2, 1928. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. j 

i 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 


i 

The National Shawmut Bank of Boston, a j Corporation, 

et al., Defendants. j 

Decree Pro Confesso. ! 

I 

i 

It appearing that a copy of the answer (including a cross¬ 
bill or counterclaim) of The National Shawmut Bank of 
Boston, Trustee under indenture of mortgage dated as of 
June 1, 1925, and a supplement thereto dated April 1, 1926, 
filed June 11, 1928, was served on June 13, 1928, upon the 
attorneys of record of the defendants, City Central Corpo¬ 
ration of America and Robert M. Burnett, and that none of 
said defendants have filed any reply to said pross-bill or 
counterclaim, it is this 2nd day of November, 1928, 
Ordered, That the allegations of the cross-bill or counter¬ 
claim contained in said answer be and the same hre taken as 
confessed by said defendants. I 

PEYTON GORDON, 

| Justice. 

553 Filed Nov. 12, 1928. Frank E. Cunningham, Clerk. 

i 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 48144. j 

i 

i 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 


The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. j 

Answer of Defendant, Elmer H. Catlin Company, Inc., 

Now, Catlin’s, Inc. I 

Comes now the defendant, Elmer H. Catlin Company, 
Inc., one of the defendants in the above entitled pause, and 

40—5108a j 
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for answer to the Bill of Complaint filed herein, respect¬ 
fully represents to this Honorable Court as follows: 

1. It admits the allegations contained in Paragraph One. 

2. It admits the allegations contained in Paragraph Two. 

Further answering said paragraph, your defendant says 

that the name of the corporation known formerly as Elmer 
H. Catlin Company, Inc., has been changed to that of 

554 Catlin’s, Inc., the change of name having been made 
in accordance with the laws of the District of Colum¬ 
bia made and provided. 

3. The defendant admits the execution of an agreement 
and declaration of trust as in said paragraph alleged, but 
denies that these instruments conferred upon the said 
trustees full power and authority to borrow money and to 
issue and sell the obligations oi‘ the Washington Central 
Trust Company and to mortgage all or a part of the trust 
property, but says that the power and authority of said 
trustees was limited by the terms of the agreement and 
declaration referred to in this paragraph. Your plaintiff is 
advised that the construction and interpretation of said in¬ 
struments is a matter of law and that it need not answer 
the same. It admits of the execution of the indenture of 
mortgage or deed of trust as alleged in said paragraph and 
says further that any purchaser of bonds was chargeable 
with knowledge of and took subject to the powers conferred 
upon the trustees under the terms of the instruments re¬ 
ferred to in said paragraph Three. Your defendant is in¬ 
formed and believes and therefore avers that the said trus¬ 
tees were authorized to issue bonds and secure the same bv 

♦ 

mortgage only to the extent of money borrowed by said 
trustees and that they had no authority to issue bonds with¬ 
out receiving full face value thereof in return therefor. It 
is informed and believes and therefore avers that all of said 
bonds were issued for less than the face value thereof. 

4. The defendant is informed and therefore avers that 
the trustees can only act with the authority given them by 
virtue of the said agreement and declaration of trust and 
that the question of what power the trustees had under said 

declaration of trust and whether they acted in ac- 

555 cordance with that power is a matter of law and your 
defendant is advised that it need not answer the 

allegation in regard thereto. Your defendant is advised 
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and therefore avers that the said trustees had! no authority 
to issue bonds for less than par. 

5. The defendant admits that a supplemental indenture 
of mortgage or deed of trust was executed as alleged in said 
Bill of Complaint and believes that the description of the 
property conveyed is substantially correct. Your defend¬ 
ant is advised and believes and therefore avers that the 
question as to the authority to execute said Supplemental 
mortgage or deed of trust is a matter of law and your de¬ 
fendant is not required to answer the allegations in regard 
thereto. 

i 

6. Your defendant is advised and believes and therefore 
avers that the allegations contained in said Paragraph are 
conclusions of law and it is not required to answer the same. 

7. Your defendant admits that the said trustees issued or 
caused to be issued bonds of the face value of I Seven Hun¬ 
dred and Ninety-Seven Thousand, Five Hundred ($797,- 
500.00) Dollars, but having no personal knowledge thereof, 
can neither aver nor deny the date of issuance and, if the 
same becomes material, demands strict proof thereof. 
Upon information and belief, your defendant! avers that 
under the terms of the second mortgage, the trustees were 
empowered to issue bonds in excess of the aggregate amount 
of Six Hundred Thousand ($600,000.00) Dollars, only upon 
certain conditions precedent, among which were: (a) that 

no default should have occurred to the knowledge of 
556 the said Trustees as set forth in Article 7 of said 
Mortgage; (b) that the said Trustees should have 
done all things requisite under the Indenture of First Mort¬ 
gage recited in said Bill of Complaint to authorize the issue 
thereunder of additional bonds under said First Mortgage,- 
and that for each One Thousand ($1,000.00) Dollars of addi¬ 
tional bonds to be issued under said Second Mortgage, Four 
Thousand ($4,000.00) Dollars of additional bonds under 
said First Mortgage should be delivered; (c) the execution 
and delivery of a Supplemental Mortgage as mentioned in 
Paragraph Five (5) of the Bill of Complaint; (d|) the tiling 
with the plaintiff of the opinion of counsel or of a title in¬ 
surance company that said Second Mortgage then consti¬ 
tuted a valid lien upon the property described in ;the Bill of 
Complaint, subject only to certain leases, agreements, ease¬ 
ments, and restrictions, if any, as should not be I objection¬ 
able to Coffin & Burr, Inc., and to liens for taxes and assess- 
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ments not yet payable; (e) the delivery to said plaintiff of 
a bond in the penal sum of Three Hundred Thousand ($300,- 
000.00) Dollars conditioned for the completion of the entire 
structure now constituting the Washington Building as re¬ 
ferred to in a certain Loan Agreement in said Second Mort¬ 
gage mentioned. 

Having no information thereon, your defendant cannot 
state whether or not all the conditions precedent were com¬ 
plied with, but demands strict proof thereof and says that 
such proof must necessarily be offered by plaintiff, as it is 
peculiarly within plaintiff’s knowledge, before the defend¬ 
ant has any standing in Court. The Bill of Complaint 
makes no allegation in regard to performance of said con¬ 
dition. Your defendant prays full benefit of this defense 
as if motion to dismiss to the Bill had been filed on that par¬ 
ticular ground. 

Your defendant believes that the averments in 
557 respect to the default of the Washington Central 
Trust Company are true. As to the remaining al¬ 
legation of facts in said Paragraph contained, having no 
personal knowledge thereof, your plaintiff can neither affirm 
nor deny the same, but inasmuch as they may become ma¬ 
terial because cf the issues involved herein, it demands 
strict proof thereof. As to the conclusions of law con¬ 
tained in said Paragraph, your defendant is advised that 
it is not required to answer the same. 

8. Your defendant admits the allegations as to the notice 
of lien, but says that the notice of lien of this defendant was 
filed January 5,1928, instead of January 8, 1928, as alleged, 
that the notice of lien of Coolidge-Shepley, et al., was filed 
against Robert M. Burnett and the heirs of Albert O. Hagar 
and against Albert O. Hagar and William W\ Wadden, as 
well as the persons named in said paragraph; and the notice 
of lien of Lawton G. Herriman, January 30, 1928, and not 
January 3, 1928, as alleged. 

The defendant is advised that the allegations as to the 
effect of said liens and as to the priority of the second mort¬ 
gage and deed of trust and supplement thereto over said 
liens are conclusions of law and that it need not answer the 
same. Further answering said Paragraph, your defend¬ 
ant says that it has a valid lien upon said real estate, by 
virtue of work done and materials furnished and the notice 
of lien filed and it believes and therefore avers that it is 
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entitled to priority over the bonds issued under both the 
first and second mortgage against said real estate. 

Furthering answering said Paragraph, your de- 

558 fendant says that when the said Washington Build¬ 

ing was nearing completion on the 21st| day of Sep¬ 
tember, 1927, an allowance having been made in the contract 
of the Washington Central Trust Company with the de¬ 
fendant, James Stewart & Company, Inc., for! the installa¬ 
tion of lighting fixtures, your defendant entered into an 
agreement with the Washington Central Trust Company, 
the owners of said building, to deliver, furnish and install 
not less than eight hundred and fifty (850) lighting fixtures 
in the stores and offices of said building according to the 
specifications contained in said contract. Inj accordance 
with the said contract, your defendant installed certain 
fixtures through the building under the direction of the 
plaintiff; the type of fixtures were duly approved by the 
architect before installation and there became due and pay¬ 
able bv virtue of the installation of such fixtures to the de- 
fendant the sum of Five Thousand and Seventy Dollars and 
Twenty-Eight Cents ($5,070.28) with interest from Novem¬ 
ber 30,1927; in order to complete the contract your defend¬ 
ant purchased a considerable number of fixtures,! all of these 
fixtures being specially designed and executed and impos¬ 
sible to use in other buildings. Your defendant has a con¬ 
siderable number of such fixtures now on hand being un¬ 
willing to install any more of said fixtures after the financial 
difficulty of the building became apparent and there is now 
due and owing to vour defendant for the fixtures last men- 
tioned the sum of Nineteen Hundred and Twenty-Three 
Dollars ($1,923.00). A copy of the contract is jfiled here¬ 
with as defendant’s exhibit No. 1. j 

That the work done was an integral part of the build¬ 
ing and necessary for its proper completion and the in¬ 
stallation of these fixtures had been contemplated by the 
terms of the contract executed between James Stew- 

559 art & Company, Inc., one of the defendants, and the 
trustees of the Washington Central Trust Company 

under the declaration of trust, dated June 1, 1925, and re¬ 
corded July 17, 1925, and the National Shawmut Bank. 
This said contract made a n special allowance fdr the in¬ 
stallation of lighting fixtures, and the fixtures iwere ap¬ 
proved by the architects of said building, Coolidge, Shep- 
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ley, Bullfinch and Abbott, all of whom are parties defend¬ 
ant to this suit. 

Further your defendant is informed and therefore avers 
that the said Indenture of second mortgage provides that 
the mortgagor thereunder should not permit alterations or 
additions to the mortgaged property during the continuance 
of any default without the written consent of the plaintiff 
and that despite such provision some of the work for which 
notes or mechanics liens were filed by some of the defend¬ 
ants herein other than this defendant, was performed after 
default had occurred with respect to interest due and with¬ 
out the consent of the plaintiff. 

9. Your defendant is advised by counsel that the allega¬ 
tions contained therein are conclusions of law and that it is 
not required to answer the same. 

Wherefore, the premises considered, your defendant 
prays that a decree may be entered herein declaring this 
defendant entitled to a lien both at law and in Equity upon 
the said Washington Building and upon all other property 
or assets created or .existing by virtue of the agreements 
filed as exhibits by the several parties in this suit, for the 
amount of the indebtedness due to the defendant as herein¬ 
before stated and further declaring that such lien take pre¬ 
cedence over any or other liens of any of the other parties 
to this suit asserting liens upon said building prop- 
560 erty and assets by way of mortgage, agreement or 
otherwise however arising. 

Second. That the said lien in favor of this defendant be 
enforced in such manner as to the Court may seem just and 
proper. 

CATLIN’S, INC. 

By RAYMOND A. CATLIN, 

Its Treasurer . 

M. M. DOYLE, 

F. A. THUEE, 

Attorneys for the Defendant. 

District of Columbia, ss: 

Raymond A. Catlin, first being duly sworn, deposes and 
says that he is the Treasurer of Catlin’s, Inc., and that he 
has read the foregoing answer, and knows the contents 
thereof; that the allegations therein contained as of his per- 
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sonal knowledge are true, and those stated upon informa¬ 
tion and belief, he believes to be true. 

RAYMOND A. CATLIN. 

Subscribed and sworn to before me this 12 day of No¬ 
vember, A. D. 1928. i 

A. C. MACHLER, 
Notary Public, D. C. 
My commission expires July 20, 1930. 
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Defendant's Exhibit No. 1. 


This agreement entered into on the 21st dhy of Septem- 
her, 1927: ! 

Witnesseth, The Washington Central Trus'^ Company, a 
corporation duly organized under the laws of the state of 
Massachusetts, the owner of the Washington Building at 
New York Avenue, Fifteenth & G Streets, Northwest, here¬ 
inafter called the owner and Elmer H. Catlin Company, a 
body corporate doing business in the District! of Columbia, 
hereinafter called the Catlin Company, contract as fol¬ 
lows :— j 

In accordance with the terms hereinafter; set out, the 
Catlin Company agrees to deliver, furnish and install and 
the owner agrees to receive and purchase not Jess than 850 
lighting fixtures as follows: - j 

Stores—The Catlin Company is to furnish and install in 
the stores of said building—16" MacBeth-Eyans, Monax 
units—plain—or chain hangers, statuary brbnze or bank 
finish for 300-watt lamps, at the price of $6.0t) per fixture, 
installed, as may be directed. 

Offices—14" MacBeth-Evans units #5130,: J-60 Deco¬ 
rated on #103 ceding banks, statuary on bank bronze 
finish with tassel for 150-watt lamps, at the price of $5.05 
per fixture, installed, as may be directed. 

It is further covenanted and agreed, that the owner shall 
pay within sixty days from the date of this jcontract for 
all of the said store and office fixtures delivered and fur¬ 
nished in accordance with the rates heretofore; set out. In 
the event that at the end of sixty days any of the said office 
fixtures are not installed there shall be a deduction of 
twenty-five cents from the charge heretofore j set out for 
each fixture and the Catlin Company agrees to install at 

i 
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any time within six months of the date of this contract as 
may be requested by the owner, any or all of these unin¬ 
stalled fixtures and there shall be paid to the said Catlin 
Company by the owner, fifty cents for each fixture installed. 

It is further covenanted and agreed, that said 
562 Catlin Company shall deliver, furnish and install 
and the owner shall received and purchase the fol¬ 
lowing described fixtures: 

Corridors.—About 70, 12" MacBeth-Evans Monax units 
#5123-A Plain, on statuary or bank bronze finished ceil¬ 
ing bands at $3.52 per fixture, installed. 

Toilets.—About 40, 12" MacBeth-Evans Monax plain 
units #5123-A, on white enameled ceiling bands for 100- 
watt lamps, $2.30 per fixture, installed. 

Stairs.—About 20, 9" MacBeth-Evans Monax units 
#5122, plain o;^ bronze finished bands, for 60-watt, lamps, 
$1.48 per fixture, installed. 

Meters, Closets, etc.—Drop cords and wire guards 
Brushed Brass finish, key sockets, for 25-watt lamps, at 
$1.25 each, installed. 

Exits.—Receptacles for 25-watt lamps $2.00 each, in¬ 
stalled. 

Miscellaneous.—Capping electric outlets at $.50 each, 
Pull chains, ceiling type at $.25 each; Pull chains, Chain 
fixture type at $.50 each, installed. 

The owner agrees to pay the said Catlin Company for 
the fixtures above set out at the prices indicated within 
ninety (90) days of the date of the contract. 

It is further covenanted and agreed, that the prices here¬ 
tofore set out shall not include lamps, and that Catlin Com¬ 
pany shall install as requested for a period of six (6) 
months beyond said ninety (90) days, the said fixtures al 
the installation price as agreed on herein. 

The said Catlin Company agrees to complete the instal¬ 
lation of all the said office fixtures desired by the owner 
within ninety (90) days of the date of this contract. 

With regard to the deferred installations heretofore re¬ 
ferred to, the owner agrees to pay the said Catlin Company 
on the first day of each month during the life of this con¬ 
tract for all installations made after the ninety (90) days 
period, the said payment on the first of each month to cover 
all installations made by Catlin Company during the month 
immediately preceding said payment. 
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In witness whereof the parties hereto have by the 
563 proper officers hereunto signed the name of the re¬ 
spective corporations and affixed the seal of the re¬ 
spective corporations. 


THE WASHINGTON CENTRAL TRUST 
CO., 

By R. A. NORDBLL T M, Agt. ! [seal.] 
THE ELMER H. CATLIN COMPANY, 

By THE ELMER H. CATLIN CO., ! [seal.] 
By ELMER H. CATLIN, Pres . I 


i 

Witness: 

ELMER H. CATLIN, Jr. j 


564 Filed Jan. 4, 1929. Frank E. Cunningham, Clerk. 


In the Supreme Court of the District of Columbia. 

I 

Equity. No. 48144. j 

I 

Liberty Trust Company, a Corporation, Plaintiff, 

vs. 

The National Shawmut Bank of Boston, 
et al., Defendants. j 

1 

Order Overriding Motions to Dismiss. 

Upon consideration of the motions of the Hartford Acci¬ 
dent and Indemnity Company, Maryland Casualty Com¬ 
pany, and The Metropolitan Casualty and Insurance Com¬ 
pany of New York, to dismiss the counter-clapn incorpo¬ 
rated in the answer of James Stewart & Company, Inc. to 
the original bill herein filed, it is, this 4th day of January, 
A. D. 1929, j 

Ordered that the said motions be, and the! same are 
hereby denied. 

PEYTON GORDON, 

Justice. 

565 Filed Jan. 22, 1929. Frank E. Cunningham, Clerk. 
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In the Supreme Court of the District of Columbia. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. 

The National Shawmut Bank of Boston, a Corporation, 
et al., Trustees, et al., Defendants. 

Joint and Several Answer of, 16, The Hartford Accident 
and Indemnity Company, a Corporation, 17 , Maryland 
Casualty Company, a Corporation, and, 18 , The Metro¬ 
politan Casualty and Insurance .Company of New York, 
a Corporation, to the Answer and Counterclaim of, 6, 
James Stewart do Co., Inc. 

These defendants, for themselves and each of them, 
hereby reserving to themselves all manner of benefit by 
way of exception or otherwise to the many inaccuracies 
and insufficiencies in said answer and counterclaim, and ex¬ 
pressly denying the jurisdiction of the Court in these pro¬ 
ceedings, so far as they and each of them are concerned, 
for answer thereto, or to so much thereof as they are ad¬ 
vised it is material for them to make an answer unto, an¬ 
swering say: 

1-9. Answering said answer and counterclaim, they say 
that paragraph-1 to 9 of said answer and counterclaim con¬ 
stitute the answer of said James Stewart & Co., Inc., to 
the original bill filed in this case by the Liberty Trust Com¬ 
pany, plaintiff herein, to which bill they are not parties; 
that they have never been furnished with a copy of said 
bill and no subpoena or other process to answer said bill 
has ever been served upon them; that they are advised by 
counsel it is not necessary for them to make answer to the 
matters and things contained in said paragraphs 1 to 9, 
inclusive, of said answer and counterclaim, but that if any 
of the averments contained in said paragraph affect their 
rights adversely, they deny each and every of said aver¬ 
ments and demand strict proof thereof. 

566 10. On information and belief they deny the aver¬ 

ments of paragraph 10, sub-paragraph (a) thereof, 
in so far as the same relate to a so-called joint enterprise 
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on the part of the persons and corporations therein re¬ 
ferred to. In so far as the averments of said paragraph 
relate to the contents and the execution and delivery of 
the several paper writings therein referred to in sub-para¬ 
graph (a), they say that such paper writings are the best 
evidence of their contents and, therefore, they can neither 
admit nor deny the statements contained in said answer 
and counterclaim with reference thereto, and if the same 
be material, they demand strict proof thereof. 

' Answering sub-paragraph (b) of paragraph 10, of said 
answer and counterclaim, they admit that a contract was 
entered into for the erection of the building to be known 
as the Washington Building, but upon information and be¬ 
lief, they deny that said contract was entered into on be¬ 
half of the so-called joint enterprise as therein alleged. 
They believe that exhibits Stewart No. 6, Stewart No. 7, 
Stewart No. 8, and Stewart No. 9, are correct! copies of the 
papers and documents therein referred to, bijt for greater 
certainty, they refer to the originals thereof, and if the 
same be material, they demand strict proof thereof. 

Answering sub-paragraph (c) of paragraph 10, of said 
answer and counterclaim, these defendants adpiit that said 
building was completed prior to December 29, 1927, but 
they are without knowledge as to the other j matters and 
things set forth in said sub-paragraph (c), and if the same 
be material, they demand strict proof thereof] 

Answering sub-paragraph (d) of paragraph 10, of said 
answer and counterclaim, these defendant- say that in so 
far as said answer undertakes to give the contents of the 
document referred to therein, the original of such docu¬ 
ment is the best evidence thereof, and if the same be ma¬ 
terial, they demand strict proof thereof. 

567 Further answering said paragraph, these defend¬ 
ants say they are without knowledge a£ to the bal¬ 
ance due said James Stewart & Company, Incorporated, 
under its contract for the erection of said building, but they 
deny that the balance claimed by them is djie for work 
done and materials furnished in accordance w^th the plans 
and specifications for the erection of said bpilding, and 
that a large part or portion of the amount sq claimed to 
be due by them, the exact amount of which jis unknown 
to these defendants at this time, is for work dpne and ma- 


i 



636 


JAMES STEWART & COMPANY ET AL. YS. 


terials furnished by the said James Stewart & Company, 
Incorporated, outside of and not called for in the said 
plans and specifications for the erection of said building. 

Answering sub-paragraph (e) of paragraph 10 of said 
answer and counterclaim, these defendants say they be¬ 
lieve the statements therein set forth are correctly set 
forth, but for greater certainty they refer to the original 
of said alleged First Loan Agreement for the terms and 
provisions thereof. 

Answering sub-paragraph (f) of paragraph 10 of said 
answer and counterclaim, these defendants say they are 
without knowledge as to the matters and things therein set 
forth and can neither admit nor deny the same; and if ma¬ 
terial, they demand strict proof thereof. 

Answering sub-paragraph (g) of paragraph 10 of said 
answer and counterclaim, these defendants say they are ad¬ 
vised by counsel that the statements therein contained are 
mere conclusions of law which they are not called upon 
to make answer unto. 

11. Answering paragraph 11 of said answer and coun¬ 
terclaim, these defendants say they have no knowledge re¬ 
specting the matters and things therein set forth and can, 
therefore, neither admit nor deny the same; and if the 
same be material, they call for strict proof thereof. 
568 12. Answering paragraph 12 of said answer and 

counterclaim, these defendants admit that thev be- 
came sureties on the two bonds therein referred to. They 
are advised by counsel that the nature and character of 
such bonds can be determined as a matter of law by an in¬ 
spection thereof, and, therefore, it is not necessary for 
them to make further answer to the statements contained in 
said paragraph as to their nature and character. Further 
answering said paragraph, these defendants say they have 
no knowledge respecting the joint enterprise referred to 
therein and they deny that said bonds were given to the 
obligees therein named to insure the consummation of the 
objects and purposes of said so-called joint enterprise. 
They deny they have been paid the full amount of the 
premiums due on said bonds and they deny that the obligees 
in said bonds have for several months last past, have now, 
or ever will have, the right to demand and receive from 
these defendants the full or a substantial part of the penal- 
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ties of said bonds. Further answering sa}d paragraph, 
they say that since the tiling of said answer, and counter¬ 
claim herein, the said National Shawmut Bank of Boston 
has instituted suit against them upon said bond for One 
Million Two Hundred Thousand Dollars ($1,200,000) in the 
City of Philadelphia and State of Pennsylvania. Further 
answering said paragraph, they say that tlib question of 
liability, if any, on their part as sureties upon said bonds, 
is a question which they are entitled to have determined 
upon an issue or issues between them and the respective 
obligees in said bonds; that respecting suell question of 
liability, they are entitled to a trial by juryj which right) 
of trial by jury they cannot be deprived of in these proceed¬ 
ings; that this Court is without jurisdiction j to hear and 
determine their liability as sureties upon said: bonds on an 
issue between them and said James Stewart ;& Company, 
Incorporated, and they deny that such course pf procedure 
is necessary in order that full and complete justice 
569 may be done between and among the seyeral parties 
to this suit <5r that it will avoid circuityi of action or 
multiplicity of suits. To the contrary thereof they aver 
that such course of procedure would cause them great and 
irreparable injury and unnecessarily add to litigation and 
the expense thereof, for any attempted determination of 
their liability as sureties upon said bonds on an issue be¬ 
tween them and said James Stewart and Company, Incor¬ 
porated, would in no wise be binding upon the obligees in 
said bonds and could not be pleaded in bar to! any action 
brought by said obligees upon said bonds, and would de¬ 
prive them of their rights under the Constitution of the 
United States to a trial by jury upon the question of their 
liability, if any, as sureties upon said bonds. 

And having fully ansvrered these defendants; pray to be 
hence dismissed with their reasonable costs in this behalf 
wrongfullv and inequitably sustained. 

HARTFORD ACCIDENT AND INDEMNITY 
COMPANY, | 

MARYLAND CASUALTY COMPANY,! 

THE METROPOLITAN CASUALTY AND IN¬ 
SURANCE COMPANY OF NEW YORK, 

By MUIR, GATLEY & DRURY, j 

Their Attorneys. j 


i 
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District of Columbia, ss: 

H. Prescott Gatley, being- first duly sworn, deposes and 
says: I am one of the attorneys for the foregoing named 
defendants Hartford Accident and Indemnity Company, 
Maryland Casualty Company and The Metropolitan Cas¬ 
ualty and Insurance Company of New- York. I have read 
over the foregoing answer to the answer and counter claim 
of James Stewart & Company, Inc., and the facts therein 
stated are true as I verily believe. 

H. PRESCOTT GATLEY. 

Subscribed and sworn to before me this 21st day of Jan¬ 
uary, 1929. 

NEENAH LAUB, 
Notary Public, I). C. 

570 Filed April 5, 1929. Frank E. Cunningham, Clerk. 
In the Supreme Court of the District of Columbia. 

Equity. No. 48144. 

Liberty Trust Co., a Corporation, Trustee, 

vs. 

The National Shawmut Bank of Boston, a Corporation, 

et al. 

Amendment to Pleadings by Peoples Drug Stores , Incor¬ 
porated, a Corporation Organized under the Laics of the 
State of Delaware , and Peoples Drug Stores , Incorpo¬ 
rated, a Corporation Organized under the Laics of the 
State of Maryland. 

Leave of Court being first had and obtained the Peoples 
Drug Stores, Incorporated, a corporation organized under 
the laws of the State of Delaware and Peoples Drug Stores, 
Incorporated; a corporation organized under the laws of 
the State of Maryland, amend their respective pleadings 
as follows: 

I. To Paragraph 10 N of the respective answers to the 
original bill and to paragraph lettered N to the respective 
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answers to the answer and cross bill of the National Shaw- 
mut Bank, add the following: 

“That prior to June first, 1925, the said The National 
Shawmut Bank of Boston, Massachusetts, a Certain cor¬ 
poration, now known as City Central Corporation of 
America; and certain other persons entered into a certain 
common enterprise, having for its object and purpose the 
acquisition of the real estate in these proceedings described, 
with the design and agreement among said parties to tear 
down the existing structures thereon, and to erect in the 
place and stead thereof a single structure to be constructed 
and used for stores and offices and to be; leased out 
571 to tenants as the sole means of paying anjr bonds, or 
interest thereon, or any profit on said jenterprise. 
That to that end it was agreed among the said parties that 
the legal title to said real estate should be vested in trustees, 
that shares representing interest in the enterprise and 
bonds to be secured upon the real estate should be issued 
and sold and the said Liberty Trust Company, Tlje National 
Shawmut Bank of Boston, Massachusetts, the City Central 
Corporation of America, Albert 0. Hagar, and their as¬ 
sociates agreed, among themselves, upon a method of con¬ 
ducting said common object and enterprise, which was 
carried into effect and expressed by several waitings but 
all co-related and constituting part and parcel qf the one 
agreement, and consisting, as defendant is informed and be¬ 
lieves, of documents, known as “Loan Agreements,’’ “Dec¬ 
laration of Trust,” “Indentures of Mortgage”; and two 
certain other agreements, whereby the said City Central 
Corporation of America was given the general manage¬ 
ment of the enterprise, and the control of the business of 
leasing the building, as a whole or in parcels, and collec¬ 
tion of rentals, the said Hagar being, at the time, and up 
to his death on May 11th, 1927, either the President, or 
Manager, or both, of the said City Central Corporation of 
America. That said agreement for this common dnterprise 
was entered into, among said parties, and the said several 
parts thereof reduced to writing and executed before any 
money was advanced on said alleged bonds and before any 
of said papers was recorded. That the said Declaration of 
Trust and indentures of Mortgage, though on I separate 
pieces of paper, were but part and parcel of said agreement, 
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and were executed, acknowledged and recorded at the same 
time, but none of the other parts of the agreement entered * 
into by the parties were recorded. 

44 And this defendant is informed and believes that all 
persons and corporations claiming under any of the alleged 
bonds and indentures of mortgage had legal notice of the 
said enterprise; of the facts that the sole means of 
572 paying the bonds and interest thereon was from the 
rentals to be derived from leasing said property and 
that authority to make such leases for that and other pur¬ 
poses vras reserved to the mortgagor notwithstanding said 
mortgages. And this defendant is advised and believes and 
therefore avers that any purchaser under a foreclosure of 
such mortgages must take the property subject to any leases 
or contracts for leases made prior to default under said 
mortgages, and could only acquire, through purchase there¬ 
under, the interest of the reversioner, under and subject to 
such leases and contracts for leases, and it is advised and 
behoves that its rights under said contract for lease can not 
be defeated or impaired by said mortgages or anything 
therein.” 

PEOPLES DRUG STORES INCORPORATED, 

By M. G. GIBBS, 

Pres. Peoples Drug Stores, Incorporated, a Corporation 
Organized Under the Laws of the State of Delaware. 

PEOPLES DRUG STORES INCORPORATED, 

By M. G. GIBBS, 

Pres. Peoples Drug Stores, Incorporated, a Corporation 
Organized Under the Laics of the State of Maryland. 

THOS. F. BURKE, 

H. WINSHIP WHEATLEY, 

Attorneys for Peoples Drug Stores. 

District of Columbia, ss : 

M. G. Gibbs being first duly sworn on oath deposes and 
says that he is President of the Peoples Drug Stores, In¬ 
corporated, a corporation organized under the laws of the 
State of Maryland and was the President of the Peoples 
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Drug Stores, Incorporated, a corporation organized under 
the laws; of the State of Delaware, that he jhas read the 
aforegoing answer by him subscribed and khows the con¬ 
tents thereof and verily believes the facts stated therein to 


be true. 


M. 


G. GIBBS. 


Subscribed and sworn to before me this 4th day of April, 
1929. i 

GRACE SHROPSHIRE, 

Notary Public . 

Fiat of Gordon, J. 

i 

573 Filed April 15, 1928. Frank E. Cunningham, Clerk. 


In the Supreme Court of the District of Columbia, 
Holding an Equity Court. j 

i 

i 

Equity. No. 48144. j 


Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. | 

j 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

i 

i 

i 

Reply of Defend ant , National Shawmut Bank of Boston as 
Trustee to the Cross-bill of Baker Cork & Tile Company, 
Inc . 

i 

The defendant, The National Shawmut Bank of Boston, 
a corporation, trustee under indenture of mortgage dated 
as of June 1, 1925, and a supplement thereto dated April 
1, 1926, for reply to so much of the answer of Baker Cork 
& Tile Company as is in lieu of or by way of h cross-bill 
savs: ! 

10. This defendant has no knowledge of the 'statements 
contained in Paragraph 10 and calls for strict proof there¬ 
of. 

11. This defendant refers to its reply heretofore filed to 
the cross-bill of James Stewart & Company, Iiic., and to 

i 

41—5108a I 

I 

i 

i 


I 
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the extent that said reply is material to Paragraph 11 it 
makes the same a part hereof. 

THE NATIONAL SHAWMUT BANK OP BOSTON, 

a Corporation, Trustee under Indenture of Mortgage 
or Deed of Trust Dated as of June 1, 1925, and a Sup- 
plement Thereto Dated April 1, 1926. 

By SPENCER GORDON, 

Attorney. 


J. HARRY COVINGTON, 

SPENCER GORDON, 

Attorneys for said Defendant. 

574 District of Columbia, ss : 

Spencer Gordon being first duly sworn says that lie is 
one of the attorneys of the above named defendant and 
that he is verifying the above pleading because the above 
named defendant is absent from the District of Columbia 
and that he verilv believes the facts stated in the above 

9 / 

answer to be true. 

I SPENCER GORDON. 


Subscribed and sworn to before me this 15th day of 
April, 1929. 


PEARL M. HAUSER, 

Notary Public. 


I 
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575 Filed Apr. 15, 1929. Frank E. Cunningham, Clerk. 

I 

In the Supreme Court of the District of Columbia, 
Holding an Equity Court. 

i 

Equity. No. 48144. j 

i 

i 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. 

i 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

i 

Reply of Defendant, National Shawmut Bank of Boston, a 
Corporation, as Trustee under Indenture of Mortgage 
Dated as of June 1, 1925, and a Supplement Thereto 
Dated April 1, 1926, to the Amendment to the Answers 
of the Peoples Drug Stores, Incorporated, a Corporation 
Organized under the Laws of the State of Delaware, and 
Peoples Drug Stores, Incorporated, a Corporation Or¬ 
ganized under the Law's of the State of Maryland . 

i 

i 

The defendant, The National Shawmut Bankj of Boston, 
a corporation, trustee under indenture of mortgage dated 
as of June 1, 1925, and a supplement thereto dated April 
1, 1926, for reply to the amendment to the answer of the 
Peoples Drug Stores, Incorporated, a corporation organ¬ 
ized under the laws of the State of Delaware, and Peoples 
Drug Stores, Incorporated, a corporation organized under 
the laws of the State of Maryland, says: j 

Paragraph 10 (n). It denies the allegations ojf the addi¬ 
tion to Paragraph 10 (n) contained in said amendment. 

THE NATIONAL SHAWMUT BANK OF BOSTON, 
a Corporation, Trustee under Indenture of Mortgage 
or Deed of Trust Dated as of June 1, 1925, and a- Sup¬ 
plement Thereto Dated April 1, 1926. I 

By SPENCER GORDON, 

Attorney. 

J. HARRY COVINGTON, i 

SPENCER GORDON, j 

Attorneys for said Defendmt . 
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576 District oe Columbia, ss : 

Spencer Gordon being first duly sworn says that he is 
one of the attorneys of the above named defendant and that 
he is verifying the above pleading because the above named 
defendant is absent from the District of Columbia and that 
he verily believes the facts stated in the above answer 
to be true. 

SPENCER GORDON. 

Subscribed and sworn to before me this 15th dav of April, 
1929. 

PEARL M. HAUSER, 

Notary Public. 

577 Filed Apr. 15,1929. Frank E. Cunningham, Clerk. 


In the Supreme Court of the District of Columbia, 
Holding an Equity Court. 

Equity. No. 48144. 


Liberty Trust Company, a Corporation, Plaintiff, 

v. 

National Shawmut Bank of Boston, a Corporation, et ah, 

Defendants. 


Reply of Coffin & Burr, Incorporated, to the Answer of 
James Stewart & Company, Inc., Defendant, in so Much 
as Said Answer Is in Lieu or by Way of a Cross-bill to 
the Bill of Complaint. 

The defendant, Coffin & Burr, Incorporated, for reply to 
so much of the answer of James Stewart & Company, Inc., 
defendant, as it is in lieu of or by way of a cross-bill, states: 

10 (a). This defendant has no knowledge of what de¬ 
fendant, James Stewart & Company, Inc., means by the 
term “joint enterprise’’ or “mutual engagements”, and if 
these terms have any legal significance this defendant calls 
for strict proof of the same, but this defendant says that 
it had nothing to do with the purchase of the real estate 
described in the bill and the erection there of the office 
and mercantile building known as the Washington Build- 
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ing, except in tlie performance of its obligations as lender 
under the loan agreement dated June 1, 1925, copy of which 
with certain typographical errors has been marked Exhibit 
1 ‘Stewart No. 2,” j 

(1) At the time of the declaration of trust 1 ; whereby the 
Washington Central Trust was constituted, copy of which 
has been filed, marked Exhibit “ Stewart Nol 1”, neither 
Robert IT. Montgomery, Samuel L. Powers, nor The Na¬ 
tional Shawmut Bank of Boston were Trustees under 
578 said declaration of trust. The National Shawmut 
Bank of Boston did not become such Trustee until 
appointed by instrument executed by William; M. Wadden 
and Robert M. Burnett, continuing Trustees, (after the 
resignation of Albert 0. Hagar) dated August; 6, 1925, and 
recorded September 4, 1925, in Liber 5598 at folio 116, of 
the land records of the District of Columbia, j 


(2) This defendant admits that a loan agreement was 
executed to which this defendant was a party substantially 
as set forth in Exhibit “Stewart No. 2”, but says that 
there were certain typographical errors thereip which are 
tabulated in a list filed herewith marked Exhibit “1”. 


(3) This defendant admits that certain Indentures of 

Mortgage or Deeds of Trust were executed as set forth in 
Exhibits “Stewart No. 3 and No. 4”. j 

(4) and (5) Defendant believes that the second loan 
agreement and the second mortgage and supplemental sec¬ 
ond mortgage are as set forth in Exhibit “Stewart No. 5” 
and Exhibits “A” and “B” of the bill, respectively, but 
defendant has no knowledge of the exact facts relating 
thereto and calls for strict proof of the same. ; 

This defendant denies that the documents described in 
sub-paragraphs (1) to (5), inclusive, constituted a joint 
enterprise of the persons and corporations, parties thereto, 
and denies that there were any mutual engagements or any 
engagements except those expressly set forth injsaid docu¬ 
ments. i 

i 

This defendant admits that the aforesaid declaration of 
trust, first loan agreement, second loan agreetnent, first 
mortgage and second mortgage were all dated! the same 
day, to-wit, June 1, 1925. This defendant has no knowl¬ 
edge as to the exact dates when they were made^ executed 
and delivered. This defendant denies that the declaration 
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of trust, first mortgage and second mortgage were recorded 
contemporaneously in the office of the Recorder of 
579 Deeds of the District of Columbia, but states that 
they were recorded in sequence, the declaration of 
trust first, the first mortgage second, and the second mort¬ 
gage third, as instruments 70, 71, and 72, respectively, July 
17, 1925. This defendant admits that the supplemental first 
mortgage and supplemental second mortgage were dated 
the same day, to-wit, April 1, 1926, but has no knowledge 
of the exact dates when they were executed and delivered. 
This defendant denies that the supplemental first mortgage 
and supplemental second mortgage were recorded contem¬ 
poraneously, and states that they were recorded in se¬ 
quence, the supplemental first mortgage first and the sup¬ 
plemental second mortgage second, as instruments num¬ 
bered, respectively, 216 and 217, on April 22, 1926. 

This defendant says that the said first loan agreement 
and the said first mortgage do each contain specific refer¬ 
ence to the other and to the aforesaid declaration of trust, 
and that the second loan agreement and the second mort¬ 
gage likewise each contain specific reference to the other 
and to the aforesaid declaration of trust; that said decla¬ 
ration of trust expressly refers to the loan agreement to 
which this defendant is a party and that all the bonds 
issued under all the aforesaid mortgages contain express 
reference to the mortgages securing the same and to the 
aforesaid declaration of trust, but this defendant denies 
that persons holding bonds secured by either or any of the 
aforesaid mortgages took the same with express notice of 
any joint enterprise or with any notice other than that con¬ 
tained in the particular mortgages under which the particu¬ 
lar bonds were issued, and this defendant denies that any 
persons holding bonds are parties to any such enterprise 
as that alleged by the defendant, James Stewart & Com¬ 
pany, Inc. 

The remaining statements of paragraph 10 (a) are too 
vague to require answer, and this defendant prays the same 
benefit from this defense as if a motion to strike said 
answer had been filed upon that specific ground, but 
5S0 this defendant denies that the instruments described 
in this paragraph were executed and delivered in 
accordance with any such common understanding and 
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agreement by and among the parties aforesaid and in fur¬ 
therance of any common purpose and joint 1 ; enterprise as 
alleged by the defendant, James Stewart j & Company, 
Inc., and this defendant denies that the same are to be 
taken and read together as constituting one single and 
complete contract among the said parties for the accom¬ 
plishment of the objects aforesaid, and this defendant de¬ 
nies that it has any contract relationship with any of the 
parties mentioned in this paragraph except j as expressly 
contained in the loan agreement to which thid defendant is 
a party. ! 

(b) This defendant admits on information and belief 
that four written agreements were entered into, as set 
forth in Exhibits “Stewart No. 6”, “Stewart No. 7”, 
“Stewart No. 8” and “Stewart No. 9”, but this defendant 
denies that the Trustees of the Washington Central Trust 
in executing said agreements were acting for j or on behalf 
of this defendant, and this defendant denies that the Trus¬ 
tees of the Washington Central Trust had ahv authority 
from this defendant to enter into any such! agreements 
and this defendant denies that it was or is a ]j)arty to said 
four contracts or to any joint enterprise as alleged. 

(c, d) This defendant has no knowledge of the facts set 
forth in sub-paragraphs (c) and (d) and neither admits nor 
denies the same but calls for strict proof thereof. 

(e) This defendant denies the allegations j of the first 
paragraph of sub-paragraph (e) and says that they do not 
correctly set forth the provisions of the first! loan agree¬ 
ment, and refers to said loan agreement itself, and says this 
defendant was entitled to retain or withhold the amounts 

i 

specified in the answer of James Stewart & Company, Inc., 
but was under no obligation to do so. I 

This defendant admits on informatioii and belief 
581 that the architects have not furnished k certificate 
that the building has been completed frefe from liens 
for labor or materials. This defendant has no knowledge 
of the reason why such certificate has not beenj issued and 
calls upon the defendant, James Stewart & Company, Inc., 
for strict proof of that, if it is material. j 

This defendant denies that there now is im its hands 
under the said loan agreement any amount retained as 
alleged in sub-paragraph (e) of the said answer j and denies 


i 
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that there was any amount “ agreed to be retained’’ under 
the provisions of said loan agreement. This defendant 
denies that tjiere is anything* in its hands as the said 
“lender,” or otherwise arising under said loan agreement 
which is applicable or which should be applied to any 
indebtedness which may be due the defendant, James Stew¬ 
art & Company, Inc. Answering more fully the call “for 
discovery by the parties to the said loan agreement of the 
present amount of said agreed retains and in whose hands 
the same now are,” this defendant says: Pursuant to pro¬ 
visions in said loan agreement whereby it might deposit 
money with the Trustee in anticipation of advances or pay¬ 
ments on account of the loan, this defendant paid The 
National Shawmut Bank of Boston as Trustee under said 
loan agreement the full face value of said first mortgage 
bonds, to-wit, $3,300,000 less the amount of IVi per cent 
commission provided in said loan agreement, totalling 
$247,500, making a net amount paid of $3,052,500. and also 
paid certain accrued interest on said bonds. Thus tills 
defendant did not retain any sum in its own possession 
under said loan agreement. The defendant, The National 
Shawmut Bank of Boston as Trustee under said loan 
agreement, after making payments as provided in said 
loan agreement and as directed by this defendant and the 
borrower, and after crediting interest on amounts deposited 
in the National Shawmut Bank of Boston, had in its pos¬ 
session as such Trustee on November 30, 1927, including 
interest on deposits computed up to November 22, 
582 1927, the total sum of $112,752.33. On November 

30, 1927* the National Shawmut Bank of Boston was 
served with a trustee writ in an action brought by the 
defendant, James Stewart & Company, Inc., against the 
Trustees of the Washington Central Trust, in the Superior 
Court for the County of Suffolk in the Commonwealth of 
Massachusetts, and since that time these funds have been 
involved in litigation in Massachusetts and are subject to 
the jurisdiction of the Courts of that state. 

(f) This defendant is advised that the first sentence 
of sub-paragraph (f) contains conclusions of law which 
it is not required to answer, but this defendant denies that 
said conclusions are correct, and says that it was not a 
party to any joint enterprise and that the defendant, James 
Stewart & Company, Inc., does not in equity have any such 
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right or interest as it asserts in this sentencje. This de¬ 
fendant has no knowledge of the statements contained in 
the second sentence of sub-paragraph (f) and calls for 
strict proof of the same. 

(g) This defendant is advised that the statements of 
sub-paragraph (g) are conclusions of law which require 
no answer from this defendant, but this defendant denies 
that the defendant, James Stewart & Company, Inc., has 
any equitable lien. 

11. This defendant denies the statement that it was not 
agreed or intended that the full amount set florth in the 
Indenture and supplement thereto in which th6 defendant 
the National Shawmut Bank of Boston is named as Trustee 
should be loaned by the parties purporting to be secured 
thereby, and this defendant refers to said loan ^agreement, 
and says that the amount actually loaned by the parties 
secured by the first and supplemental first mortgage was 
$3,300,000, and that the Trustees under the Washington 
Central Trust, pursuant to their powers and! authority, 
allowed this defendant as lender named in said loan agree¬ 
ment to retain a commission or discount of 1 % per cent 
amounting to $247,500 in cash for its services in un- 
583 derwriting the bonds issued under said indentures, 


and this defendant says that the full sum |of $3,300,- 
000 was paid by this defendant as the lender for said bonds, 
$3,052,500 in cash and $247,500 as the agreed price of its 
services in underwriting said issue. This defendant neither 
admits nor denies the statements concerning the amount 
loaned under the second mortgage and supplemental sec¬ 
ond mortgage, but calls for strict proof of the same if they 
are material. 

12. This defendant says upon information and belief that 
a bond was executed under date of April 1, 1926, by the 
then Trustees of the Washington Central Trust! as prin¬ 
cipals, and Hartford Accident & Indemnity Company, 
Maryland Casualty Company, and The Metropolitan 'Cas¬ 
ualty Insurance Company of New York, as sureties, to The 
National Shawmut Bank of Boston, as Trustee finder the 
said first Indenture of Mortgage, a copy of which bond is 
attached to and filed with the answer of the defendant The 
National Shawmut Bank, as Trustee under said mortgage 
marked Exhibit “2” thereof. This defendant neither ad¬ 
mits nor denies the statements concerning the bond under 
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the second mortgage and the other statements of the first 
sentence of Paragraph 12, and calls for strict proof thereof 
if they are material, except as to the terms of said bond, 
which this defendant is informed are in accordance with 
a copy thereof filed with the answer of the defendant the 
National Shawmut Bank, as Trustee under said mortgage 
and marked Exhibit “3” thereof. This defendant is ad¬ 
vised'that the statements contained in the second sentence 
of the first paragraph of Paragraph 12 are conclusions of 
law and require no answer, but to such extent as they may 
require answer this defendant refers to the bonds, copies 
of which are filed as above stated. 

This defendant is informed and believes that the pre¬ 
mium paid on the bond relating to the first mortgage was 
$20,000. This defendant denies that said bond was given 
to insure the consummation of the objects and pur- 
584 poses of any “joint enterprise,” but says that said 
bond was given to secure the defendant The National 
Shawmut Bank of Boston as Trustee under said Indenture 
and was for the benefit of said bank as such Trustee and 
for the benefit of the holders of the bonds secured by said 
Indenture. This defendant neither admits nor denies the 
statements relating to the bond having to do with the sec¬ 
ond mortgage and supplement thereto and calls for strict 
proof of the same if they are material. This defendant is 
advised that the other statements of the second paragraph 
of Paragraph 12 contain conclusions of law and require 
no answer from this defendant. 

This defendant is advised that the third paragraph of 
Paragraph 12 contains statements of conclusions of law 
which it is not necessarv for this defendant to answer. 

And now having fully replied to the allegations of the 
answer of James Stewart & Company, Inc., to the extent 
that the same is in lieu of or by way of cross-bill to the 
bill of complaint, this defendant respectfully prays that 
said cross-bill of the defendant, James Stewart & Company, 
Inc., be stricken out as to this defendant. 


LIBERTY TRUST COMPANY ET AL. 


651 


same as 


And tills defendant prays that so much of| the 
is in lieu of cross-bill be dismissed as to this defendant. 

COFFIN & BURR, INCORPORATED, 
(Signed) By PHILIP S. DALTON, 

Vice\P resident. 


J. HARRY COVINGTON, 

SHERMAN GORDON, 

Attorneys for said Defendant. 

585 Commonwealth of Massachusetts, 
Suffolk, ss: 


Boston, Massachusetts, April 13, 1929. 


I, Philip S. Dalton, being first duly sworn on oath depose 
and say that I am the Vice-President of Coffin j& Burr, In¬ 
corporated and am authorized by said corporation to make 
this affidavit, that I have read the foregoing answer by me 
subscribed as Vice-President of said corporation and know 
the contents thereof, and that I verily believe the facts 
therein stated to be true. ! 

(Signed) PHILIP S. 1) ALTON. 


Subscribed and sworn to before me this 13th day of April, 
1929. | ’ 

i 

[seal.] (Signed) ALDEN H. TRULL, 

Notary Public. 

Notary Public. 

* i 

Commonwealth of Masssachusetts. | 

My Commission Expires April 1, 1932. 
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Exhibit “1”. 


Typographical Errors in Copy of Loan Agreement Filed as 

Exhibit “Stewart No. T\ 

Page 7. Paragraph 13, Line 8: After 44 thereof’* insert a 
period. Then insert 4 ‘For the purpose of completing said 
buildings and the equipment thereof,’’- 
Page 9. Paragraph 15 (b), Line 6: Change j 4 4 this” to 

i t o > > j 

tl 

Page 9. Paragraph 15 (d), Line 3: Insert 44 thef’ between 
44 in” and 44 penal”. j 

Page 10. Paragraph 18, Line 9: Change 4 ‘trust’’ to 
“truth”. 
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Page 11. In signature change 4 ‘Trustee” to “trustees”. 

Filed Apr. 15, 1929. Frank E. Cunningham, Clerk'. 

587 Filed Apr. 15, 1929. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 


Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Now comes the defendant, The National Shawmut Bank 
of Boston, as trustee under indenture of mortgage dated as 
of June 1, 1925, and a supplement thereto dated April 1, 
1926, and moves that its cross-bill or counterclaim 
heretofore filed be dismissed as to the defendants, Martin 
A. Leese as President of the Washington Chamber of Com¬ 
merce, A. H. Wellcome, and Philander D. Poston. 

J. HABRY COVINGTON, 
SPENCER GORDON, 

Attorneys for Defendant, The National Shawmut 

Bank of Boston, Trustee as aforesaid. 

588 Filed Apr. 15, 1929. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 


Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. 

The National Shawmut Bank of Boston, a Corporation, 

et ah, Defendants. 

"Upon motion of the defendant, The National Shawmut 
Bank of Boston, as trustee under indenture of mortgage 
dated as of June 1, 1925, and a supplement thereto dated 
April 1,1926, it is by the Court this 15th day of April, 1929, 
Adjudged, ordered and decreed, That the cross-bill or 
counterclaim of said defendant be, and the same is hereby, 
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dismissed as to the defendants, Martin A. Leese as Presi¬ 
dent of the Washington Chamber of Commerce, A. H. 
Wellcome, and Philander D. Poston. | 

PEYTON GORDON, 

Justice. 

589 Filed Apr. 16, 1929. 

In the Supreme Court of the District of Columbia, 

Holding Equity Court. I 

| 

In Equity. No. 48144. | 

I 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

vs. j 

The National Shawmut Bank of Boston, a Corporation, 

et ah, Defendants. j 

i 

Supplemental Anstcer of James Stewart & Company, Inc. 

\ 

Leave of the Court having been first had aiid obtained, 
the defendant James Stewart & Company, Inc.!, in supple¬ 
ment of its answer to the bill of complaint heretofore filed 
herein, says that subsequent to the filing of its $aid answer 
a final decree was entered in this Honorable Court on, to 
wit, the 24th day of October, 1928, in Equity ; Cause No. 
48355, wherein it, said James Stewart & Company, Inc., was 
plaintiff, and Robert H. Montgomery, Samuel L. Powers, 
Robert M. Burnett and The National Shawmht Bank of 
Boston, Trustees of Washington Central Trust, were de¬ 
fendants, establishing the statutory mechanics lien of this 
defendant referred to in the bill of complaint herein, upon 
the real estate described in said bill, in the sum of One Hun¬ 
dred and Ninety-six Thousand, Two Hundred Ninety-seven 
and forty-eight one-hundredths ($196,297.48) Ddllars, with 
interest thereon from the 29th day of December, 1927, at the 
rate of six per centum per annum until paid; and said 

590 defendant further says that said decree is Wholly un¬ 
satisfied and still remains in full force and effect. 

JAMES STEWART AND CO., INC., 
By J. WILMER LATIMER, j 

CLEPHANE AND LATIMER, I 

By J. W. LATIMER, 

Attorneys for Defendant James Stewari £ Com¬ 
pany, Inc. 
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District of Columbia, ss: 

J. Wilmei^ Latimer, being first duly sworn, deposes and 
says that he is one of the attorneys of record herein for the 
defendant James Stewart & Company, Inc., and is author¬ 
ized to make this affidavit; that he has read the foregoing 
supplemental answer of said defendant and knows the con¬ 
tents thereof, and that he verily believes the facts therein 
stated to be true. 

J. WILMER LATIMER. 


Subscribed and sworn to before me this 13th day of April, 
A. D. 1929. 


ELLA BECKER, 

[seal.] ; Notary Public, D. C. 

591 Filed Apr. 16, 1929. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, 
Holding an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 


v. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Reply of Defendant, The National Shawmut Bank of Bos¬ 
ton, a Corporation, as Trustee under Indenture of Mort¬ 
gage, etc., to Supplemental Answer of James Stewart do 
Company, Inc. 

The defendant, The National Shawmut Bank of Boston, 
a corporation, trustee under indenture of mortgage dated as 
of June 1, 1925, and a supplement thereto dated April 1, 
1926, for reply to the supplemental answer of James Stew¬ 
art & Company, Inc., filed in the above entitled cause, says 
that this defendant was not a party to the proceedings de¬ 
scribed in said supplemental answer, and neither this de¬ 
fendant as trustee under the indenture of mortgage dated 
as of June 1,1925, and a supplement thereto dated April 1, 
1926, nor anv of the holders of bonds secured bv said in- 

7 •> » 
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denture and supplement, are in any way hound by the pro¬ 
ceedings described in the supplemental answer of James 
Stewart & Company, Inc. 

THE NATIONAL SHAWMUT BANK OF BOSTON, 
a Corporation, Trustee under indenture of [Mortgage 
or Deed of Trust Dated.as of June 1, 1925, dud a Sup¬ 
plement Thereto Dated April 1, 1926. 

Bv SPENCER GORDON’ 

Attorney . 

J. HARRY COVINGTON, i 

SPENCER GORDON, j 

Attorneys for said Defendant. j 

I 

i 

592 District of Columbia, ss : i 

Spencer Gordon being* first duly sworn says that he is 
one of the attorneys of the above named defendant, and 
that he is verifying the above pleading because the above 
named defendant is absent from the District ojf Columbia 
and that he verilv believes the facts stated in the above an- 
swer to be true. ! 

SPENCER GORDON. 

Subscribed and sworn to before me this 15th day of 
April, 1929. 

PEARL M. HAUSER, 

[seal.] Notary Public . 

593 Filed Apr. 16, 1929. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, 
Holding an Equity Court. j 

i 

Equity. No. 48144. ! 

; • 

Liberty Trust Company, a Corporation, Trustee^ Plaintiff, 

i 

v. 


The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

I 

Reply of Defendant Coffin & Burr, Incorporated, io Supple¬ 
mental Answer of James Stewart & Compamj, Inc . 

The defendant, Coffin & Burr, Incorporated, for reply to 
the supplemental answer of James Stewart & Company, 
Inc., filed in the above entitled cause, says that this defend- 


i 
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ant was not a party to the proceedings described in said 
supplemental answer, and this defendant is not in any way 
bound by the proceedings described in the supplemental 
answer of James Stewart & Company, Inc. 

COFFIN & BURR, INCORPORATED, 

By SPENCER GORDON, 

Attorney . 

J. HARRY COVINGTON, 

SPENCER GORDON, 

Attorneys for said Defendant. 

594 District of Columbia, ss : 

Spencer Gordon being first duly sworn, says that he is 
one of the attorneys of the above named defendant, and 
that he is verifying the above pleading because the above 
named defendant is absent from the District of Columbia 
and that he verily believes the facts stated in the above 
answer to be true. 

SPENCER GORDON. 

Subscribed and sworn to before me this 15th day of 
April, 1929. 

PEARL M. HAUSER, 

[seal.] Notary Public. 

595 Filed April 30, 1929. 

In the Supreme Court of the District of Columbia, 

Holding Equity Court. 

Equity. No. 4S144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

vs. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Amendment to Answer and Counter-Claim of James Stew¬ 
art & Company, Inc. 

Leave of Court being first had and obtained, defendant 
James Stewart & Company, Inc., for amendment to its 
answer and counter-claim heretofore filed herein, says, with 
respect to the surety bonds referred to in paragraph twelve 
(12) thereof, that it was informed by Albert 0. Hagar, one 
of the representatives of the joint enterprise referred to in 
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said answer and counter-claim, with whom its contract for 
the erection of the building in question was negotiated and 
during the negotiations leading thereto, and by Coffin & 
Burr, one of the parties to said enterprise, first, of the ex¬ 
istence of said surety bonds and of the character thereof; 
and second, that the same were completion bonds and not 
merely to indemnify the obligors therein named, and, it 
was further informed by said Hagar, acting in the capacity 
aforesaid, that this defendant was intended 'to be and was 
fully protected thereby for the full payment to it for the 
construction of said building under its said contract; and 
this defendant says that it was induced to and did enter the 
said contract in reliance upon the representations 
596 aforesaid and has always relied upon said representa¬ 
tions and the promises and obligations! in said bonds 
contained, for the payment to it by the principals and sure¬ 
ties therein for the work and materials furnished by this 
defendant in the construction of said building under its said 
contract. 

JAMES STEWART and! CO., INC. 

Bv J. WILMER LATIMER, I 

i 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, j 

GILBERT L. HALL, j 

Attorneys for James Stewart & Company, Inc. 

District of Columbia, ss: j 


J. Wilmer Latimer, being first duly sworn,! deposes and 
says that he has read the foregoing amendment to the 
answer and counter-claim of the defendant Jaimes Stewart 
& Company, Inc., and knows the contents thereof; and that 
he verilv believes the facts therein stated to be true. 

J. WILMER LATIMER. 

i 


Subscribed and sworn to before me this 80th day of 
April, 1929. 


Notary Public , D. C. 

Leave to file granted. 

PEYTON GORDON, 

Apr. 30/29. j 

42—5108a 
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597 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Amendment to Answer (Including Cross-bill or Counter 
Claim) of the National Shawmut Bank of Boston , Trustee 
under Indenture of Mortgage Dated as of June 1 , 1925, 
and a Supplement Thereto Dated April 1 , 1926, to the 
Bill of Complaint. 

Filed May 8, 1929. Frank E. Cunningham, Clerk. 

Now comes The National Shawmut Bank of Boston, a 
corporation, and by leave of court had and obtained, files 
this its amendment to its answer heretofore filed as trustee 
under an indenture of mortgage dated as of June 1, 1925, 
and a supplement thereto dated April 1, 1926, to the bill 
of complaint of the Liberty Trust Company: 

Amend Paragraph 14 of the answer heretofore filed by 
adding at the conclusion thereof the following: “In con¬ 
nection with the sale of said bonds, a certain agreement was 
entered into made as of June 1,1925, but actually executed 
and delivered July 10, 1925, between Coffin & Burr, Inc., 
therein called “the lender”, Albert 0. Hagar, William M. 
Wadden and Robert M. Burnett, as they were trustees of 
the Washington Central Trust therein called “the bor¬ 
rower”, and The National Shawmut Bank of Boston, 

598 therein called “the trustee”, a copy of which has 
heretofore been filed with the answer of the defend¬ 
ant, James Stewart & Company, as Exhibit Stewart No. 2 
and which by reference is made a part hereof. (Said copy 
did not include certain exhibits which were part of said loan 
agreement.) Pursuant to the provisions of said mortgage 
and said loan agreement a temporary bond in the sum of 
$2,500,000 was executed and delivered by the said borrower 
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and was certified by this defendant at the time of the de¬ 
livery of the indenture of first mortgage dated las of June 1, 
1925, heretofore referred to, and said temporary bond was 
held by said trustee under said loan agreement, and said 
trustee under said loan agreement between toi-wit July 17, 
1925, and July 21, 1925, inclusive, issued against said tem¬ 
porary bond and delivered to the said Coffin & Burr, Inc., 
as lender and to W. H. Newbold’s Son & Company upon the 
order of said lender interim certificates in tlie form pro¬ 
vided in said loan agreement to the amount of $2,500,000 
against money theretofore paid by the lender to said trustee 
under said loan agreement on account of the j loan at par 
and accrued interest less a discount of 7 y 2 pep cent, all as 
provided by said loan agreement and by said first mortgage. 
Thereafter and prior to to-wit September 14j, 1925, said 
Coffin & Burr, Inc., and said W. H. Newbold’s Son & Com¬ 
pany sold all of said interim certificates to the public at 
par and approximately par. Said purchaser^ and their 
transferees thereafter exchanged said interim! certificates 
with said trustee for the definitive bonds provided by said 
first mortgage. Thereafter on to-wit April 26^ 1926, said 
trustee delivered to the said Coffin & Burr, Inb., as lender 
and to W. H. Newbold’s Son & Company upon the order of 
said lender definitive bonds to the further amount of 
599 $800,000 against additional money theretofore paid 

by the lender to said trustee under said loan agree¬ 
ment on account of the loan at par and accrued interest less 
a discount of 7i/ 2 per cent, all as provided by said loan 
agreement. Thereafter and prior to to-wit June 6, 1926, 
said Coffin & Burr, Inc., and said W. H. Newbold’s Son & 
Company sold all of said definitive bonds to the! amount of 
$800,000 to the public at par and approximately par. Said 
definitive bonds in the total sum of $3,300,000 are now out¬ 
standing in the hands of the purchasers hereinabove de¬ 
scribed and their transferees.” 

Amend Paragraph 19 by adding at the conclusion thereof 
the following: “In addition to the amounts heretofore 
stated there is due The National Shawmut Bank of Boston 
as trustee under said indenture from the trustees of the 
Washington Central Trust as payable for Federal income 
taxes the total sum of to-wit $1,495.58, and further sums 
will become due on account thereof, and there |s due for 


| 

! 

i 


i 
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refunds of Massachusetts income taxes and personal prop¬ 
erty taxes of Pennsylvania, Connecticut, Maryland and the 
District of Columbia the sum of to-wit $6,769.S2, and fur¬ 
ther sums will become due on account thereof, and said The 
National Shawmut Bank of Boston as trustee under said 
indenture has incurred and will necessarilv continue to in- 
cur expenses and liabilities, and has made and will neces¬ 
sarily continue to make advances on account of services of 
its agents, attorneys and counsel under said indenture, and 
is entitled itself to reasonable compensation for acting as 
trustee thereunder. ’ ’ 

Amend Paragraph 22 by including at the conclusion there¬ 
of the following: “Peoples Drug Stores, Incorpo- 
600 rated, a corporation organized under the laws of the 
State of Maryland.” 

THE NATIONAL SHAWMUT BANK OF BOSTON, 
a Corporation, Trustee under Indenture of Mortgage of 
Deed of Trust , Dated as of June 1 , 1925, and a Supple¬ 
ment Thereto Dated April 1 , 1926, 

By SPENCER GORDON. 


District of Columbia, ss: 

Spencer Gordon being first duly sworn on oath says that 
he is one of the attorneys for The National Shawmut Bank 
of Boston as trustee aforesaid, and that he makes this affi¬ 
davit because the said The National Shawmut Bank of Bos¬ 
ton is a non-resident of the District of Columbia, that he has 
read the foregoing amendment and verily believes the facts 
therein stated to be true. 

SPENCER GORDON. 


Subscribed and sworn to before me this 7th day of May, 
1929. 


Let this be filed. 


PEARL M. HAUSER, 

Notary Public . 

PEYTON GORDON, 

Justice. 
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601 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. j 

Equity. No. 48144. | 

Liberty Trust Company, a Corporation, Trusteje, Plaintiff, 

v * | 

The National Shawmut Bank of Boston, a Cbrporation, 

et al., Defendants. j 

j 

Amendment and Supplement to Reply of National Shaw¬ 
mut Bank of Boston, a Corporation, Trusted under In¬ 
denture of Mortgage Dated as of June 1, 1925, and a 
Supplement Thereto Dated April 1, 1926, to the Answer 
of Coolidge, Shepley, Bui finch £ Abbott. j 

Filed May 8, 1929. Frank E. Cunningham, jClerk. 

Now comes The National Shawmut Bank of Boston, a 
corporation, and by leave of Court had and obtained files 
this its amendment and supplement to its reply heretofore 
filed as trustee under an indenture of mortgage dated as of 
June 1,1925, and a supplement thereto dated Apifil 1, 1926, 
to the answer of Coolidge, Shepley, Bulfinch & Abbott. 

Amend Paragraph 10 (a) thereof by inserting on the 
fourth page of the reply at the conclusion of the second 
paragraph on said page the following: “And this defend¬ 
ant says that prior to June 6, 1926, all of the bohds in the 
total sum of $3,300,000 secured by the aforesaid first mort¬ 
gages were sold to the general public, and to persons other 
than those named in Paragraph 10 (a) of the answer of the 
defendants, Coolidge, Shepley, Bulfinch & I Abbott.” 

602 Amend Paragraph 10 (c) by adding at the conclu¬ 
sion thereof the following: “and subject tola suit in 

equity thereafter instituted by James Stewart & (pompany, 
Inc., in the Superior Court of the Commonwealth of Mas¬ 
sachusetts for the County of Suffolk, and said suit$ are still 
pending, and the disposition of said sum is now sjubject to 
the jurisdiction of said Massachusetts Court”. | 

THE NATIONAL SHAWMUT BANK OF BOSTON, 
a Corporation, Trustee under Indenture of Mortgage 
or Deed of Trust Dated as of June 1, 1925, and h Sup¬ 
plement Thereto Dated April 1, 1926. i 

By SPENCER GORDON. 


i 
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District of Columbia, ss: 

Spencer Gordon being first duly sworn on oath says that 
he is one of the attorneys for The National Shawmut Bank 
of Boston as trustee aforesaid, and that he makes this affi¬ 
davit because the said The National Shawmut Bank of Bos¬ 
ton is a non-resident of the District of Columbia, that he 
has read the foregoing amendment and verily believes the 
facts therein stated to be true. 

SPENCER GORDON. 


Subscribed and sworn to before me this 7th day of May, 
1929. 


Let this be filed. 


PEARL M. HAUSER, 

Notary Public. 

PEYTON GORDON, 

Justice. 


603 Filed May 8, 1929. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, 
Holding an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Amendment and Supplement to Reply of National Share- 
mut Bank of Boston , a Corporation , Trustee Under In¬ 
denture of Mortgage Dated as of June 1 , 1925, and a Sup¬ 
plement Thereto Dated April 1 , 1926 , to the Answer of 
James Steivart & Company , Inc ., as Amended. 

Now comes The National Shawmut Bank of Boston, a 
corporation, and by leave of Court had and obtained files 
this its amendment and supplement to its reply heretofore 
filed as trustee under an indenture of mortgage dated as 
June 1, 1925, and a supplement thereto dated April 1, 1926, 
to the answer of James Stewart & Company, Inc., as 
amended. 

Amend Paragraph 10 (a) thereof by inserting on the 
fourth page of the reply at the conclusion of the second 
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paragraph on said page the following: t ‘And! this defend¬ 
ant says that prior to June 6, 1926, all of the bonds in the 
total sum of $3,300,000 secured by the aforesaid first mort¬ 
gage were sold to the general public, and to persons other 
than those named in Paragraph 10 (a) of tlie answer of 
the defendant, James Stewart & Company, Inc.” 
604 Amend Paragraph 10 (e) by adding; at the con¬ 
clusion thereof the following: “and subject to a suit 
in equity thereafter instituted by James Stewart & Com¬ 
pany, Inc., in the Superior Couit of the Comnionwealth of 
Massachusetts for the County of Suffolk, and said suits are 
still pending, and the disposition of said sum !is now sub¬ 
ject to the jurisdiction of said Massachusetts Court.” 

For answer to the amendment to the answer and coun¬ 
terclaim of James Stewart & Company, Inc., this defend¬ 
ant says that said amendment sets up wholly irrelevant 
statements and this defendant prays the same benefit as if 
a motion to strike said amendment had been filed, but this 
defendant has no knowledge of the statementjs contained 
in said amendment and calls for strict proof of the same. 
THE NATIONAL SHAWMUT BANK OF BOSTON, 
a Corporation, Trustee under Indenture of if lortgage 
or Deed of Trust Dated as of June 1, 1925, and a Sup¬ 
plement Thereto Dated April 1, 1926. ! 

By SPENCER GORDON. 

District of Columbia, ss: j 

Spencer Gordon being first duly sworn on oath says that 
he is one of the attorneys for The National Shawmut Bank 
of Boston as trustee aforesaid, and that he mak^s this affi- 
davit because the said The National Shawmut Bank of Bos¬ 
ton is a non-resident of the District of Columbia, that he 
has read the foregoing amendment and verily believes the 
facts therein stated to be true. 

SPENCER GORDON. 

j 

Subscribed and sworn to before me this 7th day of May, 
1929. j 

PEARL M. HAUSER, 

[seal.] Notary Public. 

i 

Let this be filed. 

PEYTON GORDON, 

J us t ice. 
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605 Filed Jun. 29, 1929. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Now comes the defendant, The National Shawmut Bank 
of Boston, as trustee under indenture of mortgage dated 
as of June 1, 1925, and a supplement thereto dated April 
1, 1926, and suggests to the Court that Robert M. Burnett, 
an intervenor herein and a party defendant to this case, 
died April 28,1929. 

This defendant, The National Shawmut Bank of Boston, 
as trustee aforesaid further respectfully shows the Court 
that the said Robert M. Burnett was not a necessary party 
defendant to said cross-bill but was made a party thereto 
only because he had intervened in the case, that this de¬ 
fendant, The National Shawmut Bank of Boston, as trustee 
aforesaid has been advised by counsel for the estate of the 
said Robert M. Burnett, deceased, that they have no de¬ 
sire to take any further part in this case, and this defend¬ 
ant, The National Shawmut Bank of Boston, as trustee 
aforesaid respectfully moves that its cross-bill or counter¬ 
claim mav be dismissed as to the said Robert M. Burnett. 

COVINGTON, BURLING & RUBLE, 
Attorneys for the Defendant The National 
Shawmut Bank of Boston, as Trustee Aforesaid. 

606 Filed Jun. 29, 1929. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Upon motion of the defendant, The National Shawmut 
Bank of Boston, as trustee under indenture of mortsraere 
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dated as of June 1, 1925, and a supplement {hereto dated 
April 1, 1926, it is by the Court this 29th day qf June, 1929, 
Adjudged, ordered and decreed, That the j cross-bill or 
counterclaim of said defendant be and the same is hereby 
dismissed as to the defendant, Robert M. Burnett. 

PEYTON GORDON, 

I Justice. 

We consent to the signing of said order. 

MASON SPALDING & McATEE, 

By GUY MASON, 

Attys. for Inventor Robert M. Burnett. 

i 

607 Decree of Foreclosure. 

1 

Filed Jun. 29, 1929. Frank E. Cunningham, Clerk. 

j 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 48144. j 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. I 

The National Shawmut Bank of Boston, a Corporation, 

et a!., Defendants. j 

i 

i 

i 

This cause coming on to be heard at this terpi upon the 
pleadings and testimony, and having been submitted and 
considered by the Court, it is this 29th day of June, 1929, 
Adjudged, ordered and decreed, That the decree pro 
confesso heretofore entered September 5, 1928,,be and the 
same is hereby made final as to the defendants, Kenneth 
N. Parkinson, Joseph A. Carey, Lawrence H. Cake, Frank 
W. Clements, Charles C. Cartwright, Caleb W.j O’Connor, 
M. R. Kynaston & Company, William D. Buck, Ci F. Childs 
& Company, James Cooper Waddell, Meter Service Cor¬ 
poration, International Mercantile Marine j Company, 
Henry M. Ward, Washington Central Trust, Th!e National 
Shawmut Bank of Boston, as Trustee of the Washington 
Central Trust, Robert H. Montgomery, as Trustee of the 
Washington Central Trust, Samuel L. Powers, is Trustee 
of the W ashington Central Trust, and Security Under- 

i 

* i 

i 

I 

I 

i 


I 
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writing Syndicate, and that the decree pro confesso hereto¬ 
fore entered November 2, 1928, be and the same is hereby 
made final as to the defendant, City Central Corporation, 
and it is further 

608 Adjudged, ordered and decreed, That the trustees 
of the Washington Central Trust on April 22, 1926, 

were Ralph A. Stewart, Robert M. Burnett, and The Na¬ 
tional Shawmut Bank of Boston, that Ralph A. Stewart died 
prior to November 17, 1926, and that Robert H. Montgom¬ 
ery was on November 17, 1926, duly elected as trustee in his 
place, and qualified and is still acting as such, that on No¬ 
vember 24, 1926. Robert M. Burnett resigned, that his res¬ 
ignation was accepted, that Samuel L. Powers was elected 
trustee in the place of Robert M. Burnett, that on April 5, 
1927, Samuel L. Powers submitted his resignation, that 
said resignation became effective on October 5, 1927, that 
the said Samuel L. Powers ceased to be a trustee on Octo¬ 
ber 5,1927, and that the present trustees of the Washington 
Central Trust are The National Shawmut Bank of Boston 
and Robert H. Montgomery, and it is further 

Adjudged, ordered and decreed, That the indenture of 
mortgage or deed of trust dated as of June 1, 1925, and 
recorded July 17, 1925, in Liber 5566 at folio 104 of the 
Land Records of the District of Columbia, together with 
a supplement thereto dated April 1, 1926, and recorded 
April 22, 1926, in Liber 5734 at folio 358 of said Land 
Records, is prior to and takes precedence over any and all 
liens, claims, rights, titles and interests to and in the real 
estate covered by said indenture and supplement thereto 
and hereinafter described, of any and all of the parties 
defendant to the counterclaim or cross-bill filed herein bv 
the defendant, The National Shawmut Bank of Boston as 
trustee under said indenture of mortgage or deed of trust 
and supplement thereto, and it is further 

Adjudged, ordered and decreed, That the defendants, 
The National Shawmut Bank of Boston, as trustee 

609 of the Washington Central Trust and Robert H. 
Montgomery, as trustee of the Washington Central 

Trust, but not individually, are indebted to the defendant, 
The National Shawmut Bank of Boston as trustee under 
a certain indenture of mortgage or deed of trust dated as 
of June 1, 1925, and recorded July 17, 1925, in Liber 5566 
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at folio 104 of the Land Records of the District of Colum¬ 
bia, and a supplement thereto dated April lj 1926, and re¬ 
corded April 22, 1926, in Liber 5734 at foliio 358 of said 
Land Records upon the bonds secured thereby in the fol¬ 
lowing amounts: j 

The principal sum of $3,300,000. 

Coupons dated December 1, 1927, $99,000. j 

Interest on $3,399,000 at 6 per centum peij annum from 
December 1, 1927, to May 11, 1928, $90,314.32. 

Total amount due May 11, 1928, $3,489,314.32. 

With interest on $3,489,314.32 from May 11, 1928, at 6 
per centum per annum to this date. 

For payment of Federal income taxes, $1,495.58. 

For refund of Massachusetts income taxes and personal 
property taxes of Pennsylvania, Connecticut, Maryland 
and the District of Columbia $6,769.82. j 

For reasonable compensation to Covington, Burling & 
Rublce and Dickson, Beitler & McCouch, coujnsel for The 
National Shawmut Bank of Boston, as trusteje under said 
indenture of mortgage or deed of trust $80,p00, and for 
disbursements and expenses made and incurred by said 
trustee and said counsel $2,204.78. j 

I 

And that said defendants, The National Shawjnut Bank of 
Boston and Robert H. Montgomery as trustees of the 
Washington Central Trust, have defaulted in the payment 
of said indebtedness, which default still contihues, and it 
is further j 

Adjudged, ordered and decreed, That if said: defendants, 

as trustees of the Washington Central Trust, do not pay, 

and if no other party to this suit pays, within live days 

from the date of this decree, the amount of said in- 

610 debtedness with said interest thereon computed to 

such date of payment, then the real estate conveyed 

and described in said indenture and supplement thereto, 

namelv : 

* 

Lot lettered “B” in D. A. Gardner et al.’s subdivision of 
lots in Square numbered Two Hundred and Twenty-three 
(223), as per plat recorded in the Office of thie Surveyor 
for the District of Columbia in Liber W. F. at folio 181; 

Lots lettered “E” and “F” in D. A. Gardner’s sub¬ 
division of lots in Square numbered Two Hiindred and 
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Twenty-three (223), as per plat recorded in the Office of 
the Surveyor for the District of Columbia in Liber R. W. at 
folio 131; 

Lots numbered Eight (8) and Nine (9) in J. W. Nairn’s 
subdivision of lots in Square numbered Two Hundred and 
Twenty-three (223), as per plat recorded in the Office of 
the Surveyor for the District of Columbia in Liber H. D. C. 
at folio 132; 

Lots numbered Ten (10) and Eleven (11) in William S. 
Thompson’s subdivision of lots in Square numbered Two 
Hundred and Twenty-three (223), as per plat recorded in 
the Office of the Surveyor for the District of Columbia in 
Liber W. B. M. at folio*209; 

Lot numbered Nineteen (19) in Tyssowski Brothers’ sub¬ 
division in Square numbered Two Hundred and Twenty- 
three (223), as per plat recorded in the Office of the Sur- 
veyor for the District of Columbia in Liber 25 at folio 164; 

Lot lettered <‘A” in D. A. Gardner et al.’s subdivision of 
lots in Square numbered Two Hundred and Twenty-three 
(223), as per plat recorded in the Office of the Surveyor 
for the District of Columbia in Liber W. F. at Folio 181: 

Lot numbered Eleven (11) in A. R. Shepherd’s subdi¬ 
vision in Square numbered Two Hundred and Twenty-three 
(223), as per plat recorded in the office of the Surveyor of 
the District of Columbia in Liber W. B. M. Page 159; 

Lot lettered “F” in Gardner & Sioussa’s subdivision of 
lots in Square numbered Two Hundred and Twenty-three 
(223), as per plat recorded in the office of the Surveyor of 
the District of Columbia in Liber W. F. at Folio 181; 

Lot lettered “G” in D. A. Gardner’s subdivision of lots 
in Square numbered Two Hundred and Twenty-three (223), 
as per plat recorded in the Office of the Surveyor for the 
District of Columbia in Liber B. W. at Folio 131; 

Together with the improvements in anywise appertain¬ 
ing and, so far as owned by the parties to this cause, all 
furnishings, screens, curtains, awnings, window shades, fix¬ 
tures, furnaces, boilers, engines, dynamos, machinery, el¬ 
evator and electric equipment, vacuum cleaners, heating, 
ventilating, telephone, gas and electric fixtures and 
611 fittings, and fittings and fixtures of every kind, in the 
building erected on the said property, together with 
all fixtures and articles attached to or used in the operation 
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of said premises, but excepting fixtures, stock in trade, 
awnings, and personal property owned by the tenants 
therein. j 

be sold for the purpose of paying the same, free, clear, and 
discharged of all claims of the parties defendant to the 
cross-bill or counterclaim contained in the answer of The 
National Shawmut Bank as trustee under $aid indenture 
of mortgage or deed of trust, and of any person or persons 
claiming by, from or under them, or any of tjhiem, and inas¬ 
much as The National Shawmut Bank, by jits counsel in 
open court has stated that it has no objection to any sale 
under said indenture of mortgage or deed bf trust being 
made by trustees appointed by this Court, it jis further 
Adjudged, ordered, and decreed, That Harold E. Doyle, 
Andrew B. Duvall and Spencer Gordon, trustees appointed 
under decree of this Court of January 17, 1929, be and they 

are hereby instructed to take no further action under said 
* 

decree, and they are discharged from all further duties as 
trustees under said decree, and it is further j 

Adjudged, ordered, and decreed, That Harold E. Doyle, 
and Andrew B. Duvall be and they are herbby appointed 
trustees to make the sale herein provided upoh their giving 
undertaking in the penalty of Two Hundred Thousand Dol¬ 
lars, and it is further ; 

Adjudged, ordered and decreed, That such; sale shall be 
made at public auction held at said premises i at such time 
as said trustees may determine and as shall be specified in 
the notice of such sale, which notice shall be given by publi¬ 
cation at least twice in each calendar week forj at least four 
successive weeks in The Washington Post hnd Evening 
Star, newspapers published in the City of i Washington, 
District of Columbia, in one or more daily news- 
612 papers of general circulation published in the Bor¬ 
ough of Manhattan, City and State of New York, in 
one or more daily newspapers of general circulation pub¬ 
lished in Boston, Massachusetts, and in one of more daily! 
newspapers of general circulation published Sin Philadel¬ 
phia, Pennsylvania, the first publication of sijch notice to 
be not less than twenty-eight days before the day of sale, 
and that said trustees may adjourn any sale; to be made 
hereunder as often as they may desire by announcement at 




670 JAMES STEWART & COMPANY ET AL. VS. 

the time and place appointed for such sale or any ad¬ 
journed sale, and that without further notice of publication 
the trustees may make such sale at the time and place to 
which the same shall have been so adjourned or re¬ 
adjourned, and it is further 

Adjudged, ordered and decreed, That said trustees shall 
require a deposit of $200,000.00 from the successful bidder 
at the time of said sale, and it is further 

Adjudged, ordered and decreed, That the provisions of 
Equity Rule 68 be in all respects complied with except as 
to the special provisions contained in this decree, and it 
is further 

Adjudged, ordered and decreed, That any purchaser of 
said property under said sale may make payment therefor 
in whole or in part in bonds secured by said indenture of 
mortgage or deed of trust dated as of June 1, 1925, and 
recorded July 17, 1925, in Liber 5566 at folio 104 of the 
Land Records of the District of Columbia, and said supple¬ 
ment thereto dated April 1, 1926, and recorded April 22, 
1926, in Liber 5734 at folio 358 of said Land Records, and 
in coupons thereof, with the same effect as though payment 
had been made in cash, provided, however, that such pur¬ 
chaser shall pay a sufficient amount of cash to in- 
613 sure the payment of all the taxes, assessments, costs, 
expenses, compensation, liabilities and advances to 
the payment of which the purchase money or proceeds of 
any sale hereunder are “first’’ to be applied as hereafter 
provided, and shall also pay a sufficient amount of cash so 
that all other holders of bonds and coupons secured by said 
indenture of mortgage or deed of trust dated as of June 
1, 1925, and recorded July 17, 1925, in Liber 5566 at folio 
104 of the Land Records of the District of Columbia, and 
said supplement thereto dated April 1, 1926, and recorded 
April 22, 1926, in Liber 5734 at folio 358 of said Land Rec¬ 
ords, will receive their full distributive shares of said pur¬ 
chase money or proceeds of sale as in said indenture pro¬ 
vided, and it is further 

Adjudged, ordered and decreed, That before any sale 
is confirmed, said trustees are to give an additional under¬ 
taking in the penalty of such amount as the Court may then 
fix, and it is further 
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Adjudged, ordered and decreed, That the purchase money 
or proceeds of any sale made hereunder shhll he applied 
by said trustees as follows: j 

First, to the payment of all taxes, assessments and costs 
of redemption from any tax sale which may have been had 
of said property, and to the payment of the costs and ex¬ 
penses of the sale hereunder, and of a reasonable commis¬ 
sion to said trustees, Harold E. Doyle and Andrew B 
Duvall, to be hereafter determined by this Court, and to 
the payment of reasonable compensation to the attorneys 
and counsel of The National Shawmut Bank of Boston as 
trustee under said indenture of mortgage, and of all ex¬ 
penses, liabilities and advances made or incurred by The 
National Shawmut Bank of Boston as such trustee 
614 as determined in this decree or as hereafter deter¬ 
mined, and the Court retains jurisdiction to include 
any additional sums or amounts which may be earned or 
incurred after the date of this decree; i 

Second, to the payment of the whole amount then due 
and unpaid upon the bonds secured by said indenture of 
mortgage or deed of trust dated as of June 1925, and 
recorded July 17, 1925, in Liber 5566 at foliol 104 of the 
Land Records of the District of Columbia, and said supple¬ 
ment thereto dated April 1, 1926, recorded April 22, 1926, 
in Liber 5734 at folio 358 of said Land Records, for prin¬ 
cipal and coupons, including interest at the coupon rate 
from the time when due on principal and coupons, and in 
case such proceeds shall be insufficient to pay i;n full such 
whole amount, then ratably to the payment of‘such prin¬ 
cipal and coupons without preference or priority of prin¬ 
cipal over coupons and interest or of coupons and interest 
over principal or of any coupon over any other coupon, but 
subject to the provisions of Section 10 of Article I and 
Section 8 of Article IV of said indenture; 

and it is further 


Adjudged, ordered and decreed, That the indenture of 
mortgage or deed of trust dated as of June 1,11925, and; 
recorded July 17, 1925, in Liber 5566 at folio 145 of the 
Land Records of the District of Columbia, together with a 
supplement thereto dated April 1, 1926, and recorded April 
22, 1926, in Liber 5734 at folio 366 of said Landi Records, 



i 
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is a second lien upon said real estate, and is prior to, and 
takes precedence over, any and all liens, claims, rights, 
titles and interests to and in the real estate covered 

615 by said indenture and supplement thereto and here¬ 
tofore described of any and all of the other parties 

defendant to the counterclaim or cross-bill filed herein by 
the defendant, The National Shawmut Bank of Boston as 
trustee under said indenture of mortgage or deed of trust 
dated as of June 1, 1925, and recorded July 17, 1925, in 
Liber 5566 at folio 104 of the Land Records of the District 
of Columbia, and supplement thereto dated April 1, 1926, 
and recorded April 22, 1926, in Liber 5734 at folio 358 of 
said Land Records, and is subject only to the lien of said 
last mentioned indenture of mortgage or deed of trust and 
supplement thereto, and it is further 

Adjudged, ordered and decreed, That the defendants, The 
National Shawmut Bank of Boston, as trustee of the Wash¬ 
ington Central Trust and Robert H. Montgomery, as trus¬ 
tee of the Washington Central Trust, but not individually, 
are indebted to the plaintiff Liberty Trust Company as 
trustee under said indenture of mortgage or deed of trust 
dated as of June 1, 1925, and recorded July 17, 1925, in 
Liber 5566 at folio 145 of the Land Records of the District 
of Columbia, and a supplement thereto dated April 1, 1926, 
and recorded April 22, 1926, in Liber 5734 at folio 366 of 
said Land Records upon the bonds secured thereby in the 
following amounts: 

The principal sum of $796,500. 

Coupons dated December 1, 1927, $27,877.50. 

Interest on $824,377.50 at 7 per centum per annum from 
December 1,1927, to March 23, 1928, $17,829.41. 

Total amount due March 23, 1928, $842,206.91. 

With interest on $842,206.91 from March 23, 1928, at 
7 per centum per annum to this date. 

For reasonable compensation to the Liberty Trust Com¬ 
pany as trustee under said indenture, $5000, to Hamilton 
& Hamilton, counsel for Liberty Trust Company, as such 
trustee $20,000, and for disbursements and expenses made 
and incurred by said trustee and said counsel $3630.42 and 

to Warner, Stackpole & Bradee, Boston Counsel $5000- 

And that said defendants, The National Shawmut 

616 Bank of Boston and Robert H. Montgomery as trus¬ 
tees of the Washington Central Trust, have defaulted 



LIBERTY TRUST COMPANY ET AL. I 673 

i 

i 

in the payment of said indebtedness, which default still 
continues, and it is further j 

Adjudged, ordered and decreed, That the purchase money 
or proceeds of any sale made under this decree shall be 
applied by the trustees appointed in this decree after pay¬ 
ment of the amounts covered in Paragraphs entitled 
“First 7 ’ and “Second’’ as follows: ! 

Third, to the payment of reasonable compensation to the 
Liberty Trust Company and to the attorneys and counsel 
of Liberty Trust Company as trustee undet* said second 
indenture of mortgage and of all expenses, liabilities and 
advances made or incurred by the Liberty Trust Company 
as such trustee as determined in this decreO or as here¬ 
after determined, and the Court retains jurisdiction to 
include any additional sums or amounts which may be 
earned or incurred after the date of this decree; 

Fourth, to the payment of the whole amount then due 
and unpaid upon the bonds secured by said indenture of 
mortgage or deed of trust dated as of June jl, 1925, and 
recorded July 17, 1925, in Liber 5566 at folio 145 of the 
Land Records of the District of Columbia and! said supple¬ 
ment thereto dated April 1, 1926, and recorded April 22, 
1926, in Liber 5734 at folio 366 of said Land Records for 
principal and coupons, including interest at thei coupon rate 
from the time when due on principal and coupons and in 
case such proceeds shall be insufficient to payi in full such 
whole amount then ratably as in said indenture provided. 

and it is further j 

Adjudged, ordered and decreed, That!the defend- 
617 ant James Stewart & Company, Inc. has! a lien upon 
the real estate hereinbefore described, superior to the 
claims of all of the parties to this suit other than the plain¬ 
tiff, Liberty Trust Company, a corporation, Trustee, and 
the defendant The National Shawmut Bank of Boston, Trus¬ 
tee, under the Indentures of Mortgage hereinbefore men¬ 
tioned, in the sum of One Hundred Ninety-six Thousand 
Two Hundred Ninety-seven Dollars and Forty-eight Cents 
($196,297.48), with interest at the rate of six per icentum per 
annum from the twenty-ninth day of December^ 1927; and 
that the purchase money or proceeds of any sale made 
under this decree shall, after payment of thje amounts 

43—5108a I 
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covered in iparagraphs entitled “First,” “Second,” 
“Third” and “Fourth,” be applied by the Trustees ap¬ 
pointed in this decree to the payment of the aforesaid lien 
of defendant James Stewart & Company, Inc., and in case 
the balance of such proceeds shall be insufficient to pay 
the same in full then to the payment thereof to the extent 
of such balance, and it is further 

Adjudged, ordered and decreed, That the decree pro 
confesso heretofore entered September 5, 1928, be and the 
same is hereby vacated as to the defendant Lawton G. 
Herriman, and it is further 

Adjudged, ordered and decreed, That the following par¬ 
ties to the above entitled cause are entitled to liens upon 
the real estate hereinbefore described in the amounts and 
with interest as follows and that said liens are of equal 
rank: 

The defendant, The Baker Cork & Tile Company, Inc., 
$4,027.75 with interest at 6% per annum from December 
21, 1927. 

The defendant, Elmer H. Catlin Company, Inc., $5,070.28 
with interest at 6% per annum from November 30, 1927. 

The defendants, Charles A. Coolidge, Henry R. 
618 Shepley, Francis IT. Bulfinch and Lewis B. Abbott, 
trading as Coolidge, Shepley, Bulfinch & Abbott, 
$17,028.88 with interest at 6% per annum on $16,809 from 
November 29,1927, and on $219.88 from December 30, 1927. 

The defendant, Lawton G. Herriman $2100.00 with inter¬ 
est at 6% per annum from January 30, 1928. 

The defendant, General Electric Company $911.64 with 
interest at 6% per annum from May 17, 1928. 

The defendant, Sanborn Electric Company $300.57 with 
interest at 6% per annum from April 12, 1928. 

The defendant, Weaver Brothers, Inc., $32,877.30 with 
interest from Dec. 31, 1927. 

And it is further 

Adjudged, ordered and decreed, That the purchase money 
or proceeds of any sale made under this decree shall be 
applied by the trustees appointed in this decree after pay¬ 
ment of the amounts covered in the Paragraphs entitled 
“First,” “Second,” “Third,” and “Fourth” and of the 
aforesaid lien of James Stewart & Company, Inc., to the 
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payment of the said liens herein decreed in favor of the 
defendants, The Baker Cork & Title Company, Inc., Elmer 
H. Gatlin Company, Inc., Charles A. Coolidge, Henry R. 
Shepley, Francis U. Bulfinch and Lewis B. Abbott, trading 
as Coolidge, Shepley, Bulfinch & Abbott, Lawton G. Herri- 
man, General Electric Company, Sanborn ^llectric Com¬ 
pany and Weaver Brothers, Inc., and in case said proceeds 
shall be insufficient to pay said liens in full! then ratably 
among said lienors, and it is further 
Adjudged, ordered and decreed, That after payment of 
all amounts heretofore provided in this decree any sur¬ 
plus of purchase money or proceeds of any sale made 
under this decree shall be paid by the trustees appointed 
in this decree to the trustees of the Washington Central 
Trust as they exist at the time of such payment, and It is 
further j 

Adjudged, ordered and decreed, That any pur- 
619 chaser of said property under said sale who is en¬ 
titled to a lien hereunder may, after payment as pro¬ 
vided in Equity Rule 68 of an amount sufficient to pay all 
the taxes, assessments, costs, expenses, compensation, com¬ 
missions, and charges provided for in this decree, and all 
bonds, coupons and interest thereon the priority of which 
has been determined by this decree, and all other liens the 
priority of which has been determined by this decree, make 
payment in bonds and coupons secured by the indenture to 
which the Liberty Trust Company is trusted heretofore 
described or by crediting the amount of any lien established 


extent of a 
such bonds 
proceeds of 


by this decree, but in either case only to the 
sum equal to that which would be payable on 
and coupons or upon such lien out of the net 
the sale if such payment were made in money. 

And it is further 
Adjudged, ordered and decreed, That the bill of com¬ 
plaint of the plaintiff, Liberty Trust Company,;be and the 
same is hereby dismissed as to the defendant, The National 
Shawmut Bank of Boston as trustee under indenture of 

i 

mortgage or deed of trust dated as of June 1^ 1925, and 
supplement thereto dated April 1, 1926, and it! is further 
Adjudged, ordered and decreed, That any and gll counter¬ 
claims or cross-bills filed in the above entitled cquse (other 
than that contained in the answer of The Natiqnal Shaw- 
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mut Bank of Boston as trustee under indenture of mort¬ 
gage or deed of trust dated as of June 1, 1925, and a 
supplement thereto dated April 1, 1926), be and the same 
are hereby dismissed as to Liberty Trust Company, as 
trustee, The National Shawmut Bank of Boston as trustee 
under indenture of mortgage or deed of trust dated as of 
June 1, 1925, and a supplement thereto dated April 1, 1926, 
Coffin & Burr, Inc., Hartford Accident & Indemnity 
620 Company, Maryland Casualty Company, and Metro¬ 
politan Casualty Insurance Company of New York, 
and if is further 

Adjudged, ordered and decreed, That all sums of money 
held by Harold E. Doyle and Andrew B. Duvall, as re¬ 
ceivers herein, on the date of delivery of possession of the 
real estate sold under this decree, after the deduction of 
such expenses and commissions to the said receivers as 
shall be hereafter fixed by this Court, shall be paid over 
on said date to the trustees herein appointed, to be applied 
by such trustees in the same manner as has been hereto¬ 
fore provided with respect to the purchase money or pro¬ 
ceeds of said sale, and it is further 

Adjudged, ordered and decreed, That the trustees herein 
appointed may, at this or any subsequent term of Court, 
petition this Court for further instructions under this de¬ 
cree, and this Court hereby reserves unto itself jurisdiction 
over this suit and over the parties thereto for this purpose. 

PEYTON GORDON, 

Justice . 

From the foregoing decree, the following parties in open 
court severally note an appeal to the Court of Appeals, and 
the undertaking for costs on such appeal is hereby fixed 
in the sum of $100 as to each party appealing, or a cash 
deposit of $50 in lieu thereof, the parties appealing being: 

James Stewart & Company, Inc. 

Parker-Bridget Company. 

Peoples Drug Stores Incorporated, a Maryland corpora¬ 
tion. 

Peoples Drug Stores Incorporated, a Delaware corpo¬ 
ration. 

The Madrillon Company, Inc. 
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Catlins Inc., a body corporate. 

621 Charles A. Coolidge, Henry R. Shepley, Francis 

U. Bnlfinch, and Lewis B. Abbott, trading as Cool¬ 
idge, SKepley, Bulfinch & Abbott. j 

The Baker Cork & Tile Company, Inc. j 

General Electric Company. I 

Sanborn Electric Company. 

Weaver Bros. Inc. I 

Lawton G. Herriman. i 

PEYTON GORDON, 

j Justice. 

i 

l 

[Endorsed:] Equity. No. 48144. Liberty Trust Com¬ 
pany, a Corporation, Trustee, Plaintiff, v. The National 
Shawmut Bank of Boston, a Corporation, et ah, Defendants. 

Final Decree of Foreclosure. S 

! 

622 Filed Jul. 3, 1929. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia. 

I 

Equity. No. 48144. 

i 

Liberty Trust Co., Trustee, Plaintiff, 

i 

i 

vs. j 

The National Shawmut Bank of Boston, Mass., Trustee, 

et al., Defendants. | 

! 

Order Extending Time with Reference to Statement of 

Evidence on Appeal. j 


Upon consideration of the motion filed herein July 1, 
1929, and it being shown to the Court that due Service and 
notice has been made and given, and also good catise shown, 
in accordance with Law Rule 46, it is, by the Court, this 3rd 
day of July, 1929, ordered that the time for the filing with 
the Clerk of this Court of the statement of evidence on ap¬ 
peal by various parties who have noted appeals in this 
cause from the decree entered herein June 29, 19^9, be, and 
the same is hereby, extended to and including August 16, 
1929 

PEYTON GORDON, 

Justice. 


i 


i 
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623 Memoranda. 

July 15, 1929.—$100 undertaking on appeal by Madrillon 
Co. approved and filed. 

July 22, 1929.—$50 cash deposit on appeal by Peoples 
Drug Stores, Md. 

$50 cash deposit on appeal by Peoples Drug Stores, Del. 
$50 cash deposit on appeal by Stewart & Co. 

$50 cash deposit on appeal by Coolidge, Shepley, Bulfinch 
& Abbott. 

Julv 23,1929.—$50 cash deposit on appeal by Baker Cork 
& Tile Co. 

July 24, 1929.—$50 cash deposit on appeal by Parker- 
Bridget Co. 

$50 cash deposit on appeal by Weaver Bros., Inc. 

624 Filed Aug. 8, 1929. 

In the Supreme Court of the District of Columbia. 

Equity. No. 48144. 

Liberty Trust Co., a Corporation, Trustee, Plaintiff, 

v. 

National Shawmut Bank of Boston, a Corporation, Trus¬ 
tee, et al., Defendants. 

Designation of Record on Appeal. 

The Clerk will please prepare a single transcript of 
record for the undersigned appellants from decree herein 
of June 29,1929, and include therein: 

1. Bill filed March 29,1928, and Exhibits (5) thereto. 

2. Order pro confesso of May 15, 1928, against National 
Shawmut Bank as Trustee of Washington Central Trust. 

3. Answer and counterclaim filed May 16, 1928, by 
Stewart & Co., and Exhibits (9). 

4. Answer and counterclaim filed June 11, 1928, by Na¬ 
tional Shawmut Bank as Trustee under mortgage, and Ex¬ 
hibits (4). 

5. Reply filed June 13, 1928, by National Shawmut Bank 
as trustee under mortgage to answer and counterclaim of 
Stewart & Co., and Exhibits (5), 
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6. Reply filed June 29, 1928, by Stewart & (po. to counter¬ 

claim of National Shawmut Bank as Trustee under mort¬ 
gage. | 

7. Order pro confesso of July 10, 1928, against R. H. 
Montgomery and Samuel L. Powers as Trustees of Wash¬ 
ington Central Trust. 

625 8. Answer filed July 16, 1928, by plaintiff to 

counterclaim of Stewart & Co. j 

9. Answer and cross-bill filed July 17, 1928, by Peoples 
Drug Stores, of Maryland, to bill. 

10. Answer and cross-bill filed July 17, 1928, by Peoples 
Drug Stores, of Maryland, to cross-bill of National Shaw¬ 
mut Bank as Trustee under mortgage, and Exhibits (2). 

11. Answer and cross-bill filed July 19, 1928, by Peoples 
Drug Stores, of Delaware, to bill. 

12. Answers and cross-bill filed July 19, ^928, by Peo¬ 
ples Drug Stores, of Delaware, to cross-billj of National 
Shawmut Bank as Trustee under mortgage, j 

13. Answer filed July 27, 1928, by The Madrillon Co. 

14. Motions filed August 24, 1928, by Hartfprd Accident 
& Indemnity Co., Maryland Casualty Co., and Metropolitan 
Casualty Insurance Co. of New York, to quash process. 

15. Answer filed August 28, 1928, by Coolidge, Shepley, 

Bulfinch and Abbott to bill. j 

16. Answer filed August 28, 1928, by Coolidge, Shepley, 
Bul/finch and Abbott to cross-bill. 

17. Answer filed August 31, 1928, by National Shawmut 
Bank as Trustee under mortgage to cross-bill of Peoples 
Drug Stores, of Delaware. 

18. Answer filed August 31, 1928, by National Shawmut 

Bank as Trustee under mortgage to cross-bill of Peoples 
Drug Stores, of Maryland. j 

19. Answer filed September 4, 1928, by Coojlidge, Shep¬ 
ley, Bulfinch and Abbott to cross-bill lof National 

626 Shawmut Bank as Trustee under mortgage. 

20. Order of September 6,1928, overruling motions 
to quash. 

21. Order pro confesso of September 6, 1^28, against 
Trustees of Washington Central Trust on cross-bill of 
National Shawmut Bank as Trustee under mortgage. 

22. Order pro confesso of September 11, 1^28, against 
Trustees of Washington Central Trust as to cross-bill of 
Stewart & Co. 
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23. Answer of plaintiff filed Sept. 17,1928, to cross-bill of 
National Shawmut Bank as Trustee under mortgage. 
Naional Shawmut Bank as Trustee under mortgage. 

24. Answer of plaintiff filed Sept. 22, 1928, to cross-bills 
of Peoples Drug Stores. 

25. Answer of plaintiff filed Sept. 27,1928, to cross-bill of 
Coolidge, Sheplev, Bulfinch and Abbott. 

26. Answer filed Sept. 28', 1928, by National Sliawmut 
Bank as Trustee under mortgage to cross-bill of Coolidge, 
Shepley, Bulfinch and Abbott. 

27. Answer filed Oct. 8, 1928, by Parker-Bridget Co. to 
bill and cross-bill. 

28. Answer filed Oct. 30, 1928, by Baker Cork & Tile Co. 
to bill. 

29. Answer filed Oct. 30, 1928, by Baker Cork & Tile Co. 
to cross-bill of National Sliawmut Bank as Trustee. 

30. Intervening petition and answer filed Nov. 2, 1928, 
by Weaver Bros. Inc., and Exhibits (4). 

31. Order pro confesso of Nov. 2, 1928, against City 
Central Corporation and Robert M. Burnett on cross-bill 

of National Shawmut Bank as Trustee. 

627 32. Motion filed Nov. 1, 1928, by Hartford Acci¬ 

dent and Indemnity Co. et al. to dismiss cross-bill 
and counterclaim of Stewart & Co. 

33. Order of Jan. 4, 1929, overruling said motion filed 
Nov. 1,1928. 

34. Answer filed Jan. 22,1929, by Hartford Accident and 
Indemnity Co. et al. to cross-bill and counterclaim of 
Stewart & Co. 

35. Amendment filed April 5, 1929, by Peoples Drug 
Stores to pleadings. 

36. Answer filed April 15, 1929, by National Shawmut 
Bank as Trustee to cross-bill of Baker Cork & Tile Co. 

37. Answer filed April 15, 1929, by National Shawmut 
Bank as Trustee to amendment of Peoples Drug Stores. 

38. Answer filed April 15,1929, by Coffin & Burr to coun¬ 
terclaim of Stewart & Co. 

39. Supplemental Answer filed April 16,1929, by Stewart 
& Co. 

40. Reply filed April 16,192'9, by National Shawmut Bank 
as Trustee to supplemental answer of Stewart & Co, 
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41. Reply filed April 1G, 1929, by Coffin & Buyr to supple¬ 
mental answer of Stewart & Co. 

42. Amendment filed April 30, 1929, to answer and coun¬ 
terclaim of Stewart & Co. 

43. Amendment filed May 8, 1929, to answer! of National 

Shawmut Bank as Trustee to bill. j 

44. Amendment and supplement filed May j 8, 1929, to 
reply of National Shawmut Bank as Trustee to an- 

628' swer of Coolidge, Shepley, Bulfinch & Abbott. 

45. Amendment and supplement filed May 8, 1929, 
to reply of National Shawmut Bank as Trustee to answer of 
Stewart & Co. j 

46. Order of June 29, 1929, dismissing cross-bill of Na¬ 
tional Shawmut Bank as Trustee as to R. M. Burnett. 

47. Final decree of foreclosure, etc., of Jufie 29, 1929; 

appeals noted, and amounts of undertakings or (deposits on 
appeal fixed. ! 

48. Order of July 3, 1929, extending time to file state¬ 
ment of evidence on appeal. 

49. Memoranda. 

July 15, 1929, $100 undertaking on appeal by Madrillon 
Co. approved and filed. j 

July 22, 1929, $50 cash deposit on appeal by Peoples 
Drug Stores, Md. 

July 22, 1929, $50 cash deposit on appeal by Peoples 
Drug Stores, Del. j 

July 22,1929, $50 cash deposit on appeal by Stqwart & Co. 

July 22, 1929, $50 cash deposit, on appeal by Coolidge, 
Shepley, Bulfinch & Abbott. j 

July 23, 1929, $50 cash deposit on appeal by Baker Cork 
& Tile Co. | 

July 24, 1929, $50 cash deposit on appeal bv Parker- 
Bridget Co. I 

July 24, 1929, $50 cash deposit on appeal by Weaver 
Bros. Inc. 

50. This designation. 

51. Several and separate assignments of errors when 

filed by each of appellants above named. j 

52. Memo, of date of filing with Clerk of (statement 
629 of evidence on appeal from decree of June 29, 1929. 

53. Memo, of date of submission to the Court of 

statement of evidence on such appeal. j 
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54. Memo, of date of settlement and signing by Court of 
statement of evidence on such appeal. 

! CLEPHANE & LATIMER, 

Attorney- for James Steivart £ Co., Inc. 

GEO. E. SULLIVAN, 

Attorney for Partier-Bridget Co. 
i and Weaver Bros. Inc. 

H. WINSIIIP WHEATLEY, 

Attorney for Peoples Drug Stores, 
Inc., of Delaware arid Peoples Drug 
Stores, Inc., of Maryland. 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 

Attorney- for Baker Cork £ Tile Co. 

EDWAR1) STAFFORI >, 

Per J. W. L., 

Attorney for Coolidge, 

Shepley, Bulfinch cl' Abbott. 

WALTER M. BASTTAN, 


Attorney for Madrillon Co. 

Service of a copy of the foregoing designation of record 
acknowledged this 7th day of August, 1929. 

HAMILTON & HAMILTON, 

Attorneys for Plaintiff. 

J. HARRY COVINGTON, 

SPENCER GORDON, 

Attorneys for National Shawmut 
Bank as Trustee under First Mort¬ 
gage and for Coffin £ Burr, Inc. 

; MASON, SPALDING & McATEE, 
i Attorneys for City Central Corporation. 
630 MINOR, GATLEY & DRURY, 

P>v ARTHUR P. DRURY, 

Attorneys for Hartford Accident £ 
Indemnity Co., Maryland Casualty 
\ Co., and Metropolitan Casualty In¬ 

surance Co. of New York. 
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631 Filed Sep. 9, 1929. Frank E. Cunningham, Clerk. 

I 

I • 

In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

In Equity. No. 48144. j 

Liberty Trust Company, Trustee, Plaintiff, 

vs. 

| 

The National Shawmut Bank of Boston, Trustee, et al., 

Defendants. 


Assignment of Errors by James Stewart & Company, Inc. 

Comes now the defendant, James Stewart & Company, 
Inc., appellant, and for assignment of errors, says that the 
Court erred: 

i 

1. In entering the decree herein of June 29, 1929, insofar 
as this appellant is concerned. 

2. In holding that this appellant is not entitled to pay¬ 
ment of its established claim by the surety companies (de¬ 
fendants to this appellant’s counter-claim) oh account of 
the completion bond in the sum of $1,200,000 dated April 1, 
1926, in which appellee The National Shawnpit Bank of 
Boston, trustee, is named as obligee and said Surety com¬ 
panies are sureties. 

3. In refusing to admit in evidence document marked 

“ Stewart Exhibit at Hearing May 27, 1929, for Identifica¬ 
tion” tending to prove that the aforesaid surety companies, 
after issues joined in this suit, purchased and jbecame the 
owners of all or substantially all of the first mortgage bonds, 
and thereby became and were the real parties! in interest 
under the first mortgage. j 

4. In entering the decree of June 29, 1929, in face 
632 of the evidence adduced tending to pro^e that said 
surety companies had become the owners of all or 
substantially all of said first mortgage bonds, without re¬ 
quiring as a condition to the entry of the foreclosure de¬ 
cree, the payment by said surety companies of the estab¬ 
lished claim of this defendant. 
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5. In refusing to hold that Coffin & Burr, Inc. and the 
first mortgage bond-holders were hound by Coffin & Burr’s 
election, exercised under an express provision of its loan 
agreement, to complete said building (of which election due 
notice was given to the aforesaid surety companies) and 
that such election inured to the benefit of this appellant, so 
that this appellant in thereafter completing the erection of 
said building became entitled to the benefit of said election 
and of the security of the first mortgage surety bond, for 
the payment of the balance due it. 

5. a. In refusing to hold that the first mortgagee, as a con¬ 
dition of the relief herein, should first collect and apply 
upon its mortgage indebtedness, the amounts recovered by 
it March 18, 1929 (to wit, $1,200,000. and interest), in cer- 
tion suits against said surety companies upon the so-called 
completion bond referred to in its said mortgage. 

6. In refusing to hold that the first and second mortgage 
surety bonds, being assets available to the plaintiff and de¬ 
fendant National Shawmut Bank, trustee, as additional 
security for said mortgage loans, said plaintiff and said 
defendant should be required to realize upon these assets 
and apply the proceeds therefrom in reduction of the mort¬ 
gage indebtedness as a condition to granting their prayers 
for foreclosure of the mortgages. 

7. In refusing to hold that the Trustees of the First and 

Second Mortgage Bonds, and each of them, as a con- 
633 dition of relief herein should be required to collect 
and receive the moneys or damages under the so- 
called completion bonds respectively held by each of said 
Trustees and to use and apply the same as provided in 
Section 9 of Subdivision XI of each of such mortgages. 

8. In not holding upon the facts apparent upon the face 
of the series of instruments recorded July 17, 1925, and 
upon the face of the other documents to which said recorded 
instruments make specific reference, that the project to ac¬ 
quire the land and to erect the building thereon constituted 
in law a common enterprise or joint venture. 

9. In not holding upon the facts disclosed by the afore¬ 
said documents and by the evidence aliunde adduced at the 
trial that the project aforesaid was a joint venture in the 
nature of a partnership. 
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10. In holding upon all of the evidence that the enterprise 
known as Washington Central Trust was a pure trust in¬ 
stead of a joint venture in the nature of a partnership. 

11. In refusing to hold that the mortgage bond-holders 
took and held the said bonds with notice of all facts witli 
respect to the nature of the enterprise issuing; the same as 
were disclosed by the instruments recorded July 17, 1925, 
and by the other documents specifically mentioned or re¬ 
ferred to in said instruments, and of all other facts which 
they might have ascertained by due inquiry. : 

12. In refusing to hold that the holders of spid mortgage 

bonds, as a condition to the relief prayed by them respect¬ 
ively, should upon the evidence be required to do equity by 
paying this appellant the amount of its established claim for 
the erection of the building. ! 

13. In refusing to hold, upon the evidence as to 
634 the nature and object of the Washington Central 
Trust’ that those interested in the ultimate fruits of 
said project, either as bond- or share-holder's, were es¬ 
topped from asserting rights superior to parties (including 
this appellant) who were induced to and did fuirnish labor 
and materials for the consummation of said project. 

14. In not holding that the equitable lien of this appellant 
was superior to the liens of the mortgages securing the 
bonds issued by said Washington Central Trust to the lend¬ 
ers named in the respective loan agreements of July 10, 
1925, namely Coffin & Burr, Inc., and City Central Corpora¬ 
tion. 

15. In excluding evidence offered by this j appellant, 

through witness A. M. Stewart, directing head pf this ap¬ 
pellant corporation, that it was upon the strength of and 
in reliance upon reports made to him by the witness Watts 
of the existence and nature of the completion! bond for 
$1,200,000 that this appellant entered into the contract for 
the erection of the building. j 

16. In unreasonably limiting the time within iwhich en¬ 
cumbrancers (including this appellant), held by said Court 
to be junior to said mortgages, might exercise their right 
to redeem to a period of five days from the date of! the entry 
of said final decree. 

17. In awarding, by said decree of June 29, 19:29, to the 
aforesaid first and second mortgagees* respectively, exces- 
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sive and unreasonable counsel fees to the prejudice of en¬ 
cumbrances held by said Court to be junior to said mort- 
o* a °*es. 

! WALTER C. CLEPHANE, 

J. WILMER LATIMER, 
GILBERT L. HALL, 

Attorneys for James Steiuart <£■ Company, Inc. 

635 Filed Sep. 9, 1929. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, Trustee, Plaintiff, 

vs. 

The National Shawmut Bank of Boston, Trustee, et al., 

Defendants. 

Assignment of Errors by Peoples Drug Stores, a Delaware 
Corporation and Peoples Drug Stores, a Maryland Cor¬ 
poration. 

The Peoples Drug Stores, a Delaware corporation' and 
the Peoples Drug Stores, a Maryland corporation, for as¬ 
signment of errors severally say that the Court erred as 
follows: 

1. In entering the decree of June 29, 1929, in so far as 
these defendants are severally concerned. 

2. In not holding that the Court is without authority or 
jurisdiction to make sale under either mortgage herein con¬ 
cerned of the portion of the Washington Building covered 
by the lease made to Peoples Drug Stores, a Delaware cor¬ 
poration, since neither of said mortgages covers or includes, 
but, on the contrary, excludes from its operation leaseholds 
granted by the Washington Central Trust, including ap¬ 
pellants ’ of a part or parts of said building, contradistin¬ 
guished from a leasing of “the mortgaged property 

636 as an entirety” which latter is not permitted other¬ 
wise than subject to the mortgages. 

3. In refusing to admit in evidence document marked 
“Stewart Exhibit at hearing May 27, 1929, for identifica- 
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tion” tending to prove that the surety companies, after is¬ 
sues joined in this suit, purchased and became the owners 
of all or substantially all of the first mortgage bonds, and 
thereby became and were the real parties in interest under 
the first mortgage. 

4. In entering the decree of June 29, 1929, in face of the 

evidence adduced tending to prove that said surety com¬ 
panies had become the owners of all or substantially all 
of said first mortgage bonds. j 

5. In refusing to hold that Coffin & Burr Inc., and the first 
mortgage bondholders were bound by Coffin & Burr’s elec¬ 
tion, exercised under an express provision of its; loan agree¬ 
ment, to complete said building, (of which election due no¬ 
tice was given to the aforesaid surety companies) and that 
such election inured to the benefit of these appellants. 

6. In refusing to hold that the first and second mortgage 
surety bonds, being assets available to the plaintiff and de¬ 
fendant National Shawmut Bank, trustee, ani additional 
security for said mortgage loans, said plaintiff and said 
defendant should be required to realize upon t|iese assets 
and apply the proceeds therefrom in reduction of the mort¬ 
gage indebtedness as a condition to granting th^ir prayers 
for foreclosure of the mortgages. 

7. In refusing to hold that the Trustees of the First and 
Second Mortgage Bonds, and each of them, as h condition 
of relief herein should be required to collect and receive the 
moneys or damages under the so-called completion bonds 
respectively held by each of said Trustees and to use and 

apply the same as provided in Section 9 i of Subdi- 
637 vision XI of each of such mortgages. | 

8. In not holding upon the facts apparent upon the 
face of the series of instruments recorded July! 17, 1929, 
and upon the face of the other documents to which said 
recorded instruments made specific reference, thht the pro¬ 
ject to acquire the land and to erect the building thereon 
constituted in law a common enterprise or joint Venture. 

9. In not holding upon the facts disclosed by the afore¬ 
said documents and by the evidence aliunde adduced at the 
trial that the project aforesaid was a joint venture in the 
nature of a partnership. 

10. In holding upon all of the evidence that the enterprise 
known as Washington Central Trust was a pure! trust in¬ 
stead of a joint venture in the nature of a partnership. 
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11. In refusing to hold that the mortgage bondholders 
took and held the said bonds with notice of all facts with 
respect to the nature of the enterprise issuing the same as 
were disclosed by the instruments recorded July 17, 1925, 
and by the other documents specifically mentioned or re¬ 
ferred to in said instruments, and of all other facts which 
they might have ascertained by due inquiry. 

12. In refusing to hold that the holders of said mortgage 
bonds, as a condition to the relief prayed by them, respec¬ 
tively, should, upon the evidence, be required to do equity 
by recognizing these appellants’ leasehold interests or es¬ 
tates as not being subject to divestiture by foreclosure of 
the mortgages, or either of them. 

13. In refusing to hold, upon the evidence as to the nature 
and object of the Washington Central Trust, that those in¬ 
terested in the ultimate fruits of said project, either 

638 as bond or share holders, were estopped from assert¬ 
ing rights superior to parties (including these appel¬ 
lants) who were induced to, and did, contract for, and ac¬ 
cept, and obligate themselves with respect to, leases of a part 
or parts of the building concerned for the consummation of 
said projects. 

14. In not holding that the leasehold interest or estate 
of these appellants were superior to the liens of the mort¬ 
gages securing the bonds issued by said Washington Cen¬ 
tral Trust to the lenders named in the respective loan 
agreements of July 10,1925, namely, Coffin & Burr, Inc. and 
City Central Corporation. 

15. In not holding that the lease to Peoples Drug Stores, 
a Delaware corporation, of a portion of the Washing! (fii 
Building vested in said appellant a leasehold not subject 
to divestiture by foreclosure of the mortgages or either of 
them concerned in this cause, because (a) said mortgages 
contain terms and provisions sanctioning the leasing of any 
part or parts of said Washington Building (including the 
part covered by appellant’s lease) so as not to be subject 
to divestiture of the lessee’s interest or estate by foreclo¬ 
sure of said mortgages or either of them, (b) said mort¬ 
gages were a part only of a series of documents referred 
to in said mortgages, the terms and provisions of which 
series of documents sanctioned the leasing of any part or 
parts of said Washington Building so as not to be subject 
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to divestiture of the lessee’s interest or estate by foreclo¬ 
sure of said mortgages or either of them, (c) said mort¬ 
gages were derived under a declaration of trfist which made 
such leasing indispensable to the performance of the trust, 
and (d) the representatives of the bondholders under each 
of said mortgages sanctioned and encouraged such leasing 
in the interest of the general project shown by said 
G39 series of documents. j 

16. In unreasonably limiting the time within which 
encumbrances, held by said Court to be junior! to said mort¬ 
gages, might exercise their right to redeem to a period of 
five days from the date of the entry of said final decree. 

17. In awarding, by said decree of June 29j, 1929, to the 

aforesaid first and second mortgagees, respeqtively, exces¬ 
sive and unreasonable counsel fees to the prejudice of en¬ 
cumbrancers held by said Court to be junior to said mort¬ 
gages. j 

18. In not holding that the deeds of trust arid mortgages 

set forth in the bill of complaint and in the! answer and 
cross bill of the Shawmut Bank did not in and b^ their terms 
and provisions severally sanction the lease to! the Peoples 
Drug Stores as that to which the mortgages would be sub¬ 
ject. | 

19. In decreeing that the first deed of trust recorded July 
16,1925 in liber 5566 at folio 104 and the supplement there¬ 
to recorded April 22, 1926 in liber 5734 at folio 358 are 
prior to and take precedence over the lease given to the 
Peoples Drug Stores, a Delaware corporation, pursuant to 
the agreement of March 12, 1925, which lease is dated July 
15, 1925 and amended July 12, 1927 and later assigned to 
the Peoples Drug Stores, a Maryland corporation. 

20. In holding that the deed of trust recorded July 17, 
1925 in Liber 5566 at folio 145 and the supplement recorded 
April 22,1926 in liber 5734 at folio 366 as prior to and take 
precedence over the lease delivered to Peoples Djrug Stores, 
a Delaware corporation, pursuant to the agreement of 

March 12, 1925, which lease is dated July 15, 1925 
640 and amended July 12, 1927 and later assigned to the 
Peoples Drug Stores, a Maryland corporation. 

21. In holding that the mortgages and deeds of trust 
held by the plaintiff and by the National Shawmut Bank, 

44—5108a 


i 

i 
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trustees, had prior right or were superior to the lease of 
Peoples Drug Stores. 

22. In not holding that the lease of Peoples Drug Stores 
was equal to or paramount to the deeds of trust of the 
plaintiff and of the National Shawmut Bank, as trustees. 

23. In not holding that the National Shawmut Bank, The 
Liberty Trust Co., The City Central Corporation, Wash¬ 
ington Central Trust, Coffin & Burr and Albert 0. Hagar 
were parties to a common or joint enterprise and therefore 
that these mortgages were not superior to the lease of the 
plaintiff. 

24. In not holding that the purpose of the formation of 
the Washington Central Trust was the leasing of office 
space therein, that this right was recognized by the deeds 
of trust and that being so recognized that the trustees of 
the deed of trust and the parties secured thereby were sub¬ 
ject to such leases as had been given and particularly to 
the lease of Peoples Drug Stores. 

25. In not holding that the contract of Stockwood Invest¬ 
ment Co. dated March 12, 1925 and the lease and deed de¬ 
livered pursuant thereto on July 15, 1925 gave the Peoples 
Drug Stores an equal or paramount right to the mortgages. 

26. In not holding that the mortgagees and the parties 
in privy with them, were bound to take notice of the title 
of those in possession of the property and to make inquiries 
as to the nature of the title claimed by those in posses¬ 
sion. 

641 27. In not holding that the minutes of the Wash¬ 

ington Central Trust passed on July 10, 1925 had 
ratified the contract of the Stockwood Investment Co. of 
March 12, 1925 and entitled the Peoples Drug Stores to a 
lease to which the mortgages were not superior. 

28. In not holding that the deed delivered July 15, 1925 
and the lease delivered on the same day should be consid¬ 
ered and read as one and the same instrument and contract 
and if so considered together that the mortgages should 
not have priority to the lease. 

29. In not holding that the contract of March 12, 1925 
and deed delivered July 15, 1925 and the lease delivered 
the same day were one and the same agreement and if con¬ 
sidered together that the mortgages should not have prior¬ 
ity to the lease. 
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30. In not holding that the contract of March 12, 1925 • 
between the Stockwood Investment Company and the trus¬ 
tees of the Washington City Central Trust, the deed from 
the Stockwood Investment Company to the Washington 
Central Trust delivered July 15, 1925 and the lease to the 
Peoples Drug Store, executed and delivered July 15, 1925 
and the two mortgages involved in this case were one entire 
transaction and that the mortgages did not have priority 
over the lease. 

31. In not holding as a matter of fact that: the evidence 
showed that the trustee under the first trustj and supple¬ 
ment, the National Shawmut Bank, the purchaser of the 
bonds, Coffin & Burr, the trustees under the Second Trust, 
Liberty Trust Company, the purchaser of the bonds, City 

Central Corporation and purchasers from it, to wit, 
642 Richardson, Hill & Co. and others, had actual notice 
of the true contract by which the Peoples Drug 
Stores was to obtain a lease and did severally ratify that 
agreement and deal with it on the theory that the Peoples 
Drug Stores should have that lease, which should not be 
subject to assault by the mortgagees or any of them or any 
trustees for them or anvbodv for them. i 

* J ; 

32. In not holding that the alleged bonds secured by the 
mortgages are non-negotiable bonds and that j any holder 
of the same takes them with notice of all the infirmities ex¬ 
isting in the bonds themselves or in the mortgages which se¬ 
cured them and to which the bonds severally referred. 

33. In not holding that there was no bondholder in this 
case or any other party who had come into i Court and 
claimed or proved that he was a bona fide holder of any 
of the alleged bonds for value and in not holding that the 
trustees under the mortgages as parties to thej suit could 
not claim for an absent person whose name was disclosed 
or undisclosed the right of a bona fide purchaser; for value. 

34. In not holding that the very purpose of i the trusts 
and the mortgages was the erection of a building for the 
rental of space therein and that a lease given pursuant to 
such power cannot be impeached by the mortgages. 

35. In not declaring the lease of Peoples Drug Stores to 
be superior to and to have priority over the mortgages in 
which the plaintiff and the National Shawmut iBank are 
trustees. 
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36. In not requiring* the "Washington Central Trust and 
its trustees to consent to the assignment of the lease from 
the Peoples Drug Stores Incorporated, a Delaware corpora¬ 
tion to Peoples Drug Stores, Inc., a Maryland corporation 
and that upon its or their failure to so comply to appoint 
a trustee with authority and directions to grant such con¬ 
sent. 

643 37. In refusing to permit counsel for the Peoples 

Drug Stores to show that the financial responsibility 
and stockholders of the Peoples Drug Stores as a Delaware 
corporation and Peoples Drug Stores, as a Maryland cor¬ 
poration, were exactly the same, as set forth in the answer 
and cross bills of the Peoples Drug Stores and that the 
withholding of the consent to the assignment was an unrea¬ 
sonable withholding. 

38. In refusing to admit evidence tendered by the Peoples 
Drug Stores, tending to prove that the financial condition 
of the Peoples, Drug Stores, as a Maryland corporation was 
as good, if not better, than the Peoples Drug Stores, a 
Delaware corporation and that the withholding of consent 
to the transfer of the lease was unreasonable. 

39. In passing the order of August 14, 1929 denying the 
motion of these appellants to require the trustees to an¬ 
nounce to any, prospective purchaser that the two corpora¬ 
tions thereby moving had appealed from the decree of the 
Court or that leave be granted to the Peoples Drug Stores, 
respectively to make such announcement at the time and 
place of sale. 

H. WINSHIP WHEATLEY, 

THOS. L. BURKE, 

Attorneys for Peoples Drug Stores as a 

Maryland and as a Delaware Corporation. 
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644 In the Supreme Court of the District ! of Columbia, 

Holding Equity Court. j 

No. 48144. In Equity. 

Liberty Trust Company, Trustee, et al., Plaintiff, 

! 

vs. j 

The National Shawmut Bank of Boston, Trustee, et al., 

Defendants. 

i 

i 

Assignment of Errors by Parker-Bridget Co . 

I 

Filed Sept. 9, 1929. Frank E. Cunninghafn, Clerk. 

i 

Comes now the defendant, Parker-Bridget Company, ap¬ 
pellant, and, for assignment of errors, says that the Court 
erred: j 

1. In entering the decree herein of June 29, 11929, insofar 
as this appellant is concerned. 

2. In not holding that the Court is without authority or 
jurisdiction to make sale under either mortgage herein 
concerned of the portions of the first floor and basement of 
the Washington Building covered by the lease made to this 
appellant, since neither of said mortgages covers or in¬ 
cludes, but, on the contrary, excludes from its! operation, 
leaseholds granted by the Washington Central! Truest (in¬ 
cluding appellant’s) of a part or parts of said Building, 
contradistinguished from a leasing of “the mortgaged 
property as an entirety” which latter is not| permitted 
otherwise than subject to the mortgages. 

3. In refusing to admit in evidence document marked 
“Stewart Exhibit at Hearing May 27, 1929, for! identifica¬ 
tion” tending to prove that the aforesaid surety com¬ 
panies, after issues joined in this suit, purchased and be¬ 
came the owners of all or substantially all of the first mort¬ 
gage bonds, and thereby became and were the real parties 

in interest under the first, mortgage. 

645 4. In entering the decree of June 29, 1929, in face 
of the evidence adduced tending to prove! that said 

surety companies had become the owners of all or sub¬ 
stantially all of said first mortgage bonds. 
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5. In refusing to hold that Coffin & Burr Inc. and the 
first mortgage bondholders were bound by Coffin & Burr’s 
election, exercised under an express provision of its loan 
agreement, to complete said building, (of which election 
due notice was given to the aforesaid surety companies), 
and that such election inured to the benefit of this appel¬ 
lant. 

6. In refusing to hold that the first and second mortgage 
surety bonds, being assets available to the plaintiff and de¬ 
fendant National Shawmut Bank, trustee, as additional se¬ 
curity for said mortgage loans, said plaintiff and said de¬ 
fendant should be required to realize upon these assets and 
apply the proceeds therefrom in reduction of the mortgage 
indebtedness as a condition to granting their prayers for 
foreclosure of the mortgages. 

7. In refusing to hold that the Trustees of the First and 
Second Mortgage Bonds, and each of them, as a condition 
of relief herein should be required to collect and receive 
the moneys qr damages under the so-called completion 
bonds respectively held by each of said Trustees and to 
use and apply the same as provided in Section 9 of Sub¬ 
division XI of each of such mortgages. 

8. In not holding upon the facts apparent upon the face 
of the series of instruments recorded July 17, 1925, and 
upon the face of the other documents to which said recorded 
instruments make specific reference, that the project to ac¬ 
quire the land and to erect the building thereon constituted 
in law a common enterprise or joint venture. 

9. In not holding upon the facts disclosed by the afore¬ 
said documents and by the evidence aliunde adduced at the 
trial that the project aforesaid was a joint venture in the 

nature of a partnership. 

646 10. In holding upon all of the evidence that the 

enterprise known as Washington Central Trust was 
a pure trust instead of a joint venture in the nature of a 
partnership. 

11. In refusing to hold that the mortgage bond-holders 
took and held the said bonds with notice of all facts with 
respect to the nature of the enterprise issuing the same as 
were disclosed by the instruments recorded July 17, 1925, 
and by the other documents specifically mentioned or re¬ 
ferred to in said instruments, and of all other facts which 
they might have ascertained by due inquiry. 



LIBERTY TRUST COMPANY ET AL. 


695 


12. In refusing to hold that the holders of £aid mortgage 

bonds, as a condition to the relief prayed byj them, respec¬ 
tively, should, upon the evidence, be required to do equity 
by recognizing this appellant’s leasehold interest or estate 
as not being subject to divestiture by foreclosure of the 
mortgages, or either of them. i 

13. In refusing to hold, upon the evidence!as to the na¬ 
ture and object of the Washington Central Trust, that 
those interested in the ultimate fruits of isaid project, 
either as bond or share holders, were estopped from as¬ 
serting rights superior to parties (including this appellant) 
who were induced to, and did, contract forj and accept, 
and obligate themselves with respect to, leases of a part 
or parts of the building concerned for the consummation 
of said project. 

14. In not holding that the leasehold interest or estate 

of this appellant was superior to the liens of the mortgages 
securing the bonds issued by said Washington Central 
Trust to the lenders named in the respective loan agree¬ 
ments of July 10, 1925, namely, Coffin & Burr, Inc. and City 
Central Corporation. j 

15. In not holding that the lease to this appellant of a 
portion of the Washington Building vested ini appellant a 
leasehold not subject to divestiture by foreclosure of the 
mortgages or either of them concerned in this cause, be¬ 
cause (a) said mortgages contain terms and provisions 
sanctioning the leasing of any part or parts of said Wash¬ 
ington Building (including the part covered by ap- 

647 pellant’s lease) so as not to be subject to divestiture 
of the lessee’s interest or estate by foreclosure of 
said mortgages or either of them, (b) said mortgages were 
a part only of a series of documents referred to in said 
mortgages, the terms and provisions of which series of 
documents sanctioned the leasing of any part |or parts of 
said Washington Building so as not to be subject to di¬ 
vestiture of the lessee’s interest or estate by foreclosure 
of said mortgages or either of them, (c) said! mortgages 
were derived under a declaration of trust which made such 
leasing indispensable to the performance of the trust, and 
(d) the representatives of the bond-holders under each of 
said mortgages sanctioned and encouraged such leasing in 
the interest of the general project shown by said series of 
documents. ! 


i 
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16. In unreasonably limiting the time within which en¬ 
cumbrancers, (including this appellant) held by said Court 
to be junior to said mortgages, might exercise their right 
to redeem to a period of five days from the date of the 
entry of said final decree. 

17. In awarding, by said decree of June 29, 1929, to the 
aforesaid first and second mortgagees, respectively, exces¬ 
sive and unreasonable counsel fees to the prejudice of en¬ 
cumbrancers held by said Court to be junior to said mort¬ 
gages. 

GEO. E. SULLIVAN, 
Attorney for Parker-Bridget Co. 

648 In the Supreme Court of the District of Columbia, 

Holding Equity Court. 

In Equity. No. 48144. 

Liberty Trust Company, Trustee, et al., Plaintiffs, 

vs. 

The National Shawmut Bank of Boston, Trustee, et al., 

Defendants. 

Assignment of Errors by Weaver Bros., Inc. 

Filed Sep. 9, 1929. Frank E. Cunningham, Clerk. 

Comes now the defendant, Weaver Bros. Inc., appellant, 
and, for assignment of errors, says that the Court erred: 

1. In entering the decree herein of June 29, 1929, insofar 
as this appellant is concerned. 

2. In not holding that the Court is without authority or 
jurisdiction herein to make sale under the socalled First 
Deed of Trust herein concerned otherwise than subject to 
the lien and claim of this defendant, since said Deed of 
Trust does not cover nor include the said lien or claim, but 
was made subject thereto. 

3. In refusing to admit in evidence document marked 
“Stewart Exhibit at Hearing May 27, 1929, for identifi¬ 
cation” tending to prove that the aforesaid surety com¬ 
panies, after issues joined in this suit, purchased and became 
the owners of all or substantially all of the first mortgage 
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bonds, and thereby became and were the rpal parties in 
interest under the first mortgage. , 

4. In entering the decree of June 29, 1929, in face of the 

evidence adduced tending to prove that said surety com¬ 
panies had become the owners of all or substantially all of 
said first mortgage bonds. j 

5. In refusing to hold that Coffin & Burr Inc 4 and the first 
mortgage bondholders were bound by Coffin! and Burr’s 

election, exercised under an express provision of its 
649 loan agreement, to complete said building, (of which 
election due notice was given to the aforesaid surety 
companies), and that such election inured to the benefit of 
this appellant. 

6. In refusing to hold that the first and second mortgage 

surety bonds, being assets available to the plaintiff and 
defendant National Shawmut Bank, trustee, as additional 
security for said mortgage loans, said plaintiff and said 
defendant should be required to realize upon these assets 
and apply the proceeds therefrom in reduction pf the mort¬ 
gage indebtedness as a condition to granting tljeir prayers 
for foreclosure of the mortgages. j 

7. In refusing to hold that the Trustees of thje First and 

Second Mortgage Bonds, and each of them, as a condition 
of relief herein should be required to collect and receive 
the moneys or damages under the so-called completion bonds 
respectively held by each of said Trustees andito use and 
apply the same as provided in Section 9 or Subdivision XI 
of each of such mortgages. j 

8. In not holding upon the facts apparent upon the face 
of the series of instruments recorded July 17,j 1925, and 
upon the face of the other documents to which saijd recorded 
instruments make specific reference, that the project to 
acquire the land and to erect the building thereon consti¬ 
tuted in law a common enterprise or joint venture. 

9. In not holding upon the facts disclosed by jthe afore¬ 
said documents and by the evidence aliunde adduced at the 
trial that the project aforesaid was a joint venture in the 
nature of a partnership. 

10. In holding upon all of the evidence that the enter¬ 
prise known as Washington Central Trust was a pure trust 
instead of a joint venture in the nature of a partnership. 
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11. In refusing to hold that the mortgage bond-holders 
took and held the said bonds with notice of all facts with 
respect to the nature of the enterprise issuing the same as 

were disclosed by the instruments recorded July 17, 
650 1925, and by the other documents specifically men¬ 

tioned or referred to in said instruments, and of all 
other facts which they might have ascertained by due 
inquiry. 

12. In refusing to hold that the holders of said mortgage 
bonds, as a condition to the relief prayed by them, respec¬ 
tively, should, upon the evidence, be required to do equity 
by paying this appellant the amount of its established lien 
and claim. 

13. In refusing to hold, upon the evidence as to the nature 
and object of the Washington Central Trust, that tjiose 
interested in the ultimate fruits of said project, either as 
bond or share holders, were estopped from asserting rights 
superior to parties (including this appellant) who were 
induced to, and did, furnish valuable services for the con¬ 
summation of said project. 

14. In not holding that the equitable lien of this appel¬ 
lant was superior to the liens of the mortgages securing the 
bonds issued by said Washington Central Trust to the lend¬ 
ers named in the respective loan agreements of July 10, 
1925, namely, Coffin & Burr Inc. and City Central Corpora¬ 
tion. 

15. In not holding said Coffin & Burr, Inc. and City Cen¬ 
tral Corporation, jointly and severally liable herein to this 
appellant for the amount of its established lien and claim, 
and in not entering a decree against them accordingly. 

16. In unreasonably limiting the time within which en¬ 
cumbrances, (including this appellant) held by said Court 
to be junior to said mortgages, might exercise their right 
to redeem to a period of five days from the date of the entry 
of said final decree. 

17. In awarding, by said decree of June 29, 1929, to the 
aforesaid first and second mortgages, respectively, excessive 
and unreasonable counsel fees to the prejudice of encum¬ 
brancers held by said Court to be junior to said mortgages. 

GEO. E. SULLIVAN, 
Attorney for Weaver Bros. Inc . 
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651 Assignment of Errors by Charles A. Coolidge, Henry 
R. Shepley, Francis V. Bid finch, and Lewis B. Ab¬ 
bott, Copartners, Trading as Coolidge, Shepley, 
Bui finch £ Abbott. j 

Filed September 20,1929. j 

In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, Trustee, Plaintiff, 


The National Shawmut Bank of Boston, Trustee, et al., 

Defendants. ! 

i 

Come now the defendants Charles A. Cooldige, Henry R. 
Shepley, Francis V. Bulfinch and Lewis B. Abbott, appel¬ 
lants and for assignment of errors, say that the jcourt erred: 

1. In entering the decree herein on June 29, 1929, insofar 

as these appellants are concerned. ; 

2. In holding that these appellants are not entitled to pay¬ 

ment of their proven claim, by the surety companies on ac¬ 
count of the completion bond in the sum of $1,290,000 dated 
April 1, 1926, in which appellee, The National Shawmut 
Bank of Boston, trustee, is named as obligee andjsaid surety 
companies are surety. j 

3. In refusing to admit in evidence document marked 
* 4 Stewart Exhibit at Hearing May 27, 1929, for Indentifi- 
cation” tending to prove that the aforesaid sjurety com¬ 
panies after issues joined in this suit, purchased and be¬ 
came the owners of all or substantially all of the first mort¬ 
gage bonds, and thereby became and were the real 

652 parties in interest under the first mortgage. 

4. In entering the decree of June 29, 1929 in face 
of the evidence adduced tending to prove that said surety 
companies had become the owners of all or substantially all 
of said first mortgage bonds, without requiring as a condi¬ 
tion to the entry of the foreclosure decree, the pjayment by 
said surety companies of the proven claim of tbiese appel¬ 
lants. ! 
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5. In refusing to hold that Coffin & Burr, Inc. and the first 
mortgage bond-holders were bound by Coffin & Burr’s elec¬ 
tion exercised under an express provision of its loan agree¬ 
ment, to complete said building, (of which election due 
notice was given to the aforesaid surety companies) and 
that such election inured to the benefit of these appellants, 
so that these appellants in thereafter supervising the com¬ 
pletion of the said building became entitled to the benefit of 
said election and of the security of the first mortgage surety 
bond, for the payment of the balance due them. 

5a. In refusing to hold that the first mortgagee as a con¬ 
dition to the relief herein, should first collect and apply upon 
its mortgage indebtedness, the amounts recovered by it 
March 18, 1929 (to wit, $1,200,000 and interest), in certain 
suits against said surety companies upon the so-called com¬ 
pletion bond referred to in its said mortgage. 

6. In refusing to hold that the first and second mortgage 
surety bonds, being assets available to the plaintiff and de¬ 
fendant National Shawmut Bank, trustee, as additional se¬ 
curity for said mortgage loans, said plaintiff and said de¬ 
fendant should be required to realize upon these assets and 
apply the proceeds therefrom in reduction of the mortgage 

indebtedness as a condition to granting their prayers 
653 for foreclosure of the mortgages. 

7. In refusing to hold that the trustees of the first 
and second mortgage bonds, and each of them, as a condi¬ 
tion of relief herein should be required to collect and receive 
the moneys or damages under the so-called completion bonds 
respectively held by each of said trustees and to use and to 
apply the same as provided in Section 9 of Subdivision XI 
of each of said mortgages. 

8. In not holding upon the facts apparent upon the face 
of the series of instruments recorded July 17, 1925, and 
upon the face of the other documents to which said recorded 
instruments make specific reference, that the project ac¬ 
quiring the land and to erect a building thereon constitut¬ 
ing in law a common enterprise or joint venture. 

9. In not holding upon the facts disclosed by the afore¬ 
said documents and by the evidence aliunde adduced at the 
trial that the project aforesaid was a joint venture in the 
nature of a partnership. 
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10. In holding ui-)on all of the evidence that the enterprise 
known as Washington Central Trust was a pure trust in¬ 
stead of a joint venture in the nature of a partnership. 

11. In refusing to hold that the mortgage j bond-holders 

took and held the said bonds with notice of all facts with 
respect to the nature of the enterprise issuing the same as 
were disclosed by the instruments recorded July 17, 1925, 
and by the other documents specifically mentioned or re¬ 
ferred to in said instruments, and of all other facts that they 
might have ascertained by due inquiry. j 

12. In refusing to hold that the holders of said 
654 mortgage bonds, as a condition to the Relief prayed 
by them respectively, should upon the j evidence be 
required to do equity by paying these appellants the amount 
of their proven claim for the conception, drawling and fur¬ 
nishing of plans for the said building and for the super¬ 
vision of the construction of the said building, j 

13. In refusing to hold, upon the evidence as to the nature 

and object of the Washington Central Trust, that those in¬ 
terested in the ultimate fruits of said project, either as 
bond- or share-holders, were estopped from assorting rights 
superior to parties (including these appellants!), who were 
induced to and did furnish labor and materials for the con¬ 
summation of said project. 1 

14. In not holding that the equitable lien of these appel¬ 
lants was superior to the liens of the mortgages securing 
the bonds issued by said Washington Central Trust to the 
lenders named in the respective loan agreements of July 
10, 1925, namely, Coffin & Burr, Inc. and City Central Cor¬ 
poration. 

15. In unreasonably limiting the time within which en¬ 

cumbrancers, including these appellants, held by this court 
to be junior to said mortgages, might exercise their right to 
reedem to a period of five days from the date of tlie entry of 
said final decree. j 

16. In awarding, by said decree of June 29, 1^29, to the 

aforesaid first and second mortgagees, respectively, exces¬ 
sive and unreasonable counsel fees to the prejudice of en¬ 
cumbrances held by said court to be junior to $aid mort- 
o* a o*es. i 

EDWARD STAFFORD, 

Attorney for Coolidge, Shepley, Bulfinch &\Abbott. 

i 

i 

i 

i 
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655 Filed Sep. 30,1929. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 48144. 

Liberty iTrust Company, Trustee, et al., Plaintiffs, 

vs. 

The National Shawmut Bank of Boston, Trustee, et al. 

Defendants. 

Assignment of Errors by Madrillon Company , Inc., a Dela¬ 
ware Corporation. 

Madrillon Company, Inc., a Delaware Corporation, for 
assignment of errors, do say that the Court erred as fol¬ 
lows : 

1. In entering the decree of June 29, 1929, insofar as this 
defendant is concerned. 

2. In not holding that the Court is without authority or 
jurisdiction to make sale under either mortgage herein con¬ 
cerned of the portion of the Washington Building covered 
by the lease made to Madrillon Company, Inc., a Delaware 
corporation, since neither of said mortgages covers or in¬ 
cludes, but, on the contrary, excludes from its operation 
leaseholds granted by the Washington Central Trust, in¬ 
cluding appellants’, of a part or parts of said building, con¬ 
tradistinguished from a leasing of “the mortgaged property 
an an entirety,’’ which latter is not permitted otherwise 
than subject to the mortgages. 

3. In refusing to admit in evidence document marked 
“Stewart Exhibit at hearing May 27, 1929, for identifica¬ 
tion” tending to prove that the surety companies, after 
issues joined in this suit, purchased and became the owners 

of all or substantially all of the first mortgage bonds, 

656 and thereby became and were the real parties in in¬ 
terest under the first mortgage. 

4. In entering the decree of June 29, 1929, in face of the 
evidence adduced tending to prove that said surety com¬ 
panies had become the owners of all or substantially all of 
said first mortgage bonds. 

5. In refusing to hold that Coffin & Burr Inc. and the 
md the first mortgage bondholders were bound by Coffin & 
Burr’s election, exercised under an express provision of 
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its loan agreement, to complete said building, (of which 
election due notice was given to the aforesaid surety com¬ 
panies), and that such election inured to the behefit of these 
appellants. j 

6. In refusing to hold that the first and secojnd mortgage 
surety bonds, being assets available to the plaintiff and de¬ 
fendant National Shawmut Bank, trustee, ajs additional 
security for said mortgage loans, said plaintiff land said de¬ 
fendant should be required to realize upon these assets and 
apply the proceeds therefrom in reduction of the mortgage 


indebtedness as a condition to granting their 
foreclosure of the mortgages. 


prayers for 


7. In refusing to hold that the Trustees of the First and 


condition of 
receive the 


Second Mortgage Bonds, and each of them, as a 
relief herein should be required to collect and 
moneys or damages under the so-called completion bonds 
respectively held by each of said trustees and! to use and 
apply the same as provided in Section 9 of Subdivision XI 
of each of such mortgages. 1 

8. In not holding upon the facts apparent upon the face 
of the series of instruments recorded July 17, 1929, and 
upon the face of the other documents to which saiid recorded 
instruments make specific reference, that the project to ac¬ 
quire the land and to erect the building thereon Constituted 
in law a common enterprise or joint venture. 

9. In not holding upon the facts disclosed by the 
657 aforesaid documents and by the evidence aliunde ad¬ 
duced at the trial that the projects aforesaid was a 
joint venture in the nature of a partnership. 

10. In holding upon all of the evidence that! the enter¬ 
prise known as Washington Central Trust was aj pure trust 
instead of a joint venture in the nature of a partnership. 

11. In refusing to hold that the mortgage bond-holders 
took and held the said bonds with notice of all;facts with 
respect to the nature of the enterprise issuing tfye same as 
were disclosed by the instruments recorded July 17, 1925, 
and by the other documents specifically mentioned or re¬ 
ferred to in said instruments, and of all other fhcts which 
they might have ascertained by due inquiry. ! 

12. In refusing to hold that the holders of said 1 mortgage 
bonds, as a condition to the relief prayed by them, respec¬ 
tively, should, upon the evidence, be required to ! do equity 
by recognizing this appellant’s leasehold interests or es- 
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tates as not being subject to divestiture by foreclosure of 
the mortgages, or either of them. 

13. In refusing to hold, upon the evidence as to the na¬ 
ture and object of the Washington Central Trust, that those 
interested in the ultimate fruits of said project, either as 
bond or share holders, were estopped from asserting rights 
superior to parties (including this appellant) who were in¬ 
duced to, and did, contract for, and accept, and obligate 
themselves with respect to, leases of a part or parts of the 
building concerned for the consummation of said project. 

14. In not holding that the leasehold interest or estate 
of this appellant, were superior to the liens of the mort¬ 
gages securing the bonds issued by said Washington Cen¬ 
tral Trust to the lenders named in the respective loan 
agreements of July 10, 1925, namely, Coffin & Burr, Inc., 

and City Central Corporation. 

658 15. In not holding that the lease to Madrillon 

Company, Inc., a Delaware corporation, of a portion 
of the Washington Building vested in said appellant a 
leasehold no(: subject to divestiture by foreclosure of the 
mortgages or either of them concerned in this cause, be¬ 
cause, (a) said mortgages contain terms and provisions 
sanctioning the leasing of any part or parts of said Wash¬ 
ington Building (including the part covered by appellant’s 
lease) so as not to be subject to divestiture of the lessee’s 
interest or estate by foreclosure of said mortgages or either 
of them, (b) said mortgages were a part only of a series 
of documents referred to in said mortgages, the terms and 
provisions of wdiich series of documents sanctioned the 
leasing of any part or parts of said Washington Building 
so as not to be subject to divestiture of the lessee’s interest 
or estate by foreclosure of said mortgages or either of 
them, (c) said mortgages vrere derived under a declaration 
of trust which made such leasing indispensable to the per¬ 
formance of the trust, and (d) the representatives of the 
bond-holders under each of said mortgages sanctioned and 
encouraged such leasing in the interest of the general proj¬ 
ect shown by said series of documents. 

16. In unreasonably limiting the time within which en¬ 
cumbrancers, held by said Court to be junior to said mort¬ 
gages, might exercise their right to redeem to a period 
of five days from, the date of the entry of said final decree. 
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17. In awarding, by said decree of June 29, 1929, to the 
aforesaid first and second mortgages, respectively, exces¬ 
sive and unreasonable counsel fees to the prejudice of en¬ 
cumbrancers held by said Court to be junior! to said mort¬ 


gages. 


18. In not holding that the deeds of trust ajnd mortgages 
set forth in the bill of complaint and in the answer and 

cross bill of the Shawmut Bank did uot in and by 
659 their terms and provisions sanction the lease to the 
Madrillon Company, Inc., as that to which the mort¬ 
gages would be subject. 

19. In decreeing that the first deed of trust recorded 
July 16, 1925, in Liber 5566 at folio 104 and the supple¬ 
ment thereto recorded April 22, 1926, in Liber; 5734 at folio 
358 are prior to and take precedence over the lease given 
to the Madrillon Company, Inc., a Delaware corporation. 

20. In holding that the mortgages and deeds! of trust held 

by the plaintiff and by the National Shawmut Bank, trus¬ 
tees, had prior right or were superior to the jlease of Ma¬ 
drillon Company, Inc. j 

21. In not holding that the lease of Madrillqn Company, 
Inc., was equal to or paramount to the deeds of trust of the 
plaintiff and of the National Shawmut Bank,; as trustees. 

22. In not holding that the National Shawmut Bank, The 

Liberty Trust Co., The City Central Corporation, Wash¬ 
ington Central Trust, Coffin & Burr and Albert 0. Hagar 
were parties to a common or joint enterprise and therefore 
that these mortgages were not superior to the lease of the 
appellant. j 

23. In not holding that the purpose of the formation of 
the Washington Central Trust was the leasing of office 
space therein, that this right was recognized by the deeds 
of trust and that being so recognized that the! trustees of 
the deed of trust and the parties secured thereby were 
subject to such leases as had been given and particularly 
to the lease of Madrillon Company, Inc. 

24. In not holding that the alleged bonds secured by the 
mortgages are non-negotiable bonds and that any holder 
of the same takes them with notice of all thej infirmities 
existing in the bonds themselves or in the mortgages which 
secured them and to which the bonds referred! 


45—5108a 
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25. In not holding that there was no bondholder 

660 in this case or any other party who had come into 
Court and claimed or proved that he was a bona fide 

holder of any of the alleged bonds for value and in not 
holding that the trustees under the mortgages as parties to 
the suit could not claim for an absent person whose name 
vras disclosed or undisclosed the right of a bona fide pur¬ 
chaser for value. 

26. In not holding that the very purpose of the trusts and 
the mortgages vras the erection of a building for the rental 
of space therein and that a lease given pursuant to such 
power cannot be impeached by the mortgages. 

27. In not declaring the lease of Madrillon Company, 
Inc., to be superior to and to have priority over the mort¬ 
gages in which the plaintiff and the National Shawmut 
Bank are trustees. 

; WALTER M. BASTIAN, 

Attorney for Madrillon Company , 

Inc., a Delaware corporation. 

661 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

y. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Additional Designation by Appellee. 

National Shawmut Bank as Trustee under mortgage. 
Filed Aug. 12,1929. Frank E. Cunningham, Clerk. 

In addition to the parts of the record designated by the 
appellants in the above entitled cause, the Clerk will please 
include in the transcript of record the following : 

1. Order of March 29, 1928, appointing Harold E. Doyle 
Receiver. 

2. Memorandum, undertaking of Receiver filed. 

3. April 13, 1928, motion of City Central Corporation of 
America and Robert M. Burnett for leave to intervene. 
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4. April 19, 1928, petition of Weaver Brothers for leave 

to intervene and four exhibits. j 

5. May 1, 1928, order appointing Andrew 3. Duvall, co¬ 
receiver. j 

6. May 1, 1928, memorandum, Bond of co-receiver filed. 

7. May 7, 1928, motion of defendant, the National Shaw- 

mut Bank, as trustee under indenture of mortgage, to dis¬ 
miss bill. | 

8. May 25, 1928, motion of Sanborn Electric Co., Inc. for 

leave to intervene, petition and seven exhibitsl Fiat, Gor¬ 
don, J. 

• * 

9. May 25, 1928, order allowing withdrawal of motion 
to dismiss. 

10. June 22,1928, order making additional parties. 
662 11. July 11, 1928, answer of Defendant, George 

W. Musgrave. 

12. July 13, 1928, answer of National Surety Company. 

13. July 14, 1928, motion of Peoples Drug Stores to be 
made party defendant. 

14. July 17, 1928, order making Peoples Drug Stores, 

Inc. defendant. j 

15. July 20, 1928, answer of Chicago Daily News. 

16. July 20, 1928, answer of Travelers Insurance Com¬ 
pany. ! 

17. July 23, 1928, answer of Fred H. Phillips. 

18. July 24, 1928, answer of General Electric Company. 

1§. July 25,1928, answer of Reeve Lewis. 

20. July 25, 1928, answer of Philip Mauro. 

21. July 26, 1928, answer of Francis S. Key-Smith. 

22. August 1, 1928, answer of Remington Raijld Business 

Service. • j 

23. August 14, 1928, answer of defendant;, Norwood 
White Company, Inc. 

24. August 20, 1928, answer of Joshia T. Newcomb. 

25. August 30, 1928, answer of Lawton G. Herriman. 

26. September 25, 1928, answer of Sanborn Electric 
Company. 

27. October 9, 1928, answer of Norwood ^Vhite Com¬ 
pany, Inc. | 

28. November 12, 1928, answer of defendant,; Elmer H. 

Catlin Company to cross-bill of National Shawmut Bank, 
as trustee under indenture of Mortgage, etc. i 


i 


i 
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29. April 15, 1929, motion of defendant, National 

663 Shawmut Bank, as trustee under indenture of mort¬ 
gage, to dismiss cross-bill as to certain defendants. 

30. April 15, 1929, order dismissing cross-bill of Na¬ 
tional Shawmut Bank of Boston as trustee as to certain 
defendants. 

31. June 29, 1929, motion of defendant, ational Shaw¬ 
mut Bank of Boston to dismiss cross-bill as to defendant 
Robert M. Burnett. 

32. Memorandum of all docket entries relating to state¬ 
ment of evidence. 

33. This designation. 

J. HARRY COVINGTON, 
SPENCER GORDON, 

Attorneys for National Shawmut Bank 
i of Boston as Trustee under Mortgage. 

Service of a copy of the foregoing additional designa¬ 
tions is acknowledged. August 12, 1929. 

WALTER CLEPHANE, 

J. WILMER LATIMER, 

Attorneys for James Stewart <& Co., Inc. 
Attorney for Parker-Bridget Co. and 
Weaver Bros., Inc. 

H. WILEY MILLER, 

Attorney for Peoples Drug Stores 
Inc. of Delaivare, and Peoples 
Drug Stores, Inc. of Maryland. 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 

Attorneys for Baker Cork £ Tile Co. 
Attorneys, for Coolidge, SJiepley, 

Bui finch and Abbott. 

WALTER M. BASTIAN, E. H. 

Attorney for Madrillon Co. 

664 HAMILTON & HAMILTON, 

Attorneys for Plaintiff. 
i MASON, SPALDING & McATEE, 
Attorneys for City Central Corporation. 
Attorneys for Hartford Accident 
£ Indemnity Co., Maryland Cas¬ 
ualty Co. and Metropolitan Cas¬ 
ualty Insurance Co. of New York. 
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Alan C. Maxwell, being sworn, says that tills day, 
August 12, 1928, he called at the office of Edward Stafford, 
at 70 Rust Bldg., Washington, D. C., was there informed 
that said Edward Stafford, attorney for Coolidge, Shepley, 
Bulfinch, & Abbott, was out of town, and that he left a copy 
of this designation at said office; that be left a copy of this 
designation at the office of Messrs. Minor, Gatley, & Drury, 
attorneys for Hartford Accident & Indemnity Company, 
Maryland Casualty Company and Metropolitan Casualty 
Insurance Company of New York, said office; being at 312 
Colorado Bldg., Woshington, D. C.; and that he left a copy 
of this designation at the office of Mr. Georgy E. Sullivan, 
at 340 D St., N. W., Washington, D. C., attorney for Weaver 
Bros., Inc., and Parker-Bridget Companv. ! 

(Signed) ^ ALAN C. MAXWELL. 

I 

Signed and Sworn to before me this 12th day of August, 
1928. | 

FRANK E. CUNNINGHAM, 

Clerk 

II. B. DERTZBAUGH, | y •§ 

Asst. Clerk. 


665 Order of Court of Appeals Extending time to File 

Record. 


Filed Oct. 30, 1929. 


Court of Appeals of the District of Columbia, No. 1597, 

Original. ! 


October Term, 1929. 
Equity. No. 48144. 


James Stewart & Co., Inc., et al., Petitioners, 

. i 

vs. 

Liberty Trust Co., Trustee under Second Mortgage and 
Supplemental Mortgage on Washington Building, et al. 

On consideration of the petition for extension of time to 
and including November 25, 1929, within which! to file the 
transcript of record in the above entitled caikse in this 
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Court, it is by the Court this day ordered that the said pe¬ 
tition be and the same is hereby granted and the time ex¬ 
tended as prayed. 

Per Mr. Chief Justice MARTIN. 

October 26, 1929. 

A true copy. 

Test i 

HENRY W. HODGES, 

[seal.] Clerk of the Court of Appeals 

of the District of Columbia. 

666 Filed Dec. 6, 1928. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, Trustee, Plaintiff, 

y. 

The National Shawmut Bank of Boston, et ah, 

Defendants. 

Petition of the National Shawmut Bank of Boston, Trustee 
under Mortgages, for Leave to Sell by Advertisement. 

Now comes the defendant, The National Shawmut Bank 
of Boston, a corporation, as trustee under indenture of 
mortgage or deed of trust dated as of June 1, 1925, and a 
supplement thereto dated April 1, 1926, and files this, its 
petition, and respectfully shows the Court : 

1. This petitioner is the trustee under an indenture of 
mortgage or deed of trust dated as of June 1, 1925, and a 
supplement thereto dated April 1,1926, which were made by 
the trustees of the Washington Central Trust, a 4 ‘Massa¬ 
chusetts trust”, to secure bonds in the principal sum of 
$3,300,000, and which are a first lien on the property known 
as the Washington Building which is the subject of this suit. 
The terms of said indentures and the facts relating to said 
indentures and the bonds secured thereby, and the defaults 
thereon, are fully set forth in the answer of this petitioner 
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heretofore filed on June 11, 1928, as a defendant in the 
above entitled cause, and said answer is hereby made a part 
of this petition by reference. 

667 2. By the provisions of said indenture of mortgage 

or deed of trust, a copy of which was i filed as Exhibit 
A to said answer, it is provided that in case of default the 
trustee may sell the property to the highest bidder at public 
auction after advertisement in accordance with certain pro¬ 
visions of said indenture relating thereto found in Article 
VII, Section 1 (C) thereof; and said indenture further pro¬ 
vides that the trustee may enforce the rights of the bond 
holders thereunder by suit in equity for foreclosure; and it 
is further provided: 

4 4 The remedies aforesaid are cumulative. Neither the 
exercise by the Trustee of any of the abovie remedies nor 
anything herein contained shall in any manner whatever 
deprive the Trustee or any holder or holders of the bonds 
secured hereby of any other remedies now or hereafter ex¬ 
isting and not inconsistent with the provisions hereof.’’ 

Upon default of the said bonds this petitioner as trustee 
might have sold by advertisement under the terms of said 
indenture, but owing to certain claims to priority over said 
deed of trust that were then being asserted'by mechanics’ 
lienors and owing to the further fact that certain tenants 
were asserting that their tenancies were pripr to said deed 
of trust and Parker-Bridget Company was asserting that it 
had the right to a lease prior to said deed qf trust, (all of 
which claims have since been asserted in thesq proceedings), 
it was then apparent that although this petitioner denied 
that any of these claims had priority over the indentures of 
mortgage in which this petitioner was trustee, neverthe¬ 
less this petitioner as trustee could not through sale by ad¬ 
vertisement transfer a title which would be passed by the 
title companies as good of record unless there had first been 
a foreclosure proceeding in which all of $aid claimants 
were parties and in which a decree had been entered 
66S providing for a sale free and clear of their claims. 

3. While this petitioner was considering the best 
course to protect its bond holders, it was made a party to 
these proceedings which were first brought |dv the trustee 
under the second mortgage or deed of trust to foreclose the 
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same. Before this petitioner had answered the bill of com¬ 
plaint, James Stewart & Company, Inc., one of the me¬ 
chanics’ lienors who had been made defendants, filed a 
cross-bill asserting priority over the lien of the first deed 
of trust, and this petitioner was made defendant to said 
cross-bill. It was necessary for this petitioner to answer 
the cross-bill of Stewart & Company, and in view of Equity 
Buie 29 of this Court providing that the answer must state 
any counterclaim arising out of the transaction which is the 
subject matter of the suit, this petitioner was obliged to 
file a counterclaim asking foreclosure of the first deed of 
trust. This petitioner therefore filed such a counterclaim as 
part of its answer. In order that the rights of all parties 
might be determined and the property eventually sold with 
a clear title, this petitioner obtained an order making par¬ 
ties to the suit the tenants to the building and Parker- 
Bridget Company, who had not theretofore been parties. 
Weaver Brothers intervened in said proceedings and as¬ 
serted that they had a claim to commissions prior to said 
first deed of trust, which this petitioner denies. 

4. As this suit has progressed it has become increasingly 
clear that the necessary delays incident to a suit involving 
so many parties is resulting in an enormous loss of revenue 
to the property, and that the total lien indebtedness is rap¬ 
idly increasing, thus increasingly reducing the chances of 
liquidation of the subsidiary claims against the property. 

This petitioner is informed and alleges that when the 
669 receiver first appointed in this suit took charge of 
the building the rentals received from tenants were 
approximately $8,000 per month, that the receivers have 
made certain additional leases, but that certain tenants have 
been lost, the result of which is the present tenants pay a 
total of approximately $9,318 per month. It is practically 
impossible for the receivers to find suitable tenants for the 
building at fair prices because the building has never been 
entirely completed, and on many of the floors there are no 
partitions, and the receivers have not sufficient funds avail¬ 
able to put the building in shape for tenants. Furthermore, 
persons who might be prospective tenants do not wish to 
become involved in the pending litigation by accepting ten¬ 
ancies in the building. This petitoner is informed and al¬ 
leges that the expenses of operation by the receivers ex- 
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elusive of taxes are approximately $2,500 per month, that 
real estate taxes for 1929 were $61,624.32. Alt the present 
time there is overdue the first mortgage of $^,300,000 with 
interest accrued to November 1, 1928, of approximately 
$288,513.52; the second mortgage of $797,500 jwith interest 
accrued to November 1, 1928, of approximately $79,925.4S; 
mechanics ’ liens totalling approximately $25p,558.81 with 
interest to November 1, 1928, of approximately $15,242.62; 
unpaid taxes of approximately $86,486.48 with penalties to 
date of approximately $6,561.56, and the property is about 
to be advertised for taxes. In addition to this there are 
the expenses of the trustee and counsel fees and tax refunds 
to bond holders and income tax payments to be provided for 
under the first and second mortgages. This petitioner esti¬ 
mates that the present litigation is resulting in loss to the 
parties concerned of approximately $700 per dajy in interest 
and taxes above net receipts from the building, and 
670 that these losses will continue until thq building is 
sold. Moreover, this petitioner is informed and be¬ 
lieves that the tenants in the building are suffering incon¬ 
veniences and many of them are injured in their business 
because of the partially filled character of the building, and 
that all of the tenants and Parker-Bridget Company remain 
in a state of uncertainty as to their right to leabes which is 
highly detrimental to their interests. 

5. In or about March, 1928, an offer was made to pur¬ 
chase the building for a price approximating tjie first and 
second trusts and the claims of the mechanics’ lienors with 
interest to that time and costs, but this offer wag withdrawn 
owing to the disputed state of the title. This petitioner 
knows of no other offers. It believes that the jbuilding is 
of great value but it is in doubt whether eveii if a clear 
title were obtainable at this time the premises could be sold 
for an amount equal to the first and second] trust and 
mechanics’ liens with interest and costs and Expenses to 
date. This petitioner believes that it is clear that the 
equity of the stockholders of the Washington Cehtral Trust 
is already gone, that the equity of the mechanics’ liens and 
the second trust is in danger (unless the mechanics’ liens 
are held to be ahead of the first trust, which thisj petitioner 
denies) and if much more time elapses the security of the 
first trust will be endangered. This petitioner i$ informed 
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and believes that if the case continues to be contested and 
if appeals are taken it may be several years before there 
can be a sale of a title good of record free from all claims. 

6. Although the assertion of claims of priority by the 

mechanics 7 lienors and tenants to said building and 

671 others makes it impossible for this petitioner to give 

a title which would be good of record after sale by 

advertisement under said indenture of mortgage or deed 
of trust and supplement thereto, nevertheless this petitioner 
is advised and therefore alleges that as trustee under said 
indentures it has the right to sell by advertisement what¬ 
ever interest it has in said property, that said right can¬ 
not be impaired by the assertion of claims of priority even 
though if said claims of priority prove to be valid the re¬ 
sult will be that the sale is subject to such claims, and this 
petitioner is advised and therefore alleges that said right 
to sell by advertisement exists in addition to the right to 
foreclose which this petitioner is asserting by its answer 
in these proceedings. This petitioner is advised, however, 
that in view of the fact that the property in question is in 
the custody of the Court it should not sell said property by 
advertisement without an order of Court permitting it to 
do so. 

7. This petitioner is informed and believes that if it is 
given leave to sell by advertisement under said indenture 
of mortgage without waiting for the determination of the 
questions involved in this suit, but simply selling such title 
as this petitioner has as trustee, the property will bring 
enough to satisfy the bonds secured by the first trust even 
though the sale is subject to the claims of the mechanics 7 
lienors, the tenants, Parker-Bridget Company and Weaver 
Brothers. Shell a sale will be of great advantage to the 
tenants and to Parker-Bridget Company because it will 
naturally result in having the building sold, completed, and 

rented more speedily than can be done by waiting 

672 until a final decree after final decree in the pending 

proceedings, and it will be to their advantage and 

also to the advantage of Weaver Brothers, because it will 
not affect their rights in the building if they have any rights 
prior to the first deed of trust, but will transfer their 
controversies to the purchaser under said sale, who will 
probably be in a better position to come to a more speedy 
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determination with them than this petitioned can do in its 
capacity as trustee. Such a sale will not prejudice the 
mechanics’ lienors if their claims should be;held prior to 
the first deed of trust (which priority, howeyer, this peti¬ 
tioner denies), because the rights of such mechanics’ lienors 
would then remain against the building. As to the bearing 
of such a sale upon the holders of the bonds secured by the 
second deed of trust, the mechanics’ lienors if their claims 
are held junior to the first and second deeds of trust, and the 
holders of the equity, it is, of course, true thqt they do not 
have the same chance of being paid upon such a sale as 
they would if the building could be sold at this time free of 
claims; but nevertheless this petitioner believles and there¬ 
fore alleges that said parties have a better chance to be 
paid by such a sale at this time than they would by a sale 
of a clear title at some much later period ajtter the final 
determination of the questions involved in this suit when 
the interest, taxes, costs, etc., would be much greater. 

8. In view of the facts stated in this petition this peti¬ 
tioner alleges that not only does it have the right as against 
all parties to this proceeding to obtain an order per- 
673 mitting it to sell the property by advertisement, but 
that it appears to be for the best interest of all par¬ 
ties to this proceeding that such a sale be made Immediately 
rather than a later sale after the determination;of the rights 
of the parties to this proceeding. 

Wherefore, the premises considered this petitioner prays: 

1. That the Court enter an order permitting this peti¬ 
tioner as trustee under said indenture of mortgage or deed 
of trust dated as of June 1,1925, and a supplement thereto 
dated April 1, 1926, to sell the property subject thereto by 
advertisement as therein provided without prejudice to any 
claims to priority which have been asserted in tjhis suit. 


i 
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2. And for such other and further relief as to the Court 
may seem meet. 

THE NATIONAL SHAWMUT BANK 
OF BOSTON, a Corporation, Trus¬ 
tee under Indenture of Mortgage 
Dated as of June 1 , 1925, and a Sup¬ 
plement Thereto Dated April 1,. . 
1926, 

By F. A. CARROLL, 

Vice-President . 

J. HARRY COVINGTON, 

SPENCER GORDON, 

Attorneys for said Defendant. 

Commonwealth of Massachusetts, 

City of Boston , Suffolk, ss: 

I, J. A. Carroll, being first duly sworn on oath depose and 

sav that I am the Vice-President of The National 
«/ 

674 Shawmut Bank of Boston, a corporation, and am 
authorized by said corporation to make this affidavit, 

that I have read the foregoing answer by me subscribed as 
Vice-President of said corporation and know the contents 
thereof, and that I verily believe the facts therein stated to 
be true. 

J. A. CARROLL. 

Subscribed and sworn to before me this 28th day of No¬ 
vember, 1928. 

[notarial seal.] JAMES C. REILLY, 

Notary Public. 

Commission expires Jan. 21,1932. 

675 Filed Jan. 17,1929. 

In the Supreme Court of the District of Columbia. 

Equity. No. 48144. 

State of Massachusetts, . 

County of Suffolk , ss: 

F. A. Carroll, being first duly sworn, says that he is the 
Vice President of The National Shawmut Bank of Boston, 
a corporation, and that he has knowledge of the condition 
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of payments on the first deed of trust of $3,3Q0,000 and the 
second deed of trust of $797,500, secured by the Washington 
Building property in Washington, D. C., that the interest 
oVl the first deed of trust which became duq| December 1, 
1927, was not paid and no interest subsequent to that date 
has been paid, that the principal amount of $3,300,000 was 
declared due May 11,1928, by The National Shawmut Bank 
of Boston, trustee under said first deed of tijust, that the 
interest on the second deed of trust which camq due Decem¬ 
ber 1, 1927, was not paid and no interest thereon has been 
paid since that date, and that the principal amount of the 
bond secured by the second deed of trust amounting to $797,- 
500 was declared due March 23, 1928, by the Liberty Trust 
Companv, trustee under said deed of trust, i 

F. A. CARROLL. 

! 

Subscribed and sworn to before me this 31st day of De¬ 
cember, 1928. | 

[seal.] JAMES C. REILLY, 

Notary Public. 

Commission expires Jan. 21, 1932. 

t 

i 

676 District of Columbia, ss : 


Harold E. Doyle, being sworn, says that he is one of the 
receivers of the Washington Building, that at tjhe time the 
Washington Building was taken over by the receivers the 
rental was $95,880 per year, that the rentals on November 
13,1928, were $114,220 a year, that the cost of maintenance 
is as follows: I 

i 

Pa-roll. $20,S00.0O 

Heating. From .Tan. 1st to April 1st. i .$2,059 

Supplies. 3,000.00 “ Apr. “ “ Oct. “ 4. 97S 


Insurance. 2,651.56 


$3,037 


that the unpaid taxes and penalties thereon to!November 
1,1928, were $92,491.65 made up as follows: 

$49,724.32 Taxes for 192S. 

3,232.08 13% penalty on first half. 

1,740.35 7% “ second half. ! 

5,950.00 Added for improvements. i 

416.50 “ “ 7% penalty. 

30,812.16 Taxes for first half of 1929. 

616.24 2% penalty. 


$92,491.65 Total. 
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and tliat the property has been advertised for sale for taxes 
by the District of Columbia. 

HAROLD E. DOYLE. 

Subscribed and sworn to before me this 8 day of Decem¬ 
ber, 1928. 

[seal.] FRANK I. GREENWALT, 

Notary Public. 

677 Filed Jan. 17,1929. 

In the Supreme Court of the District of Columbia. Holding 

an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

This cause came on to be heard upon the petition of the 
defendant, The National Shawmut Bank of Boston, trustee 
under indenture of mortgage dated as of June 1, 1925, and 
a supplement thereto dated April 1, 1926, for leave to sell 
by advertisement the property involved in this suit and 
hereinafter described and for general relief, and after 
hearing upon the same, and it appearing to the Court that 
the Washington Building situated upon said property is 
being operated at a great loss and that the liens of the 
deeds of trust, taxes, and charges are increasing, and that 
it is for the best interest of all parties claiming liens upon 
said property and for the best interests of the holders of 
the equity thereof that said property be sold as soon as 
possible, the proceeds to abide the result of this suit, rather 
than to have a sale after a final decree determining the 
interests of all the parties to this cause, and it appearing 
to the Court that the interests of said parties will be better 
conserved by a sale by trustees appointed by the Court 
than by sale by advertisement by said defendant, The 
National Shawmut Bank of Boston, as trustee under said 
mortgage, it is by the Court this 17th day of January, 1929, 

Adjudged, ordered, and decreed, That the real estate 
mentioned and described in the bill of complaint as follows: 
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Lot lettered 44 B” in D. A. Gardner jet al.’s sub- 
678 division of lots in Square numbered Two Hundred 
and Twenty-three*(223), as per plat recorded in the 
Office of the Surveyor for the District of Colunjtbia in Liber 
W. F. at folio 181; 

Lots lettered 44 E” and “F” in D. A. Gardner’s sub¬ 
division of lots in Square numbered Two Hundred and 
Twenty-three (223), as per plat recorded in the Office of 
the Surveyor for the District of Columbia in Liber R. W. 
at folio 131; j 

Lots numbered Eight (8) and Nine (9) in J.|W. Nairn’s 
subdivision of lots in Square numbered Two Hundred and 
Twenty-three (223), as per plat recorded in t}he Office of 
the Surveyor for the District of Columbia in Liber H. D. C. 
at folio 132; I 

Lots numbered Ten (10) and Eleven (11) inj William S. 
Thompson’s subdivision of lots in Square nurhbered Two 
Hundred and Twenty-three (223), as per plat recorded in 
the Office of the Surveyor for the District of Columbia in 
Liber W. B. M. as folio 209; j 

Lot numbered Nineteen (19) in Tyssowski Brothers sub¬ 
division in Square numbered Two Hundred apd Twenty- 
three (223), as per plat recorded in the Office pf the Sur¬ 
veyor for the District of Columbia in Liber 25 alt folio 164; 

Lot lettered 44 A” in D. A. Gardner et al.’s subdivision 
of lots in Square numbered Two Hundred add Twenty- 
three (223), as per plat recorded in the Office of the Sur¬ 
veyor for the District of Columbia in Liber W. jF. at Folio 
181; | 

Lot numbered Eleven (11) in A. R. Shepherd’s subdi¬ 
vision of Square numbered Two Hundred and Twenty- 
three (223), as per plat recorded in the office pf the Sur¬ 
veyor of the District of Columbia in Liber W. B. M. page 
159; 

Lot lettered 44 F” in Gardner & Sioussa’s subdivision of 
lots in Square numbered Two Hundred and Twenty-three 
(223) as per plat recorded in the office of the Surveyor of 
the District of Columbia in Liber W. F. at Folio; 181; 

Lot lettered 44 G” in D. A. Gardner’s subdivision of lots 
in Square numbered Two Hundred and Twenty-three 
(223), as per plat recorded in the Office of the Surveyor 
for the District of Columbia in Liber R. W. at Folio 131; 
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Together with the improvements in any wise appertain¬ 
ing and, so far as owned by the parties to this cause, all 
furnishings, screens, curtains, awnings, window shades, 
fixtures, furnaces, boilers, engines, dynamos, machinery, 
elevator and electric equipment, vacuum cleaners, heating, 
ventilating, telephone, gas and electric fixtures and fittings, 
and fittings and fixtures of every kind, in the building 
erected on the said property, together with all fixtures 
and articles, attached to or used in the operation of said 
premises, but excepting fixtures, stock in trade, awnings 
and personal property, owned by the tenants therein, be 
sold free, clear, and discharged of all claims of the 
679 parties to this cause, and of any person or persons 
claiming by, from or under them or any of them, 
except as hereinafter provided, and that Harold E. Doyle, 
Andrew B. Duvall, and Spencer Gordon be, and they are 
hereby, appointed trustees to make said sale, upon giving 
their undertaking in the penalty of Twenty-five Thousand 
Dollars ($25,000.00). 

It is further adjudged, ordered, and decreed that for a 
period of thirty days after the date of this decree said 
trustees are to endeavor to obtain offers for said property 
at private sale and are to report the same to the Court. 
If said trustees obtain no offer which is approved by the 
Court, then after such period of thirty days said trustees 
are directed to sell said real estate according to the pro¬ 
visions of Equity Rule 68 and according to such further 
instructions in regard to such sale as the Court may give 
at that time. 

It is further adjudged, ordered, and decreed that before 

any sale is to be confirmed said trustees are to give an 

additional undertaking in the penalty of such amount as the 

Court mav then fix. 

•> 

It is further adjudged, ordered, and decreed that said 
trustees are directed to bring into Court the proceeds of 
such sale, and that the right, title and interest of the par¬ 
ties to this suit in and to said real estate is to attach to 
said proceeds; in the same amounts and with the same pri¬ 
orities as said parties have in said real estate, that nothing 
in this decree is to be taken as an adjudication of the 
rights, titles, interests or priorities as between said par¬ 
ties, and that the Court will retain jurisdiction of said 



LIBERTY TRUST COMPANY ET AL. 


721 


parties to determine their rights, titles, interests and pri¬ 
orities in and to said proceeds. 

It is further adjudged, ordered, and decreed that 
680 said sale is to be without prejudice ito any claims 
of parties to this suit claiming to be tenants to said 
property, or parties to this suit claiming contracts for 
leases to said property, as against parties planning liens 
on said property; and nothing contained in .this decree is 
to be considered an adjudication of priorities of the par¬ 
ties to this suit claiming to be tenants of said property, 
or the parties to this suit claiming contracts for leases 
to said property, as against parties claiming! liens on said 
property; and the Court will retain jurisdiction of the 
case to determine such priorities, and the purchaser under 
said sale is to take such property subject to such leases and 
contracts for leases as may by final decree herein be held 
to have priority over the title of the plaiptiff, Liberty 
Trust Company as trustee under second indenture of mort¬ 
gage or deed of trust dated June 1, 1925, and recorded 
July 17, 1925, in liber 5566 at folio 145 of thejland records 
of the District of Columbia and a supplement thereto 
dated April 1, 1926, and recorded April 22, 1926, in liber 
5734 at folio 366 of the land records of th^ District of 
Columbia, and over the title of the defendant, The National 
Shawmut Bank of Boston as trustee under indenture of 
mortgage or deed of trust dated as of June 1, 1925, and re¬ 
corded July 17, 1925, in liber 5566 at folio 104 of the land 
records of the District of Columbia and a supplement 
thereto dated April 1, 1926, and recorded Apjril 22, 1926, 
in liber 5734 at folio 358 of the land records of j the District 
of Columbia. j 

PEYTON GORDON, 


Memorandum. 


Justice. 


January 25, 1919.—Undertaking of Harold E. Doyle, 
Andrew B. Duvall, Spencer Gordon, $25,000.00! Fidelity & 
Casualty Co. of N. Y. Surety, approved aud filed. 

681 To the foregoing decree the defendant James 
Stewart & Co. Incorporated, in open Court objected 
and excepted upon each of the following ground$: (1) That 
the Court in entering said decree erred in directing a sale 


46—5108a, 
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of the said real estate in advance of the determination by 
the Court of the issue in this cause as to the amounts 
legally secured by the respective mortgages and by other 
lien claims; (2) that the Court in entering said decree erred 
in directing such sale in advance of the determination by 
the Court of the issue in this cause as to the priorities be¬ 
tween said James Stewart & Company’s lien or claim and 
the aforesaid mortgages and other asserted liens; (3) that 
the Court in entering said decree erred in directing such 
sale without first requiring said mortgages to exhaust their 
remedies upon the surety bonds mentioned in the plead¬ 
ings, and to apply the amounts realized therefrom in the 
reduction of the indebtedness which may be found by the 
Court to be due to each of said mortgages after a hearing 
upon the merits; (4) that the decree, in effect, invites a 
sacrifice of the property concerned by providing a very 
limited period for private offers and deterring such offers 
by further provisions in the same order with reference to 
an auction sale immediately after such limited period; (5) 
that it, in effect, promotes, in a different form from that 
prayed in the petition upon which it is based, the sacrifice 
of the property sought by said petition; (6) that the peti¬ 
tion upon which the decree is based is wholly without 
merit, and should have been dismissed. And thereupon 
said James Stewart & Co., Incorporated, in open Court 
noted an appeal to the Court of Appeals from the 
682 foregoing decree, and the amount of the undertaking 
for costs upon such appeal is herebv fixed at $100.00. 

PEYTON GORDON, 

Jan. 17, 1929. Justice. 

To the foregoing order, Weaver Bros. Inc. objected and 
excepted in open Court upon each of the following grounds, 
(a) that the order, in effect, invites a sacrifice of the prop¬ 
erty concerned by providing a very limited period for 
private offers and deterring such offers by further provi¬ 
sions in the same order with reference to an auction sale 
immediately after such limited period, (b) that it, in effect, 
promotes in a different form from that prayed in the peti¬ 
tion upon which it is based, the sacrifice of the property 
sought by said petition, (c) that the petition upon which 
the order is based is wholly without merit, and should have 
been dismissed, (d) that in no event should the Court have 
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entertained the said petition without first requiring the 
petitioner to assign and deliver to the Receivers the $1,200,- 
000 bond mentioned in the pleadings herein. And there¬ 
upon said Weaver Bros., Inc., in open Court noted an ap¬ 
peal to the Court of Appeals from the above order, and the 
undertaking for costs on such appeal is hereby fixed at 

$100.00. i 

PEYTON GORDON, 

Jan. 17, 1929. j Justice. 

683 First Report of Harold E. Doyle , Andrew B. Duvall, 

and Spencer Gordon , Trustees, 


Filed February 21, 1929. 


In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

| 

Equity. No. 48144. j 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v * i 

The National Shawmut Bank of Boston, aj Corporation, 

et al., Defendants. 

’ i 

i 

1. By virtue of a decree passed herein ofi January 17, 
1929, the undersigned were appointed Trustees to make 
sale of the property involved herein; and said decree fur¬ 
ther directed said Trustees, for a period of 30 days after 
date of said decree, to endeavor to obtain offers for said 
property at private sale and to report same to this Court; 
and said Order further provided that if no offer should be 
obtained during said period of 30 days, then said Trustees 
are to sell said property in accordance with Equity Rule 68 
and such further instructions as may be given by the 
Court. 

2. Your Trustees duly qualified by giving bond and forth¬ 
with made earnest endeavors to interest prospective pur¬ 
chasers and secure an adequate offer for the property: 

(a) “For Sale” signs were placed upon the property at 
conspicuous points giving notice that it is now for sale by 
order of the Court. ! 
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(b) They published advertisements in the following 
named newspapers (as shown in Exhibit A, attached 

684 hereto): Boston Evening Transcript, Boston Globe, 
Atlanta Journal, Chicago News, Pittsburgh Post 

Gazette, Philadelphia Ledger, New” York Times, Wal] 
Street Journal, Washington Evening Star, Washington 
Sunday Post, Washington Sunday Herald. 

(c) They caused to be printed a handsome illustrated 
pamphlet descriptive of the building and distributed more 
than 400 of them to interested parties and possible pros¬ 
pects. Copy of said pamphlet is attached hereto as Ex¬ 
hibit B. 

(d) More than fifty personal letters, signed by the Trus¬ 
tees, were mailed with the illustrated pamphlet to execu¬ 
tives of large nationally known companies who might be 
interested in the property. 

(e) Many conferences were held by the individual Trus¬ 
tees, with parties making inquiries and full details regard¬ 
ing area of lot, cubical contents of building, leases, run¬ 
ning expenses, etc., were furnished. 

(f) Two of the Trustees visited New York for personal 
interviews with the executives of several large corpora¬ 
tions in an endeavor to interest them in the building. 

3. Your Trustees regret to report that no offer has yet 
been received by them although a great number of in¬ 
quiries have been made and there seems to be great interest 
in the property. 

Several of those interested in the proposed sale have 
stated they would be disinclined, under the existing condi¬ 
tions, to make a private offer, but would prefer to await 
the sale at public auction; they contend that such offer, if 
made, would only serve as a basis for bidding by others. 

On the other hand, several agents, claiming they have 
already interested possible purchasers ask that the sale at 
public auction be further postponed to give them oppor¬ 
tunity to secure private offers. 

Your Trustees believe, however, that Spring is the most 
favorable time for sale of the property, and that if public 
sale is to be made, it should not be delayed later 

685 than April 15, 1929, and advertisement thereof 
should commence at least 30 days prior thereto. 
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4. Your Trustees give below for the the Information of 
the Court an approximation of the aggregate amount of 
alleged liens on the property as of March 1,11929, to wit: 

! 

(1) First Trust.I.$3,300,000.00 

Interest to March 1, 1029. L _ 361,239.08 

(2) Second Trust.L_ 797,500.00 

Interest to March 1, 1929.L_ 101,477.96 

(3) D. C. General Taxes: 

Tax Year 1928 (with penalty). $63,631.1S 

Tax Year 1929 (with penalty). 32,3^52.77 

Tax Year 1929 (second half). 30,Si2.16 

-j- 126,796.11 


(4) Mechanics Liens..|_ 255,558. SI 

Interest on to March 1, 1929.!_ 20,353.79 


I $4,902,925.75 

i 

(N. B.—Figures for certain Federal Taxes and expenses 

under Trust alleged to be due are not included in above.) 

| 

The premises considered, your Trustees pray that the 
period for soliciting private offers be extended until March 
8, 1929, at 10 o’clock A. M., at which time th'ley shall make 
further report and receive instructions frcjm the Court 
fixing date of public sale and the procedure ijo be followed 
in the conduct of same. 

HAROLD E. t>OYLE. 
ANDREW B.j DUVALL. 
SPENCER GORDON. 

i 

District of Columbia, ss : 

Harold E. Doyle, Andrew B. Duvall and Spbncer Gordon 
being first duly sworn, depose and say, that they have read 
the foregoing report by them subscribed and know 
686 the contents thereof; that they verily believe the 
matters and things therein stated to be true. 

HAROLD E. DOYLE. 
ANDREW B. DUVALL. 
SPENCER GORDON. 

Subscribed and sworn to before me this 21st day of 
Februarv, 1929. 

[seal.] FRANK I. GREENVfALT, 

Notary Public, D. C. 

i 

i 

My Commission Expires Dec. 15, 1933. 
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687 Order Directing Trustees to Report to Court March 

8, 1929. 

Filed February 26, 1929. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, 

vs. 

The National Shawmut Bank of Boston, a Corporation, 

et al. 

Upon consideration of the first report of Harold E. Doyle, 
Andrew B. Duvall and Spencer Gordon, trustees, filed in 
the above entitled cause, it is by the Court this 26th day 
of February, 1929, 

Adjudged, ordered and decreed, That said trustees are 
directed to make no advertisement of public sale of the 
property described in the order of January 17, 1929, until 
after March 8, 1929, and said trustees are directed to re¬ 
port to this Court on March 8, 1929, at 10 a. m. and receive 
further instructions. 

PEYTON GORDON, 

Justice. 

688 Order Postponing Public Sale. 

Filed March 8, 1929. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, PL, 


v. 

The National Shawmut Bank et al., Defs. 

This cause came on to be heard, and the trustees herein 
reported to the Court orally that they had received no offers 
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for private sale of the property involved herein, and there- 
upon it is by the Court this 8th day of Marcjh, 1929, 
Adjudged, ordered and decreed, that said trustees are 
directed to make no advertisement of public sale of the 
property described in the order of January 17, 1929, until 
further order of this Court. 

PEYTON GORDON, 

Justice. 

! 

i 

689 Order Advancing Case. 

\ 

Filed March 8, 1929. j 

7 i 

j 

! 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. I 

| 

Equity. No. 48144. ! 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

I 

i 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. j 

i 

Upon consideration of the motion of the defendant, The 
National Shawmut Bank of Boston, a corporation, as trus¬ 
tee under certain indentures of mortgage or Jeed of trust, 
to advance the above entitled cause and set the same for 
trial, it is by the Court this 8th day of March; 1929, 
Adjudged, ordered and decreed, That said cause be, and 
the same is hereby, advanced and set for trial on the 15th 
day of April 1929, at 10 A. M. j 

PEYTON GORjDON, 

Justice. 

\ 

690 M emo rand a. 

i 

i 

July 1, 1929.—Bond ($200,000.00) of trustees with Fid. 
& Cas. Co. of N. Y., surety, approved & filed. (Power filed 
with bond). 

September 10, 1929.—Proofs of publication in Law Re¬ 
porter and Star, filed. 
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691 Affidavit of Harold E. Doyle . 

Filed September 10, 1929. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

District of Columbia, ss : 

Harold E. Doyle, being duly sworn, says, that he is a 
resident of the District of Columbia, is Vice President of 
Thomas J. Fisher & Company, which is engaged in the gen¬ 
eral real estate business in the District of Columbia, and 
that he has been actively connected with said Thomas J. 
Fisher & Company for more than thirty-five years, that he 
has been concerned in the sale of large business properties 
in the District of Columbia and is familiar with the condi¬ 
tions and circumstances under which such properties may 
be sold at public or private sale for a fair price; that he is 
thoroughly familiar with the Washington Building, located 
at Fifteenth Street and New York Avenue, having been on 
March 29, 1928 appointed receiver for the property in the 
cause in this Court entitled Liberty Trust Company, Trus¬ 
tee vs. National Shawmut Bank et al., Equity No. 48,144; 
that when a decree for the sale of this property was entered 
in this Court on June 29, 1929, he was appointed one of 
the Trustees to make the sale and in pursuance of 

692 his duty gave careful consideration to the matter of 
selling the property to the best advantage; that in 

view of the fact that the property was not by any means 
paying its operating and overhead charges he was and is 
of the firm belief that an earlv sale was most advantageous 
to all the parties having an interest in the proceedings; that 
as the renting season is in the fall and a large proportion 
of new leases or renewals are entered into at that time, a 
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purchaser of the property ought to be able to secure posses¬ 
sion before that time; that the particular property sold was 
thoroughly known throughout the eastern pajrt of the coun¬ 
try, was most extensively advertised and buyers were not 
to be expected from chance sale attendants; or- idlers but 
from such persons as had given consideration to the prop¬ 
erty by reason of the publicity given to the proposed sale; 
that in his experience the sale of such a property after full 
publicity may well be made in the summer, and indeed for 
the renting reasons already stated the sale ofjthe Washing¬ 
ton Building was made at an advantageous itime, and the 
price obtained as good as could be expected! at any other 
time. ! 

HAROLD E. DOYLE. 

I. 

Subscribed and sworn to before me this 10th day of Sep¬ 
tember, 1929. ! 

[notarial seal.] FRANK I. GREEXWALT, 
Notary Public in and for the District of Columbia. 

i 

My Commission Expires Dec. 15, 1933. j 

i 

693 Affidavit by Trustees on Advertisements of Public 

Auction. | 

i 

i 

Filed September 10, 1929. j 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 1 

| 

Equity. No. 48144. j 

Liberty Trust Company, a Corporation, Trustee, Plaintiff. 

v. | 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. j 

j 

District of Columbia, ss : 

Harold E. Doyle and Andrew B. Duvall, Trustees herein, 
being first duly sworn, depose and say: 

That pursuant to the order passed herein on the 29th 
day of June, 1929, they duly published an advertisement of 
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the proposed sale at public auction in the following daily 
newspapers: 

In the Washington Post on the following dates: July 10, 
13,17, 20, 24, 27, 31, Aug. 3, 8,13. 

In the Evening Star on the following dates: July 10, 13, 
17, 20, 24, 27, 31, Aug. 3, 8, 13. 

In the New York Times (New York City) on the follow¬ 
ing dates: July 10,13, 16, 20, 23, 27, 30, Aug. 3. 

In the Public Ledger (Philadelphia, Pennsylvania) on 
the following dates: July 10, 12, 16, 19, 23, 26, 30, Aug. 2. 

In the Evening Transcript (Boston, Massachusetts) on 
the following dates: July 9,13,16, 20, 23, 27, 30, Aug. 3. 

Proof of publication furnished by each of the 

694 aforesaid daily papers is attached hereto and made a 
part hereof. 

HAROLD E. DOYLE, 
ANDREW B. DUVALL. 

Subscribed and sworn to before me this 10th day of 
September, 1929. 

[notarial seal.] FRANK I. GREENWALT, 

Notary Public, D . C. 

My Commission Expires Dec. 15, 1933. 

Memorandum. 

Proofs of publication as stated in above affidavit were 
attached thereto. 

695 Auction Sales. Auction Sales 

Thos. J. Owen & Son, Auctioneers, 1431 Eye St. N. W., 
Washington, D. C., announce trustees’ sale of the valuable 
property fronting approximately 138.85 feet on New York 
Avenue, approximately 86.25 feet on 15th Street and 
approximately 213.8 feet on G Street Northwest, Washing¬ 
ton, D. C., containing approximately 22,358 square feet of 
ground, improved by the new and modern 10 story office 
building known as the Washington Building. 

This property is located in the heart of the financial cen¬ 
ter of Washington, accessible to all car lines, opposite the 
United States Treasury, within one block of a large number 
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the Office of 
Liber R. W. 


of National Banks, Trust Companies and other financial 
institutions. 

The First Floor is arranged for stores and part of the 
second floor arranged for banking purposes, j 

Said property to be sold free and clear of all liens, 
encumbrances and leases. i 

i 

By virtue of a decree entered June 29,| 1929, in the 
Supreme Court of the District of Columbia in equity cause 
No. 48144, the undersigned trustees will off6r for sale by 
public auction within said building on the fir^jt floor east of 
the main lobby, on Thursday, the Fifteenth Day of August, 
1929, at Three o’Clock P. M., the following described land 
and premises, situated in the District of Columbia, to-wit: 

Lot lettered “B” in D. A. Gardner et al’s subdivision of 
lots in Square numbered Two Hundred and Twenty-three 
(223), as per plat recorded in the Office of the .Surveyor for 
the District of Columbia in Liber W. F. at folio 181; 

Lots lettered “E” and “F” in D. A. Gardner’s sub¬ 
division of lots in Square numbered Two Hundred and 
Twenty-three (223), as per plat recorded in 
the Surveyor for the District of Columbia in 
at folio 131; 

Lots number- Eight (8) and Nine (9) in J.j W. Nairn’s 
subdivision of lots in Square numbered Two Hundred and 
Twenty-three (223), as per plat recorded in the! Office of the 
Surveyor for the District of Columbia in Libei H. D. C. at 
folio 132; j 

Lots numbered Ten (10) and Eleven (11) ih William S. 
Thompson’s subdivision of lots in Square numbered Two 
L mdred and Twenty-three (223), as per plat!recorded in 
the Office of the Surveyor for the District of Columbia in 
Liber W. B. M. a s folio 209; j 

_ _ i 

Lot numbered Nineteen (19) in Tyssowski Brothers sub¬ 
division in Square numbered Two Hundred alid Twenty- 
three (223), as per plat recorded in the Office of the Sur¬ 
veyor for the District of Columbia in Liber 25 at folio 164; 

Lot lettered “A” in D. A. Gardner et al’s subdivision of 
lots in Square numbered Two Hundred and Twenty-three 
(223), as per plat recorded in the Office of the Surveyor for 
the District of Columbia in Liber W. F. at folib 181; 

Lot numbered Eleven (11) in A. R. Shepherd’s subdivi¬ 
sion in Square numbered Two Hundred and T\fenty-three 
(223), as per plat recorded in the Office of the Surveyor of 
the District of Columbia in Liber W. B. M. Page '159; 
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Lot lettered “F” in Gardner & Sioussa’s subdivision of 
lots in Square numbered Two Hundred and Twenty-three 
(223), as per plat recorded in the Office of the Surveyor of 
the District of Columbia in Liber W. F. at folio 181; 

Lot lettered U G” in D. A. Gardner’s subdivision of lots 
in Square numbered Two Hundred and Twenty-three (223), 
as per plat recorded in the Office of the Surveyor for the Dis¬ 
trict of Columbia in Liber R. W. at folio 131: 

Together with the improvements in any wise appertain¬ 
ing and, so far as owned by the parties to this cause, all 
furnishings, screens, curtains, awnings, window shades, 
fixtures, furnaces, boilers, engines, dynamos, machinery, 
elevator and electric equipment, vacuum cleaners, heating, 
ventilating, telephone, gas and electric fixtures and fittings, 
and fittings and fixtures of every kind, in the building 
erected on the said property, together with all fixtures and 
articles attached to or used in the operation of said premi¬ 
ses, but excepting fixtures, stock in trade, awnings and per¬ 
sonal property, owned by the tenants therein. 

Terms of Sale: One-third of the purchase money to be 
paid in cash and the balance in two equal installments, pay¬ 
able in one and two years from day of sale, and to be rep¬ 
resented by the promissory notes of the purchaser bearing 
interest at the rate of six per centum per annum, payable 
semi-annually, and secured by deed of trust on the property 
sold, or all cash, at the option of the. purchaser. A deposit 
of $200,000 will be reomred from the successful bidder at 
the time of sale. Purchaser may make payment in bonds 
now secured by the real estate or may receive credit for 
liens thereon upon conditions set forth in the said decree 
of sale. All conveyancing, recording and notarial fees at 
cost of purchaser. Terms of sale to be complied with within 
thirty days from day of sale. 

Further details concerning the property, including floor 
plans and present state of occupancy, can be secured from 
the undersigned trustees. 

HAROLD E. DOYLE, 

, Trustee, 738 15 th Street N. TV., 

Washington, D. C. 

ANDREW B. DUVALL, 
i Trustee, 723 1577* Street N. W., 

Washington, D. C. 
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Memorandum i 

i 

i 

This advertisement is attached to each of 'the proofs of 

i 

publication. j 

i 

696 Piled Sep. 10, 1929. j 

i 

• i 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 48144. j 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

i 

v. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. j 

This cause having come on for hearing on the applica¬ 
tion of Andrew B. Duvall and Harold E. Doyle, Trustees, 
for confirmation of the sale reported by them 6f the prop¬ 
erty described in the decree entered herein Jupe 29, 1929, 
and on the objections to such confirmation, and the Court 
being of the opinion that the matter should be disposed of 
by Mr. Justice Gordon, who heard the case on; its merits, 
and who is at present and will be on vacation uiltil October 
1,1929, it is this tenth day of September, 1929 j 
Adjudged, ordered and decreed, That this cause be con¬ 
tinued until October 1, 1929, and that the time for settle¬ 
ment by the purchaser, which is now fixed at thirty days 
from date of sale, be and the same is hereby extended to 
October 3, 1929, provided, however, that the dates for the 
hearing on the said application for confirmation of the sale 
and for the said settlement by the purchaser may, upon 
application by the Trustees, be changed to earlier dates on 
two days’ notice to the purchaser and the parties whose 
objection to confirmation of the sale are filed. j 

F. L. SIDDONS, 

Justice. 

697 Memorandum. I 

j 

September 23, 1929.—Undertaking of Trustees for 
$4,100,000 approved and filed. 


i 
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698 Filed Oct. 11,1929. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Stipulation. 

It is hereby stiuplated and agreed that the time within 
which The National Shawmut Bank of Boston as trustee 
under indenture of mortgage and supplement thereto may 
file its designation of record in addition to that filed by 
Peoples Drug Stores, a Delaware corporation, and Peoples 
Drug Stores, a Maryland corporation, on September 28, 
1929, is hereby extended to and including October 11, 1929. 

H. WINSHIP WHEATLEY, 
Attorney for Peoples Drug Stores, 
i a Delaware Corporation. 

H. WINSHIP WHEATLEY, 
Attorney for Peoples Drug Stores, 
i a Maryland Corporation. 

699 Filed Oct. 11, 1929. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

v. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Designation of Record on Appeal from Decree of September 

25,1929, Affirming Sale. 

Now comes The National Shawmut Bank of Boston, trus¬ 
tee under indenture of mortgage and supplement thereto, 
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i 

appellee in the above entitled cause, and designates parts 
of the record to be included in the transcript in addition 
to those designated by appellants Peoples Drug Stores, a 
Delaware corporation, and Peoples Drug Stores, a Mary¬ 
land corporation, such additional parts being deemed neces¬ 
sary and material for a determination of the questions 
raised on appeal from the decree of September 23, 1929, 
affirming sale, namely: 

1. Answer (including cross-bill or counterclaim) of The 

National Shawmut Bank of Boston, Trustee under in¬ 
denture of mortgage filed June 11, 1928, witty all exhibits 
thereto. ! 

2. Petition of The National Shawmut Bank as Trustee 

to sell by advertisement filed December! 6, 1928. 

700 3. Affidavit of F. A. Carroll filed January 17, 1929. 

4. Affidavit of Harold E. Dovle filed 'January 17, 
1929. | 

5. Order of sale of January 17, 1929. 

6. Memorandum of filing and approval of undertaking 
of Andrew B. Duvall, Harold E. Doyle and Speiicer Gordon, 
January 25, 1929. 

7. Report of trustees of February 21, 1929. | 

8. Order of February 25, 1929, directing trustees to re¬ 
port to Court March 8, 1929. 

9. Order of March 8, 1929, postponing sale, j 

10. Order of March 8, 1929, setting date foritrial. 

11. Decree of foreclosure and sale, June 29, ;1929. 

12. Memorandum of undertaking by Andrei B. Duvall 
and Harold E. Doyle, filed and approved July 1, 1929. 

13. Memorandum of filing proofs of publication of order 

nisi on September 10, 1929. j 

14. Affidavit of trustees on advertisement of public auc¬ 

tion filed on September 10, 1929, and a memorandum that 
proofs of publication as stated in the affidavit are attached 
to the affidavit. A copy of said advertisement is to be in¬ 
serted in full and a memorandum is to be made that this 
advertisement is attached to each of the proofs of pub¬ 
lication. I 

15. Affidavit of Harold E. Doyle filed September 10, 

1929. j 

16. Order signed by Mr. Justice Siddons on September 
10,1929. 
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17. Memorandum of undertaking filed by Andrew B. 
Duvall and Harold E. Doyle on September 23, 1929. 

701 18. Stipulation extending time for designation 
filed October 11, 1929. 

19. This designation. 

J. HARRY COVINGTON, 
SPENCER GORDON, 
Attorneys for The National Shawmut 
Bank of Boston, as Trustee under 
Indenture of Mortgage and Supple¬ 
ment Thereto. 

702 Filed Aug. 21, 1929. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 


v. 

The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Trustees 7 Report of Sale at Public Auction . 

The report of Harold E. Doyle and Andrew B. Duvall, 
Trustees, appointed by a decree of this Court, passed on 
the 29th day of June, 1929, to make sale, at Public Auction, 
of certain real estate described therein, respectfully shows: 

That after giving bond, as provided in said decree, and 
after having complied with all the other prerequisites, as 
required by law and said decree, and giving notice of the 
time, place, manner and terms of said sale by advertise¬ 
ments inserted in the Evening Star and Washington Post, 
two daily newspapers published in the District of Columbia, 
and in the New York Times, a daily newspaper published 
in New York City, and the Public Ledger, a daily news¬ 
paper published in Philadelphia, Pennsylvania, and the Bos¬ 
ton Evening Transcript, a daily newspaper published in 
Boston, Massachusetts, for at least twice in each calendar 
week for four successive weeks prior to August 15th, 1929, 
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they did, pursuant to said notice, attend ujpon the ground 
floor of the Washington Building, to the east of the main 
entrance of said Building, on the 15tli day of August, 
703 1929, at 3 o’clock P. M., and then and there pro¬ 

ceeded to sell said property in the manner following, 
that is to say: i 

w 

Your Trustees offered at public sale to tihe highest bid¬ 
der the property described in the said decree. 

The day was clear, the sale well attended, and in every 
respect fair. The auctioneer made a full and very excellent 
statement descriptive of the land and improvements and 
after reading copy of the public notice of the sale he pro¬ 
ceeded to ask for bids. The first bid received was for Four 
[Million Dollars ($4,000,000) and the seconjl bid was for 
Four Million Five Thousand Dollars ($4,005,000). After 
giving ample time for additional bids to be made your Trus¬ 
tees accepted the bid for Four Million Five Thousand Dol¬ 
lars ($4,005,000), made by Hooper, Kimball & Williams, 
Incorporated, of 35 Congress Street, Boston, Massachusetts, 
being the highest bid received at the sale. The Trustees re¬ 
ceived from said purchaser a certified cheque in the sum 
of Two Hundred Thousand Dollars, representing the de¬ 
posit specified under decree of the Court. j 

Your Trustees, beginning in January, 1929^ and continu¬ 
ing until August 15, 1929, have made every effort to secure 
purchasers for this property. ! 

(a) “For Sale” signs were placed upon thb property at 

conspicuous points giving notice that it is nojw for sale by 
order of Court. ! 

(b) They published advertisements in the following 

named newspapers: j 

Boston Evening Transcript, Boston Globe, Atlanta Jour¬ 
nal, Chicago News, Pittsburgh Post Gazette, j Philadelphia 
Ledger, New York Times, Wall Street Journal, Washing¬ 
ton Evening Star, Washington Sunday Post, and Washing¬ 
ton Sunday Herald. ! 

704 (c) They caused to be printed a handsome illus¬ 

trated pamphlet descriptive of the building and dis¬ 
tributed more than 400 of them to interested: parties and 
possible prospects. 

47—5108a I 
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(d) More than fifty personal letters, signed by the Trus¬ 
tees, were mailed with the illustrated pamphlet to executives 
of large nationally known companies who might be inter¬ 
ested in property. 

(e) Many conferences were held by the individual trus¬ 
tees, with parties making inquiries and full details regard¬ 
ing area of lot, cubical contents of building, leases, running 
expenses, etc. were furnished. 

(f) The Trustees visited New York for personal inter¬ 
views with the executives of several large corporations in 
an endeavor ,to interest them in the building. 

Your Trustees are confident that the property has been 
brought to the attention of a very large number of re¬ 
sponsible persons and corporations throughout the country. 
The fact that the aggregate amount of the first mortgage, 
second mortgage, unpaid taxes and expenses of sale, total 
more than Four Million Eight Hundred Thousand Dollars 
($4,800,000) probably deterred disinterested parties from 
making bids. 

Under all the circumstances and conditions surround¬ 
ing and connected with this property, your Trustee- feel 
that the bid of Four Million Five Thousand Dollars ($4,- 
005,000) was probably as large as could have been expected. 

The premises considered your Trustees recommend that 
the bid be accepted and the sale be ratified and confirmed 
forthwith. 

HAROLD E. DOYLE, 
ANDREW B. DUVALL, 

Trustees. 


District of Columbia, ss : 

Harold E. Doyle and Andrew B. Duvall, being first duly 
sworn, on oath depose and say: that they have read the 
foregoing report by them subscribed and know the 
705 contents thereof; that the matters and things therein 
set forth are true to the best of their knowledge and 

belief. 

HAROLD E. DOYLE. 
ANDREW B. DUVALL. 
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i 

Subscribed and sworn to before me this 20th day of 
August, 1929. 

[Seal Frank I. Greenwalt, District of Columbia, Notary 
Public.] 

FRANK I. GREENWALT, 

Notary Public, D. C. 

( 

706 Filed Aug. 21, 1929. Frank E. Cunningham, Clerk. 

| 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. ! 

! 

Equity. No. 48144. i 

I 

I 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 


v. 


The National Shawmut Bank of Boston, ai Corporation, 

et al., Defendants. j 

Harold E. Doyle and Andrew B. Duvall, Trustees, hav¬ 
ing reported the sale of 

Lots lettered “A” and “B” in D. A. Gardner et al.’s 

subdivision of lots in Square 223, as per plat recorded m 

the Office of the Surveyor for the District of Columbia in 

Liber W. F. at folio 181; j 

Lots lettered “E,” “F” and “G” in D. A. Gardner’s 
... ' 
subdivision of lots in Square 223, as per plat recorded in 

the Office of the Surveyor for the District of Columbia in 
Liber R. W. at folio 131; j 

Lots numbered Eight (8) and Nine (9) in Jj. W. Nairn’s 
subdivision of lots in Square 223, as per plat recorded in the 
Office of the Surveyor for the District of Columbia in Liber 
H. D. C. at folio 132; j 

Lots numbered Ten (10) and Eleven (11) in William S. 
Thompson’s subdivision of lots in Square 223^ as per plat 
recorded in the Office of the Surveyor for the District of 
Columbia in Liber W. B. M. at folio 209; 1 

Lot numbered Nineteen (19) in Tyssowski Brothers sub¬ 
division in Square 223, as per plat recorded in the Office of 
the Surveyor for the District of Columbia in lLiber 25 at 
folio 164; 
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Lot numbered Eleven (11) in A. R. Shepherd’s subdivi¬ 
sion in Square 223, as per plat recorded in the office of the 
Surveyor of the District of Columbia in Liber W. B. M. 
Page 159; 

Lot lettered “F” in Gardner & Sioussa’s subdivision of 
lots in Square 223, as per plat recorded in the office of the 
Surveyor of the District of Columbia in Liber W. F. at 
Folio 181; 

707 Together with the improvements thereon known 
as the Washington Building, situate in the City of 

Washington, District of Columbia; 

to Hooper, Kimball & Williams, Incorporated, of Boston, 
Massachusetts, for the sum of Four Million Five Thousand 
Dollars ($4,005,000), it is this 21st day of August, 1929, 
Ordered, that said sale be ratified and confirmed by the 
Court unless cause to the contrary be shown before the 
10th day of September, 1929, provided a copy of this order 
be published once a week for three successive weeks in the 
Washington Law Reporter and the Evening Star news¬ 
paper, prior to the expiration of said period. 

■ WILLIAM HITZ, 

Justice. 

708 Objections by Defendant James Stewart & Com¬ 

pany, Inc., to Ratification of Sale. 

Filed Sep. 9, 1929. 

In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

In Equity. No. 481i4. 

Liberty Trust Company, Trustee, Plaintiff, 

vs. 

The National Shawmut Bank of Boston, Trustee, et al., 

Defendants. 

Comes now James Stewart & Company, Inc., by its coun¬ 
sel of record, in response to the order of ratification nisi, 
entered herein on August 21, 1929, upon the report of the 
Trustees heretofore appointed for the sale of the real 
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estate involved in this suit, and objects to the ratification 
and confirmation of said sale upon the following grounds: 

1. As shown by said report of said Trustees, said prop¬ 
erty was advertised and offered for sale by them at an un¬ 
seasonable and improper time of the year for property of 
its character, with the result that the bid reported to the 
Court for confirmation is so grossly inadequate as to shock 
the conscience of the Court, in view of the undisputed evi¬ 
dence of the value of said property adduced at the trial of 
this cause, and the only two bids made were % or on behalf 
of the first and second mortgage bondholder^ respectively. 

2. The decree of June 29, 1929, under which said prop¬ 
erty was offered for sale, is erroneous and beyond the 
authoritv of the Court for the reasons set i forth in this 

defendant’s assignment of errors filediherein, which 
709 this defendant prays may be taken ajnd read as a 
part hereof as fully as if repeated herein. 

JAMES STEWART & COMPANY INC., 
By J. W. LATIMER, j 

Attorney. • j 

j 

District of Columbia, ss : 

J. W. Latimer, being first duly sworn, on path deposes 
and says that he is authorized to verify the foregoing ob¬ 
jections on behalf of James Stewart & Company, Inc.; that 
he has read the said objections and verily I believes the 
same to be true. ! 

J. W. LATIMER. 

i 

I 

Subscribed and sworn to before me this 9th! day of Sep¬ 
tember, A. D. 1929. 

[notarial seal.] ELLA BECKER, 

Notary Public , D. C. 


i 
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710 Filed Sep. 9, 1929. 

In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

In Equity. No. 48144. 

No. 48144. 

Liberty Trust Company, Trustee, et al., Plaintiffs, 

vs. 

The National Shawmut Bank of Boston, Trustee, et al., 

Defendants. 

Objections by Parker-Bridget Co. to Confirmation of 

Attempted Sale. 

Comes now Parker-Bridget Co., one of the defendants of 
this cause, and in response to the order nisi entered herein 
on August 21, 1929, objects to the ratification and confir¬ 
mation of the attempted sale, and as reasons why the same 
should not be ratified and confirmed, shows to the Court 
as follows: 

1. The deed of trust under which the attempted sale, 
reported for confirmation, is sought to be made does not 
cover nor include, but, on the contrary, excludes from its 
operation, the lease to this defendant covering portions of 
the first floor and basement of the Washington Building, 
and, therefore, the court is without authority or jurisdic¬ 
tion to make sale under said deed of trust of the portions 
of the premises which are covered by said lease. 

2. As shown by said report of said trustees, said prop¬ 
erty was advertised and offered for sale by them at an un¬ 
seasonable and improper time of the year for property of 
its character with the result that the bid reported to the 
Court for confirmation is so grossly inadequate as to shock 
the conscience of the Court, in view of the undisputed evi¬ 
dence of the value of said property heretofore adduced at 
the trial of this cause, and the only two bids made were by 
or on behalf of the first and second mortgage bond-holders 
respectively. 
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711 3. The decree of June 29, 1929, under which said 
property was offered for sale, was erroneous and 

beyond the power and jurisdiction of the Court for the rea¬ 
sons set forth in this defendant’s assignment! of errors filed 
herein, which this defendant prays may be taken and read 
as part hereof as fully as if repeated herein.! 

PARKER-BRIDGEiT CO., 

By ORRIN E. DREITZLER, 

General Manager. 

GEO. E. SULLIVAN, j 

Attorney for Parker-Bridget Co. ! 

i 

District of Columbia, ss : j 

I, Orrin E. Drietzler, being first duly sworn on oath 
depose and say that I am General Manageir of Parker- 
Bridget Co., party to the foregoing and aiinexed objec¬ 
tions; that I have read the said objections ajnd know the 
contents thereof, that I verily believe the facts therein 
stated to be true. 

ORRIN E. DREITZLER. 

Subscribed and sworn to before me this 9thj day of Sep¬ 
tember 1929. 

[notary seal.] CHAS. F. SANFORD, 

Notary Public, C. D. 

i 

712 Filed Sep. 2, 1929. Frank E. Cunninghajm, Clerk. 

j 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. j 

i 

Equity. No. 48144. j 

i 

Liberty Trust Company, a Corporation, Trusteje, Plaintiff, 


The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. j 

l 

Upon consideration of the report filed herein August 
21st, 1929, by Harold E. Doyle and Andrew B. Duvall, 
trustees, of the sale of the real estate described! in the de- 
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cree signed by this Court in the above entitled cause on 
the 29th day of June, 1929, and upon consideration of the 
objections made to the final ratification and confirmation 
of said sale, and of the affidavit of Harold E. Doyle filed 
herein September 10th, 1929, and it appearing to the Court 
that the said property was advertised for sale at public auc¬ 
tion, as required by the said decree of sale, and that the 
order nisi entered herein on August 21st, 1929, has been 
published as required in said order, it is this 23rd day of 
September, 1929, 

Adjudged, ordered and decreed, that no cause having 
been shown why said sale should not be finally ratified and 
confirmed, the objections to the final ratification and con¬ 
firmation of the said sale be and the same are hereby over¬ 
ruled, and that the said sale reported by Harold E. Doyle 
and Andrew B. Duvall, trustees, to Hooper, Kimball & Wil¬ 
liams, Incorporated, of 35 Congress Street, Boston, 
713 Massachusetts, for the sum of Four Million Five 
Thousand Dollars ($4,005,000) be and the same is 
hereby finally ratified and confirmed, and it is further, 

Adjudged, ordered and decreed, That the time heretofore 
fixed by the court for settlement by the purchaser be and 
the same is hereby changed to September 30th, 1929, and it 
is further, 

Adjudged, ordered and decreed, that when the said pur¬ 
chaser, or whomever it names to take title, complies with 
the terms and conditions of said sale, the said Harold E. 
Doyle and Andrew B. Duvall, trustees, shall, by good and 
sufficient deed in fee simple, convey the said property to 
the said purchaser, or whomever it names to take title, free, 
clear and discharged of all claims of the parties, to this 
cause, [defendant to the cross bill or counterclaim contained 
in the answer of the National Shawmut Bank, as trustee 
under indenture of mortgage and supplement thereto,]* and 
of any person or persons claiming by, from or under them, 
or any of them, provided that before delivering a deed for 
said property the said Harold E. Doyle and Andrew B. 
Duvall, trustees, shall file with the Clerk, in lieu of the 
undertaking already filed by them, an undertaking to the 
United States of America with a surety, or sureties, ap¬ 
proved by this court in the penalty of four million one liun- 
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clred thousand Dollars, conditioned for thp faithful per¬ 
formance of the trust in them reposed. i 

PEYTON GORDON, 

I Justice. 


From the foregoing decree, appeals are hereby noted in 
open Court to the Court of Appeals by the following parties 


Inc., Parker- 
Peoples Drug 
& Abbott, and 
costs on such 


hereto, respectively: James Stewart & Co., 

Bridget Co., Peoples Drug Stores (of Md.), 

Stores (of Del.), Coolidge, Shepley, Bulfinch 
Weaver Bros. Inc., and the undertaking for 
appeals by each of the parties so appealing i£ hereby fixed 
at $100, or a cash depoist of $50 in .lieu thereof bv each. 

PEYTON GORDON, 

Justice. 

714 Memoranda. 


October 11, 1929.—$50 deposited by Clephape & Latimer 
for Jas. Stewart & Co. in lieu of bond on appeal from de¬ 
cree ratifying sale. I 

$50 deposited by Edward Stafford, for Coolijdge, Shepley, 
Bulfinch and Abbott in lieu of bond on appeal! from decree 
ratifying sale. j 

October 12, 1929.—$50 deposited by Peoples’! Drug Stores 
of Maryland. ! 

$50 deposited by Peoples’ Drug Stores of Delaware. 
October 16, 1929.—$50 deposited by George; E. Sullivan 
for Parke^-Bridget Co. in lieu of bond on appeal. 


715 Filed Oct. 28, 1929. j 

In the Supreme Court of the District of Columbia. 

, j 

Equity. No. 48144. j 

Liberty Trust Co., Trustee, I 


v. ; 

The National Shawmut Bank of Boston, Trustee, et al. 

i 

Additional Assignment of Errors by James Stewart £ Co., 

Inc. ! 

i 

Comes now James Stewart & Co. Inc., by it$ attorneys, 
and respectfully assigns as errors in the decree herein of 
Sept. 23, 1929 the following: I 


i 

i 
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1. In entering the decree herein of Sept. 23, 1929 in so 
far as this appellant is concerned. 

2. In not sustaining- the objections filed by this appel¬ 
lant Sept. 9, 1929. 

3. In not denying- confirmation of the attempted sale set 
forth in Trustees 7 Report filed Aug. 21, 1929. 

CLEPHANE & LATIMER, 
Attorneys for James Stewart & Co., Inc. 

716 Filed Oct. 28, 1929. 

In the Supreme Court of the District of Columbia. 

Equity. No. 48144. 

Liberty' Trust Co., Trustee, 
v. 

The National Shawmut Bank of Boston, Trustee, et al. 
Additional Assignment of Errors by Partner-Bridget Co. 

Comes now Parker-Bridget Co., by its attorney, and re¬ 
spectfully assigns as errors in the decree herein of Sept. 
23, 1929 the following: 

1. In entering the decree herein of Sept. 23, 1929 in so 
far as this appellant is concerned. 

2. In not holding that the deed of trust under which the 
attempted sale was sought to be made did not cover nor 
include, but, on the contrary, excluded from its operation, 
the lease to this appellant covering portions of the first 
floor and basement of the Washington Building, and that, 
therefore, the Court was without authority or jurisdiction 
to make sale under said deed of trust of the portions of the 
premises covered by said lease. 

3. In not sustaining the objections filed by this appellant 
Sept. 9, 1929. 

4. In not denying confirmation of the attempted sale set 
forth in Trustees’ Report filed Aug. 21, 1929. 

GEO. E. SULLIVAN, 
Attorney for Parker-Bridget Co. 
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717 Filed Oct. 28,1929. i 

i 

In the Supreme Court of the District of Columbia. 

i 

i 

Equity. No. 48144. j 

i 

| 

Liberty Trust Co., Trustee, ! 


The National Shawmut Bank of Boston, 'trustee, et al. 

i 

i 

Designation by James Stewart & Co ., Inc .,j and Parker- 
Bridget Co. of Record on Appeal from Decree of Sept. 
23,1929. i 

j 

In order to make the transcript of record now being 
prepared on the appeals from the decree herein of June 
29, 1929 cover and include as well the appeals taken from 
the further decree herein of Sept. 23,1929, these appellants, 
respectively, hereby request the Clerk to include in the said 
transcript the following additional papers gnd proceed¬ 
ings : I 


i 

1. Report of Trustees of sale at public Ruction, filed 

Aug. 21, 1929. ! 

2. Order nisi issued thereon August 21, 1929,. 

3. Objections of Stewart & Co., Inc. filed Sept. 9, 1929. 

4. Objections of Parker-Bridget Co. filed Sept. 9,1929. 

5. Decree of Sept. 23, 1929 confirming said sale, and 
notations of appeal. 

6. Memorandum of deposits for costs on Appeal from 
said decree of Sept. 23, 1929. 

7. Additional assignment of errors by James Stewart & 
Co. Inc. 

8. Additional assignment of errors by Parker-Bridget 

Co. V | 

9. This designation. j 


CLEPHANE & LATIMER, 
Attorneys for James Stewart <$ Co., Inc. 
GEO. E. SULLIVAN, 

Attorney for Parker-Budget Co. 


i 
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71S Order Noting Filing and Approval of Statement of 

Evidence. 

Filed Nov. 21, 1929. 

In the Supreme Court of the District of Columbia. 

Equity. No. 48144. 

Liberty Trust Company, a Corporation, Plaintiff, 


The National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

In accordance with law rule 46, section 8, of this Court, 
the fact of the tiling and approval of the Statement of Evi¬ 
dence is hereby noted in the minutes of this Court this 
21st dav of November, 1929. 

PEYTON GORDON, 

J ustice. 

Docket Entries. 

719 Supreme Court of the District of Columbia. 

No. 48144. 


Liberty Trust Company, a Corp., Trustee, 

v. 

The National Shawmut Bank of Boston, a Corp., et al. 

Date. Proceedings. 

1929 Aug. 15. Statement of Evidence, duplicate 

(Weaver Bro., Inc. et al.) . filed 

“ “ “ Minute of filing of Statement of 

Evidence on Appeals. M. 137 P. 

252 . 

“ “ “ Notice of filing of Statement of 

Evidence on Appeals. “ 

“ “ 27. Motion (Nat. Shawmut Bk.) for ex¬ 

tension of time for amendments to 
statement of evidence . “ 
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Date. Proceedings. i 

I 

1929 Sept. 18. Proposed Amendments to State¬ 
ment of Evidence & proof of ser¬ 
vice (N. S. B.) .[. filed 

44 44 44 Proposed Amendments td State¬ 
ment of Evidence (L. T. Cd.) .... 4 4 

44 44 27. Objections of J. B. Stewart to pro¬ 
posed Amendments . \ . 44 

44 44 28. Objections of Peoples Drug Stores 

to proposed Amendments Nat. 

Shawmut Bank .1. 44 

44 44 44 Objections of Peoples Drug Stores 

to proposed Amendments Liberty 

Tr. Co.j. 

44 44 30. Objections by Parker-Bridgbt Co. & 

Weaver Bros., Inc. to* proposed 
amendments offered by National 
Shawmut Bank of Boston, trustee, 

to statement of evidence..!. “ 

44 44 44 Objections by Parker-Bridget Co. & 

Weaver Bros., Inc. respectively, 
to proposed amendments to state¬ 
ment of evidence of plaintiff .... 44 

44 Oct. 1, Order submitting Statement of 

Evidence M. 136 P. 1 ... . \ . “ 

44 Nov. 21. Order approving Statement df Evi¬ 
dence M. 136 P. 99 .i. “ 

44 44 4 4 Statement of Evidence .1. 44 

* i 

i 

720 Supreme Court of the District of Columbia. 

j 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Suprejme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 719, both inclusive, ito be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause No. 48144 in Equity, wherein 
Liberty Trust Company, a Corporation, is Plaintiff and 
The National Shawmut Bank of Boston, a Corporation, et 
al. are Defendants, as the same remains upon tfie tiles and 
of record in said Court. ! 
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In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of November, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

721 Statement of Evidence , Washington Building Case. 

722 In the Supreme Court of the District of Columbia. 

No. 48144. 

Liberty Trust Company, a Corporation, Trustee, Plaintiff, 

vs. 

Thk National Shawmut Bank of Boston, a Corporation, 

et al., Defendants. 

Statement of Evidence. 

Be it remembered, that upon the hearing of the above- 
entitled cause before Mr. Justice Gordon, sitting in Equity, 
the following evidence was adduced by and on behalf of the 
several parties hereto: 

Evidence was adduced on behalf of the plaintiff and/or 
defendant The National Shawmut Bank of Boston, Trus¬ 
tee, establishing the following facts: 

The Corporate existence and principal place of business 
of plaintiff, Liberty Trust Company, as alleged in the bill 
of complaint. 

The corporate existence and principal place of busi¬ 
ness of The National Shawmut Bank of Boston, a corpora¬ 
tion, as alleged in the bill of complaint. 

The due execution, acknowledgment, delivery and record¬ 
ing of the agreement and declaration of trust of Albert 0. 
Hagar, William M. Wadden and Robert M. Burnett, dated 
as of June 1, 1925, executed and acknowledged July 10, 
1925, and recorded July 17, 1925, among the Land Records 
of the District of Columbia as Instrument No. 70. A true 
copy of said declaration of trust was filed as Exhibit 
££ Stewart No. IV to the answer and counter-claim of defend- 
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ant James Stewart & Company, Inc. to which reference is 
here made. I 

The due execution and delivery on July 10, 1925, of the 
agreement made as of June 1, 1925, between ICoffin & Burr, 
Inc. a Massachusetts corporation, as “Lender”, and Albert 
0. Hagar, William M. Wadden and Robert M. Burnett, as 
Trustees of the Washington Central Trust under the decla¬ 
ration of trust aforesaid, and The National Shawmut Bank 
of Boston, a corporation, as it is trustee under the 

723 Indenture of Mortgage and deed of trust below men¬ 
tioned. Exhibit Stewart #2 filed herein with the 

answer and counterclaim of the defendant, James Stewart 
& Co., Inc. as corrected by exhibit #1, attached to the reply 
of the National Shawmut Bank of Boston, as trustee under 
indenture of mortgage and supplement thereto, to the an¬ 
swer of defendant James Stewart & Co., Inc. is a true copy 
of said agreement to which reference is here made. 

The due execution and delivery on July 10, 1925, of the 
agreement made as of June 1, 1925, between! City Central 
Corporation, a Massachusetts corporation, ks “Lender” 
and Albert 0. Hagar, William M. Wadden and Robert 

724 M. Burnett, as Trustees of the Washington Central 
Trust under the declaration of trust aforesaid, and 

The Liberty Trust Company, a corporation, a^ it is trustee 
under the Indenture of Mortgage and deed of trust below 
mentioned. A true copy of said agreement jwas filed as 
Exhibit “Stewart No. 5” to the answer and counter-claim 
of defendant James Stewart & Company, Inc. to which 
reference is here made. i 

The due execution, acknowledgment, delivery and record¬ 
ing of the Indenture of Mortgage or deed of trust from the 
above-named trustees for the time being of iWashington 
Central Trust to the defendant The National Shawmut Bank 
of Boston, a corporation, Trustee, bearing date June 1, 
1925, executed and acknowledged July 10,| 1925, and 
recorded July 17, 1925, among the Land Records of* the 
District of Columbia as Instrument No. 71. A true copy 
of said Indenture of Mortgage was filed as Exhibit “A” to 
the answer and cross-bill of said The National Shawmut 
Bank of Boston, Trustee, to which reference is! here made. 

The due execution, acknowledgment, delivery and record¬ 
ing of the Indenture of Mortgage or deed of j trust from 


i 

i 

I 


\ 

i 
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Albert 0. Ilagar, William M. Wadden and Robert M. 
Burnett, trustees for the time being of Washington Central 
Trust, to the Liberty Trust Company, a corporation, Trus¬ 
tee, bearing date June 1, 1925, executed and acknowledged 
July 10, 1925, and recorded July 17, 1925, among the Land 
Records of the District of Columbia, as Instrument No. 72. 
A true copy, of said Indenture of Mortgage was tiled as 
Exhibit “A” to the bill of complaint herein, to which ref¬ 
erence is here made. 

The due execution, acknowledgment, delivery and record¬ 
ing of the supplemental Indenture of Mortgage or deed of 
trust dated April 1, 1926, and recorded April 22, 1926, 
among the Land Records of the District of Columbia, from 
Robert M. Burnett, Ralph A. Stewart and The National 
Shawmut Bank of Boston as they were trustees for the 
time being of Washington Central Trust, to The 
725 National Shawmut Bank of Boston, Trustee. A true 
copy of said supplemental indenture of mortgage was 
filed as Exhibit “B” to the answer and cross-bill of defend¬ 
ant The National Shawmut Bank of Boston, Trustee, to 
which reference is here made. 

The due execution, acknowledgment, delivery and record¬ 
ing of the supplemental Indenture of Mortgage or deed of 
trust dated April 1, 1926, and recorded April 22, 1926, 
among the Land Records of the District of Columbia, from 
Robert M. Burnett, Ralph A. Stewart and The National 
Shawmut Bank of Boston, as they were trustees for the 
time being of Washington Central Trust, to Liberty Trust 
Company, Trustee. A true copy of said supplemental 
Indenture of ; Mortgage was filed as Exhibit “B” to the 
bill of complaint herein to which reference is here made. 

The due certification, issuance and delivery of the bonds 
secured respectively by the above-mentioned mortgages and 
supplemental mortgages, to the amount of $3,300,000 under 
the said Indenture of Mortgage and supplemental indenture 
of mortgage to The National Shawmut Bank of Boston, 
Trustee, and to the amount of $796,500 under the said 
Indenture of Mortgage and supplemental indenture of mort¬ 
gage to the Liberty Trust Company, Trustee. 

The defaults under said mortgages and supplemental 
mortgages as alleged in the bill of complaint and in the 
answer and counterclaim of the defendant The National 
Shawmut Bank of Boston, Trustee, and the taking of all of 



i 

j 

i 
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i 

the steps set forth in said mortgages, and therein required 
to be taken preliminary to the foreclosure of said mort¬ 
gages on account of such defaults. 

The amounts of principal and interest dqe and payable 
under the terms of the aforesaid mortgages and supple¬ 
mental mortgages, as set forth in the final decree entered 
herein on June 29, 1929. j 

The due changes in the personnel of the trustees of the 
Washington Central Trust as alleged in the bill of com¬ 
plaint and the answer and cross-bill of The National Shaw- 
mut. Bank of Boston, Trustee, and as set forth in the final 
decree. 

726 The mortgagors named in the aforesaid mort¬ 
gages and supplemental mortgages, in the execution 
and delivery thereof, were acting in execution of the powder 
and authority conferred upon them as trustee^ of the Wash¬ 
ington Central Trust by the aforesaid agreement and decla¬ 
ration of trust dated June 1,1925. j 

The deliveries of the mortgage bonds aforesaid, to the 
amounts aforesaid, were to or upon the ordef respectively 
of Coffin & Burr, Inc., described as “Lender” 1 ; in the agree¬ 
ment dated as of June 1, 1925, and executed and delivered 
on July 10, 1925, hereinbefore mentioned, and to or upon 
the order of City Central Corporation, described as 
“Lender” in the certain other agreement dat^d as of June 
1, 1925, and executed and delivered July 10, 1925, herein¬ 
above mentioned. 

Washington Central Trust in due course received in pay¬ 
ment for the bonds issued under the aforesaijd mortgages 
j to the National Shawmut Bank, Trustee, the face value 

thereof ($3,300,000) less the discount of 7% per cent men¬ 
tioned in the loan agreement first above mentioned; and 
said Washington Central Trust received in payment of the 
bonds issued under the aforesaid mortgages to the Liberty 
Trust Company, Trustee, the face value thereof ($796,500) 
less the discount of ten per cent, mentioned i in the loan 
; agreement second above referred to. 

> The said bonds secured by both of the said mortgages 

and the supplements thereto, which were sold as aforesaid, 
were disposed of to the general public by the aforesaid 
Lenders, Coffin & Burr and City Central Corporation, re- 

48—5108a 
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spectivelv, and the brokers associated with them, at or 
about par. 

On July 13, 1925, two surety bonds were given by the 
trustees of the Washington Central Trust, as principals, 
and Hartford Accident & Indemnity Company, The Metro¬ 
politan Casualty & Insurance Company of New York, and 
Maryland Casualty Company, named as defendants in the 
counter-claim of defendant James Stewart & Company, as 
sureties, one in the sum of $800,000, in which The 
727 National Shawmut Bank of Boston, trustee under 
the mortgage first above mentioned, was obligee, 
and the other in the sum of $200,000 in which the Liberty 
Trust Company, trustee under the mortgage second above 
mentioned, was obligee. Except in amounts these bonds 
were identical in their terms and provisions with the later 
bonds mentioned below. Except for certain typographical 
errors set forth in the next succeeding sentence, true copies 
of the aforesaid later bonds were filed as Exhibits #2 and 
3 to the reply of The National Shawmut Bank of Boston, 
trustee under the indenture of mortgage aforesaid, to the 
answer and counterclaim of the defendant, James Stewart 
& Company, Inc. to which reference is here made. The 
typographical errors are in said Exhibit #2 and are as 
follows: On page 3 line 27 after the word “all” there 
should be inserted the word “and” and on page 7, after 
the signature of Henry H. Wilder, there should be inserted 
the words “Attorney in fact”. 

Upon the acquisition of the additional parcels of land de¬ 
scribed in the supplemental mortgages above mentioned, 
new surety bonds were given in substitution of those above 
described and both in larger amounts. These new bonds 
were executed and delivered simultaneously with the execu¬ 
tion and delivery of the supplemental mortgages on April 
1, 1926. The new or substitute bond to Liberty Trust Com¬ 
pany, Trustee, as obligee, was in the sum of $300,000 (an 
increase from $200,000) and the new or substitute bond to 
the National Shawmut Bank trustee, as obligee, was in the 
sum of $1,200,000 (an increase from $800,000). All of the 
parties, including the sureties to the new or substitute 
bonds, were the same as the parties to the earlier bonds. 
These later surety bonds are the ones mentioned in the 
preceding paragraph, copies of which were filed as ex- 
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liibits 44 2” and 4 4 3” to tlie aforesaid answer of The Na¬ 
tional Shawmut Bank, Trustee, to Stewart & Com- 

728 pany’s answer and counter-claim. 

On October 19, 1928, said National Shawmut Bank 
as trustee under the mortgages aforesaid, and as obligee in 
the said surety bond, instituted three suits, one against 
each of the above-mentioned sureties, in the Court of Com¬ 
mon Pleas in Philadelphia in which suits the said surety 
companies respectively appeared and answered, and on 
March 18, 1929, after due hearing, judgment in favor of 
said bank as such trustee was entered against each 

729 of the surety companies, defendants jin said suits, 
for the sum of $1,200,000 with interest on $132,000 

thereof from December 1, 1927, and with interest on 
$1,068,000 thereof from May 11, 1928. From this judgment 
said surety companies appealed and these jappeals were 
still pending. j 

No suit or suits had been instituted by; the plaintiff 
Liberty Trust Company, trustee, upon the $300,000 surety 
bond in which it is the obligee as above mentioned. 

All of the documents hereinbefore mentioned and which 
are referred to as exhibits to pleadings, were offered and 
duly reecived in evidence. i 

Evidence was adduced on behalf of the defendant James 
Stewart & Company, Inc. establishing the following facts: 

The due execution and delivery of the contract of Sep¬ 
tember 15, 1926, between the trustees for the time being of 
Washington Central Trust, as owners, and; said James 
Stewart & Company, Inc., as builder, for the erection of 
the commercial and office building known as th0 44 Washing¬ 
ton Building”, upon the land described in the aforesaid 
mortgages, and of three modifications of said Contract, one 
dated September 15, 1926, and two dated Jujne 23, 1927. 
True copies of said contract, and the modifications thereof, 
are filed with said answer and counter-claim; marked re¬ 
spectively Exhibits 44 Stewart No. 6”, 44 Stewart No. 7”, 
4 4 Stewart No. 8”, and 4 4 Stewart No. 9”, to which reference 
is here made. i 

Said James Stewart & Company duly erected and com¬ 
pleted said building in .accordance with said contract and 
said modifications thereof and the plans and specifications 
made a part thereof, and fully performed all of the terms 
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and conditions thereof, including* the payment in full of all 
sub-contractors, mechanics, laborers and material men who 
furnished material or labor in the erection of said building 
by said Stewart Company. 

730 No liens or claims have been filed or in anywise 
asserted by or on behalf of any sub-contractors, 
mechanics, laborers or material men who furnished labor 
or material in the erection of said building by Stewart & 
Company under its contract aforesaid. 

Architects’ certificates were duly issued to Stewart & 
Company for payments due it from time to time during the 
performance of the aforesaid contract and at the comple¬ 
tion of said building. 

There remains due and unpaid to Stewart & Company a 
balance of $196,297.48, with interest thereon at the rate of 
six per centum per annum from the 29th dav of December, 
1927. 

Stewart & Company duly filed on November 30, 1927, its 
notice of mechanic’s lien for the amount due it in the Clerk’s 
Office of the Supreme Court of the District of Columbia, in 
accordance with the terms of the statute, and within the 
time fixed by the statute. 

Stewart & Company duly proceeded to and did establish 
its mechanic’s lien, for the amount above stated, with inter¬ 
est as aforesaid, in the statutory proceeding by bill of com¬ 
plaint in Equity Cause No. 48,355 in the Supreme Court of 
the District of Columbia, wherein said Stewart & Company 
was plaintiff and Robert H. Montgomery, Samuel L. Pow¬ 
ers, Robert M. Burnett and The National Shawmut Bank 
of Boston, Trustees of Washington Central Trust, were 
defendants, the decree therein having been entered on 
October 24, 1928, establishing its mechanic’s lien in the 
amount of $196,297.48, with interest as above mentioned. 

None of the other alleged mechanics’ lienors, who filed 
notices in the Clerk’s Office of the Court, as alleged in the 
pleadings, have established the same by the equity pro¬ 
ceeding provided by statute. 

None of the mechanics’ liens mentioned in the pleadings 
in this cause and none of the other claims herein asserted, 
are for labor and material furnished to Stewart & Company 
in the erection of the Washington Building under its con¬ 
tract aforesaid, but all such claims for labor and material 
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arose out of contracts made with the! owners or their 

731 agents, while Stewart & Company was engaged 
in the erection of the building in accordance with its 

contract, and w T ere wholly independent thereof. 

When the architect’s certificate to Stewart & Company, 
dated October 8, 1927, amounting to $140,706.17 was pre¬ 
sented for payment by Stewart & Company shortly after 
said date, only $133,000 was paid on account thereof, and 
when the architect’s certificates to Stewartj& Company of 
November 5, 1927, for $188,154.95 and of; December 30, 
1927, for $436.36, were presented for payment, no payment 
w’as made of or on account of either, nor jhas there ever 
been any payment made of the balance of tjie October 8th 
certificate, or on account of either of the tfwo certificates 
last named. j 

j 

732 Charles H. Krumbhaar, a witness j called by the 

National Shawmut Bank, trustee, testified in sub¬ 
stance as follows: j 

i 

i 

That he has been a partner in the firm of W. H. New- 
bold’s Son & Co. since January 1,1925, and is familiar with 
the participation of that company in the issue! of first mort¬ 
gage bonds involved in this case; that his company sold all 
the bonds which they took, the greater portion of the origi¬ 
nal issue was sold in July, 1925, and a^small lot remained 
until September 14th, 1925, when all of the original issue 
taken by his company had been sold; that the portion of 
the later issue in the spring of 1926 taken bvi his company 
was all sold by May 17, 1926; that none of jthe bonds of 
either issue were sold to Robert H. Montgomerv, Samuel L. 
Powders, the National Shawmut Bank, Robert! M. Burnett, 
Coffin & Burr, Inc., City Central Corporation, or Liberty 
Trust Company; that the bonds were sold td, the general 
public at par and interest; that they were sold to certain 
institutions at 99%, and in some cases to other bond deal¬ 
ers at 99%. j 

On cross-examination by counsel for Stewart & Company 
the witness testified as follows: j 

That his banking house had no contract for tjhe purchase 
of bonds with the Washington Central Trust, jand did not 
advance any money directly to the Washington Central 
Trust; thaf they purchased the bonds from Coffin & Burr, 

i 

i 

1 

i 
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whom the witness understood to be the lenders under 

733 a Loan Agreement; that all of the bonds which the 

witness procured and sold were obtained from Coffin 

& Burr. Witness could not remember the exact amount 
that his house paid for the bonds, but it was in the neigh¬ 
borhood of 90. He paid the same amount for the bonds 
that Coffin & Burr did. The first the witness heard of the 
matter was in February, 1925; that his house agreed to 
take over the bonds; did not have the agreement between 
his house and Coffin & Burr with him. There was corre¬ 
spondence between the witness’s house and Coffin & Burr 
in regard to the whole situation. It was purely and simply 
a purchase by witness’s house of the bonds. 

On cross-examination bv counsel for Parker-Bridget 
Company the witness said that he first heard of the matter 
in February, 1925; that he heard that there was such a 
possibility of his entering into the business; that he had 
heard it from Coffin & Burr, but did not have the oppor¬ 
tunity until some time later actually to join the business. 
Witness happened to be in New York one day and stopped 
in Coffin & Burr’s office, and their resident partner in New 
York said that Coffin & Burr had been thinking of the busi¬ 
ness which had been suggested to them several months 
prior to February, 1925; that Coffin & Burr did not know at 
all whether it would work out or not, and, if it should, they 
said there would be possibly a place for the witness in it. 

That was in February, and witness heard nothing 

734 about it until some time after that. Thev told him 

at this time of the location of the proposed building 

at 15th and G Streets and New York Avenue, and that, if 
the deal was consummated, the project was to tear down 
the buildings already located on the land and build another 
one; that he was told at the first interview who the parties 
would be; that A. 0. Hagar was the principal person, and 
that he was the promoter of the scheme. The details of the 
ownership came up later; that he got no further informa¬ 
tion about it until April of that year (1925), when two of the 
partners of Coffin & Burr came into his office—Mr. Jewell 
and Mr. Pennell. They stated that the original amount of 
the first mortgage bonds would be two and a half millions. 
Witness thought there was no correspondence before that, 
and that this was the start of the matter; at the time that 


LIBERTY TRUST COMPANY ET Ap. 


759 


they actually entered into the scheme the whole plan was by 
correspondence and verbal communication explained to his 
satisfaction; that the witness had confidence in Codin & 
Burr, from whom they purchased the bonds; that they 
bought all the bonds that they obtained, that, is, none was 
given to them; that his firm purchased $1,050,000, for which 
they paid; that, at the time of the purchase, he knew that 
Hagar was the Managing Director of the City Central Cor¬ 
poration. Witness depended entirely on Coffin & Burr as 
to the ownership of the common and preferred stock of the 
Washington Central Trust, what the character of the 

735 Washington Central Trust was to bej He could not 
say whether he knew’ there w r as anything in existence 

then or not; that he w’as not interested in that part of it; 
that he depended entirely on Coffin & Burr jin that matter 
and on his own lawyers; that he got some documents direct 
from Coffin & Burr; some circulars advertising the bonds; 
that he issued a prospectus to the public that had been pre¬ 
pared by his own lawyers. This had been prepared jointly 
with Coffin & Burr; did not have a printed 0opy wdth him; 
the bonds were offered and marketed and Isold in April, 
1925. Witness thought the mortgage v 7 as executed before 
he offered the bonds; the circulars were issued early in 
April, but v’ere not issued until he offered th^ bonds, w’hich 
was after the mortgage w’as executed. Witness thought he 
offered the bonds April 23, 1925. Witness thpn stated that, 
in referring to April, he meant April 1926, and referred to 
the second lot of bonds; that the first lot was offered in 
July 1925, and of course the circular w’as issued in July 
1925 instead of April. Witness had the second lot of bonds 
in his mind when he testified as above; that his testimony 
above was correct, except that he began to sell the bonds 
in July 1925, and that the circular v 7 as issued; at that time; 
that it was just in time to have it ready for the sale issue of 
the bonds that took place on July 23,1925; that witness had 
all the data at hand then; that all the! data witness 

736 obtained about it v-as from Mr. Jewelll; that he told 
the witness the location of the project; their idea 

about how the financing was to be done; the production of 
the finances; the legal end of it; all that would generally 
take place in the arrangement for an issue of bonds. Coffin 
& Burr told the witness that Hagar wras to be the Managing 
Director of the project; that witness had had a real estate 


i 
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expert, in whom he had great confidence, come down and 
look over the whole situation for him; that his name was 
J. Wilson Smith, and he was a Philadelphia man; that wit¬ 
ness received a written report from Mr. Smith. Witness 
obtained from him his opinion as to the value of the land 
and an estimate of the cost of the proposed new building 
to be put on the land. He also received an estimate of the 
income to be derived from the Building; that Mr. Smitli had 
taken the other rents around the same location of that type 
of building and estimated what the rental derived from 
the new building would be; that he obtained similar data 
from Coffin & Burr; that there had been proposed plans for 
the new building showing its size and character, which wit¬ 
ness saw. Those plans were by Coolidge, Shepley, Bulfinch 
and Abbott. Witness saw those plans probably in March 
1925. In the sale of the bonds witness’s firm did not guar¬ 
antee them. 

On redirect examination by counsel for National Shaw- 
mut Bank, trustee, witness testified as follows: 

737 That of the original issue of $2,500,000 of bonds, 
the witness’ firm took $1,050,000; that of the supple¬ 
mental issue of $800,000 witness’ firm took $400,000, mak¬ 
ing in all $1,450,000. Witness had a copy of the Loan 
Agreement from Coffin & Burr before agreeing to take any 
of the bonds; could not fix the time prior to his purchasing 
the bonds when he first saw the Loan Agreement, but it 
was probably six weeks or two months. Witness also saw 
the form of the mortgage to secure the bonds a reasonable 
time before his purchase of the bonds, so that his lawyers 
might check up on the matter. The Declaration of Trust 
was also sent to the witness and checked up by his attor¬ 
neys a reasonable time before his company purchased the 
bonds. All of the papers witness had are simply copies 
of papers that Coffin & Burr had. 

On the following day Mr. Krumbhaar was recalled for 

further cross-examination bv counsel for Stewrart & Com- 

•/ 

panv, and for Parker-Bridget Company, and testified as 
followrs: Witness stated that, prior to February 26, 

738 1925, he and Coffin & Burr had had meetings on the 
subject of the transaction; that they first heard of 

the matter in February, 1925; witness had investigated the 
matter between February and June, 1925, and he consid- 
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ered that he had thoroughly investigated jit. In his in¬ 
vestigations he did not come to Washington' Witness’ at¬ 
tention was invited to the statement in the circular that the 
Trustees of the Trust would be the National Metropolitan 
Bank of Washington, Ralph A. Stewart and R. M. Burnett, 
of Boston, and that 4 * These Trustees will li^ve direct con¬ 
trol and supervision of the property. In the development 
and management of the enterprise, they will have the as¬ 
sistance of the City Central Corporation, wjhich has been 
uniformly successful in this field for over a; quarter of a 
century, and which is one of the largest shareholders in the 
Trust,” and said he knew the Trustees were satisfactory 
to his own attorneys, and lie left it entirely Ito them. He 
was asked whether he knew the National Metropolitan Bank 
of Washington was a Trustee, and said he left it to his at¬ 
torneys ; he knew very little about that; he must have known 
that the National Shawmut Bank of Bpston became 
739 a Trustee, but the Trustees were changed to such an 
extent that he did not recall; did not remember the 
circumstance that Mr. Hagar went out of the Trust, and was 
substituted by the National Shawmut Bank. l|le knew that 
Hagar, Wadden and Burnett were named as Trustees; that 
is, they were Trustees at one time. Witness did not know 
the original ones. Rough draft of prospectus was origi¬ 
nally arranged by Coffin & Burr, which was approved by 
witness’s firm and approved by all of the attorneys; did 
not recall that the circular was ever recalled and a different 
one substituted; would not have put the circular out had 
he not considered it substantially correct. The circular 
was put out the usual time before the actual jbonds were 
offered for sale, that is, a week or ten days, lor possibly 
shorter. Witness read the circular; recalled the statement 
made at the bottom of the circular 44 Concerns jof national 
importance operating branch stores, banking | offices and 
other lines of business, quick to sense the desirability of 
this location, for the purposes of national advertising, have 
already shown the keenest interest in the special advan¬ 
tages which the new building will provide;” said that he 
had no definite arrangement with anyone to occupy any 
part of the building, and the only ones that he copld remem¬ 
ber that were mentioned were a certain life insurance com- 
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pany and the Galt Jewelry Store. They were the 

740 only ones the witness could recall. They were the 
ones they hoped to get in; that he had read over the 

Loan Agreement and depended entirely upon his attorneys 
to give an opinion as to whether it was satisfactory. He 
had nothing to do with the making of the Loan Agreement ; 
it was only referred to him for his approval; could not say 
that he read the actual Loan Agreement, but it was exam¬ 
ined by the people in his office. Witness was asked to look 
at the part of the prospectus which said that the land was 
appraised by John L. Weaver at $2,100,000, and that the 
value of the proposed building, together with the ground, 
had been appraised by Weaver on July 2,1925, at $4,350,000, 
the gross annual rental at $455,000, the operating expenses, 
taxes, etc*., $90,000, and the maximum annual interest 
charges on the first, mortgage bonds $150,000, and said that 
that was a statement of facts of the estimated value of the 
property, and an estimate of its reasonable income, and 
that they were substantial estimates of the land value, gross 
income, etc.; that the estimate of earnings which the witness 
relied on came from Mr. Wilson Smith, who had been em- 
ploved bv his firm to come down and examine the whole 
proposition; that he had estimates from the Shannon & 
Luchs firm, but that the statements he relied upon came 
from J. Wilson Smith. The witness’s attention was in¬ 
vited to that part of the prospectus which reads, “In the 
development and management of the enterprise, they will 
have the assistance of the City Central Corporation, 

741 which has been uniformly successful in this field 
for over a quarter of a century and which will be 

one of the largest shareholders in the Trust,” and said 
that he recalled the quotation. Witness had never had 
the agreement between the City Central Corporation and 
the Trustees for the management of the enterprise, and did 
not recall that he had ever seen it, but he understood there 
was such an agreement. The prospectus had been sent out 
for the information of whomsoever might be interested in 
buying the bonds. Witness had met Mr. Weaver in his 
office in Philadelphia before the papers were signed. He 
did not go into details with him, simply met him to see 
what kind of a man he was. Witness knew he had given 
an appraisal and wanted to see what manner of man he 
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might rely upon. Witness’s attention was invited to a 
preliminary purchase agreement between Thicker, Anthony 
& Co. and Coffin & Burr and said it had never been carried 
out; that the whole arrangement had been changed. Wit¬ 
ness had nothing to do with the preparation of the original 
Declaration of Trust, first mortgage instrument and loan 
agreement, but his counsel made suggestions. Witness 
never heard of Whitney, Cox & Co., in the matter. He has 
always understood that Albert 0. Ilagar was (the Managing 
Director of the City Central Corporation; thgt he was con¬ 
nected with the City Central Corporation through 
742 the Washington Central Trust. i 

Witness was further cross-examined by counsel for 
City Central Corporation as follows: i 

The original agreement had been to have eqtial participa¬ 
tion between witness’s firm, Coffin & Burr'and Tucker, 
Anthony & Co. There had only been one joint interview be¬ 
tween the three firms and Mr. Hagar was not there. No 
one in witness’s firm met Mr Hagar until June or July, 
1925, and had no conference with the Shawmut Bank prior 
to that time, or with Wadden, or with Ralph! Stewart, or 
with any of the officers of the City Central Corporation; 
only had one conference with Hagar prior to jthe issuance 
of the circular. So far as witness knew, Hagar had in no 
way participated in tlie preparation of the prospectus, and 
he was not conferred with regarding its contents. City 
Central Corporation did not participate in any way in the 
sale or distribution of the bonds from witness’s office. 

On further cross-examination by counsel for Stewart & 
Company, witness testified: j 

From February, 1925 to the delivery of the bonds to 
Newbold’s Son & Co., the persons who w’ere concerned, so 
far as witness knew, were Coffin & Burr, City Central Cor¬ 
poration, Mr. Hagar as an individual or officer of City Cen¬ 
tral, and the witness; that his firm did not receive with the 
bonds any shares of the common stock, but he believes that 
Coffin & Burr did. 

743 William Abraham Winn, a witness called by Lib¬ 
erty Trust Co., trustee, testified in substance as fol¬ 
lows : 

i 

He is the treasurer of the City Central Corporation and 
resides in Winthrop, Massachusetts; he had been treasurer 
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since February, 1927, and bad been assistant treasurer 
since November, 1926; he was first employed by the com¬ 
pany in August, 1926; he has examined the books of the 
City Central Corporation at the request of counsel for 
plaintiff to determine what disposition the company had 
made of bonds that had been certified by the Liberty Trust 
Co., and turned over to it; he knew of his own knowledge, 
aside from the books of the company, what became of bonds 
certified and delivered to the City Central Corporation; 
they had all been sold by said corporation to brokers and 
individuals; City Central received and sold said bonds to 
the extent of $175,000; witness had received a notice from 
examining counsel to produce any record that he had relat¬ 
ing to the disposition of the bonds; he brought with him the 
general ledger up to the first part of 1927, and thought it 
covered the entire bond transaction, but since found the 
current ledger which was in use contained part of the trans¬ 
action and he was unable to produce it now; the ledger 
which he produced covered the year 1926 and back perhaps 
for two or three vears. He turned to the account of 4 4 Wash- 
ington Central Trust, Second Mortgage Convertible 7% 
Bonds.” The earliest date on the ledger is April 7, 
744 1926, and ends in December, 1926. The entries prior 

to the time witness went with the company are in the 
handwriting of Joseph R. Ellis, who was the bookkeeper of 
City Central Corporation. The entries from October 16, 
1926, are in the handwriting of witness; the record shows 

that Citv Central received from Libertv Trust Co. bonds to 
•* * 

the amount of $135,000, and that these bonds were sold; 
all certified bonds purchased by the City Central Corpora¬ 
tion in 1926 and 1927 would come to my possession as 
Treasurer. I have personal knowledge that they w’ere all 
sold—The ones that we received from the Liberty Trust 
Co.; City Central had an underwriting agreement with 
Richardson & Hill for the sale of the bonds, or any portion 
of the bonds, that were certified by the Liberty Trust Co. 
under the second mortgage; this agreement was in the pos¬ 
session of the witness as treasurer of the City Central Cor¬ 
poration. Witness had no knowledge of the paper except 
that it was in his custody and could identify Mr. Hagar’s 
signature. There were a number of blanks in the paper 
which the witness could not explain. Witness had nothing 
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to do with the transaction. Witness identified an undated 
letter signed City Central Corporation, by Albert 0. Hagar, 
addressed to Liberty Trust Co., directing the Liberty Trust 
Co. to deliver to Richardson, Hill & Co., or their order, up 
to $400,000 principal amount of bonds covered ; by the mort¬ 
gage for $600,000, to be paid for at $90, plus interest from 
June 1, 1925, and authorizing the Liberty Trdst Co. to act 
upon any instructions from any membet of the firm 

745 of Putnam, Bell, Dutch & Santry, pertaining to the 
bonds. The letter was offered and received in evi¬ 
dence. Witness further testified that written orders were 
given from time to time by the City Central Corporation to 
the Liberty Trust Co. to certify bonds under the second 
mortgage and identified the signature of Miss A. G. Healy, 
who was assistant treasurer of the company, gnd his own 
signature, to said orders. 

On cross-examination by counsel for Parker-Bridget 
Company, witness testified the only agreement ihat witness 
knew anything about with respect to the sale |of bonds to 
Richardson & Hill was the one already referred to. Wit¬ 
ness had nothing to do with the transaction.! The Loan 
Agreement between the Washington Central Tihist and the 
City Central Corporation was not with the papers which 
the witness produced. ! 

On cross-examination by counsel for Stewart fa Company, 
witness said that he was not in any official capacity con¬ 
nected with the Washington Central Trust; that the affairs 
of the Washington Central Trust were carried On from the 
office of Mr. Hagar at the City Central Corporation, as far 
as the records went, from the time the witness became con¬ 
nected with City Central. At the time that witness became 
connected with the City Central, August, 1926, the records 
of the Washington Central Trust were in the City Central’s 
office, and the general ledger and cash book a|nd journal 
were the main records that were kept for! the Wash- 

746 ington Central Trust, and the latter had no other 
office during that period except a rental office in 

Washington; no records of the corporate acts of Washing¬ 
ton Central Trust were kept at the Shawmut Baink, and no 
other records were kept than in the office of City Central 
Corporation; witness thought that Richardson & Hill had 
issued a prospectus of the second mortgage bonds, but he 
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did not have a copy of that among his papers; an audit had 
been made of the books of Washington Central Trust by 
Hillman, Peters and Leary, accountants. 

Counsel for Stewart & Co. thereupon made said witness 
his witness, and upon examination by said counsel, he fur¬ 
ther testified as follow’s: 

City Central purchased a considerable part of the pre¬ 
ferred stock of Washington Central Trust. Witness could 
not tell what part. It received a considerable block of com¬ 
mon stock. Witness was not sure wiietker it was in con¬ 
sideration of the purchase of the preferred, or not. Com¬ 
mon stock was sold only with the preferred. The preferred 
stock accompanied by the common stock w r as purchased by 
City Central from the Washington Central Trust at $88 a 
share. Hagar w^as president of the City Central when wit¬ 
ness first became connected with it and continued as such 
except for a period when he was chairman of the Board of 
Directors. He w~as the active directing head during all that 
period of the real estate department. He was really the 
head of the whole business. The accounts of the Washing¬ 
ton Central Trust are kept in the same office as the account 
books of the City Central, but not by the same book- 
747 keeper. Witness has custody of both books, and the 
one wiio keeps them is his assistant. 

Francis A. Cross, a witness produced by the plaintiff, 
testified to certain of the facts hereinbefore set forth as 
established, and further testified as follows: 

He is Trust Officer of the Liberty Trust Co. of Boston, 
and as such had charge of the records of the company per¬ 
taining to the issue of the second mortgages on the Wash¬ 
ington Building. The Trust Company has a trust ledger, 
that is, a loose ledger, and he produced the original page 
of that ledger covering the issuance of the second mortgage 
bonds; that he received a copy of the supplemental mort¬ 
gage in April, ,1926, and had an undated letter signed by 
Mr. Hagar authorizing the issuance of $400,000; that, of the 
total second trust bond issue, he delivered $625,000 up to 
Richardson, Hill & Co., and $171,500 to the City Central 
Corporation. These were delivered by authority of written 
orders; each order was accompanied by a check; a receipt 
was given to the Liberty Trust Co. whenever they delivered 
a bond; he delivered $135,000 worth of bonds to the Beacon 
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Trust Co. for the account of Richardson, Hill Co.; on July 
27, 1925, the Washington Central Trust wrote a letter on 
the stationery of the City Central Corporation, which was 
offered in evidence, and which in substance directed Lib¬ 
erty Trust Co. to deliver to Richardson, Hill & Co. $240,000 
second mortgage bonds upon payment at the rate of $90 


and accrued interest ; the Trust Co. received aj payment for 
these bonds; on July 31, 1925, he issued to Richard- 
748 son, Hill & Co. $225,000 par value of the bonds and 
received from them $202,500 plus $2,6?4.96 accrued 
interest. On September 1, 1925, he delivered to Richard¬ 
son, Hill & Co. $25,000 worth of bonds and received $22,500 
plus $437.50 accrued interest. On April 7,1926j he delivered 
to the Liberty Trust Co. $95,000 par value bf the bonds 
pursuant to an order from City Central Corporation, ac¬ 
companied by their checks for $85,500 and $£,345.97, the 
last being an adjustment of coupon interest; j on May 29, 
1926, he delivered to Herbert Sprague three $1000 bonds 
pursuant to a written order from City Central Corporation, 
in exchange for a check for $2,803.56. Witness further 
testified to the issuance of all the bonds undef the second 
mortgage pursuant to orders from the City Central Cor¬ 
poration, to the extent of the total amount issued. 


Witness also testified that he had in his possession the 


temporary bond given in July, 1925, in the sum of $600,000, 
but it was cancelled when definitive bonds were issued to 
the Trustee. The definitive bonds when obtained were 
turned over to the Trustee, and remained in it$ possession 
until certified and delivered upon payment of the face 
amount of the bonds, with accrued interest, minus a dis¬ 
count. Interim certificates in the sum of $375,000 were 
issued before the definitive bonds were printed and de¬ 
livered to the Trustee. These interim certificates were 


thereafter, from time to time, turned j in by the 
749 holder, who received a definitive coupon Bond in lieu 
thereof. The original ledger sheet shows that the 
Trustee issued, certified, and delivered definitive bonds in 
the sum of $796,500, and said bonds are still outstanding. 

The total amount received by the Trustee, covering prin¬ 
cipal, accrued interest, and interest allowed by tpe Liberty 
Trust Company on the deposits, was $743,289102. Each 
order for the delivery of a bond was accompanied by a 
check for the amount called for in the order, and a receipt 
to the Trustee for the bond. 
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On cross-examination by counsel for Parker-Bridget 
Company witness said that the account in which the moneys 
were deposited was ‘ 4 Liberty Trust Co., Escrow Agent, 
City Central Corporation, Washington Central Trust.” 
He produced a statement of all deposits in the entire ac¬ 
count and the vouchers supporting them and stated that 
the principal amount received was $716,850, he accrued in¬ 
terest $10,860.48, the bank interest $15,578.54, making a 
total of $743,289.02; that he made the following disburse¬ 
ments from the account: On July 11, 1925, he trans- 

750 ferred to the Coupon Account $21,500. This was 
done pursuant to an order from Arthur F. Ray, of 

the firm of Putnam, Bell, Dutch & Santry; that, by reason 
of the same authority, he paid to Albert C. Hagar and Wil¬ 
liam M. Wadden, Trustees of the Washington Central 
Trust, on the same day, $100,000. Witness said that both 
of these payments were authorized by the Loan Agree¬ 
ment. On December 26, 1925, he paid to the Trustees of the 
Washington Central Trust $8,220, on account of architect’s 
certificate calling for $32,880. 

Witness further testified in detail to payments by it of all 
money received by the Trustee covering the principal of 
the second trust bonds and accrued interest, said payments 
being made by check, nearly all of said checks being to the 
order of the Washington Central Trust, and such payments 
were made on the order of the City Central Corporation, 
accompanied by certificate of the architects. The total of 
all of said disbursements amounted to $743,289.02. 

$95,000 of the bonds were delivered to the Liberty Trust 
Co. as collateral securitv for a loan by the Citv Central 
Corporation. The loan was made April 6, 1926, and paid 
off August 8, 1926, and the bonds released and returned to 
the City Central Corporation. Liberty Trust Co. had at 
no time purchased any of the bonds for itself. The com¬ 
pensation of the Liberty Trust Co., as Trustee, for han¬ 
dling the matter was forty-five cents for each $500 bond 
certified, and ninety cents for each $1,000 bond. The total, 
amount of their compensation was about $800. 

751 On cross-examination by counsel for Stewart & 
Co., the witness testified: 

He had complete charge of this Trust from the time he 
first became connected with the Trust Co.; he examined the 
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two mortgages in which the Trust Company was named as 
Trustee, and the loan agreement! accompanying 

752 them; his understanding was that tlnp first mortgage 
people were to pay 50%, the second Imortgage 25%, 

and the City Central 25% of the funds required. The 
Liberty Trust Company, Trustee, on three or four occa¬ 
sions, advanced more than its ratable proportion of the 
disbursements, but it was authorized to dp so under the 
agreements. He made no effort to ascertain what the con¬ 
dition was of the Trust, because he was not administering 
the Trust; he was administering the seebnd mortgage. 
When documents were presented to us in proper form we 
paid those obligations up to the extent of the money that 
we had in the account. He did not personally come down 
to Washington to see how the building wajs progressing 
and did not know whether any other officerjs of the bank 
came down. We made no effort to ascertain! the condition 
of the trust. We were not administering the trust but only 
the second mortgage. Certificate No. 11, dated October 8, 
1927, was to James Stewart & Company, and was the last 
certificate we paid. We paid on it $34,493.20, which was 
all we had in the account, but the certificate called for 
$2,793.74 more. Thereafter we were without funds to meet 
any of the obligations, and were not asked jto make any 
payments. He made no attempt to stop tlfe contractor 
working on the building; he did not know whether he could 
be paid or could not be paid; he did not seeithe building 
until March, 1928, when he came down to see Mr. Hamilton 
about the institution of this suit; the Liberty Trust 

753 Co. turned over the surety bond for $300,000 to its 
Washington counsel in June or July of 1928 for such 

action as counsel might deem advisable; he did! not investi¬ 
gate to see how many dividends were paid out dm principal, 
as he was not interested; he was simply carrying out the 
terms of a specific second mortgage indenture. ! 

On cross-examination by counsel for Parker-Bridget 
Company witness testified: i 

His bank has in its vault $3,500 in bonds Which have 
never been issued; he identified a form of jbond which 

754 was identical with that set forth in the! mortgage; 
Liberty Trust Co. has in its vaults deposited by 
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bond-holders $200,000 face value of said bonds, and he has 
heard the State Street Trust lias $300,000; the State Street 
Trust was appointed depository by the Bond Holders Pro¬ 
tective Committee for the deposit of the bonds with them; 
witness is now connected with the Beacon Trust Co., which 
took over the Liberty Trust December 5, 1928; the Liberty 
Trust Co. has not actually gone out of business; it has not 
surrendered its corporate existence, but the Beacon Trust 
Co. has acquired all of its assets; Liberty Trust Co. still 
has control of this Trust; witness had no connection with 
the Trust Coj in July 1925, and all he could sav about it 
then was what he learned from the bank records. He 
understood he had duties to discharge under the Loan 
Agreement and thought lie discharged them all; at least, 
he intended or attempted to do so. 

On cross-examination by counsel for Sliawmut Bank wit¬ 
ness testified: 

Funds were transferred to the coupon account to pay the 
coupons as they were presented, as, for example, on June 
1, 1927, when the coupons were still being paid and were 
presented to that date, but some bondholders would fail 
to present their coupons, therefore there would be a little 
money left in the account. This amounted to approxi¬ 
mately $2,500, which is an accumulation of money which is 
there to pay coupons which have not been presented, 
755 and which matured prior to December 1, 1927. 

On cross-examination by counsel for Weaver 
Brothers witness testified: 

He never made inquiries of the banking department of 
the Beacon Trust Co. with respect to funds on deposit 
belonging to the Washington Central Trust; that he first 
considered the matter of enforcing the surety liability 
upon the bond when he consulted Mr. Hamilton, and Mr. 
Hamilton was given the papers to do whatever he saw fit 
to do, and that was after December 1, 1927, when default 
had been made in the payment of interest ; that his first 
visit here was in March, 1928, and he came down later in 
June or July; that he has talked with Mr. Hamilton about 
it several times since he was here, and everything else 
connected with the case, but that his company is doing en¬ 
tirely what Mr. Hamilton advises, and his company did 
what he said that they ought to do; that he hired the best at¬ 
torneys he knew in Washington, and relied entirely on their 
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advices; that the Liberty Trust Co. told Mr. Hamilton to 
do whatever he thought was necessary, anfl they turned 
over to him everything concerning the case and were re¬ 
lying solely on his advice; that the bond wa& in the vaults 
of the Liberty Trust Co., or the Beacon Trujst Co. 


George F. Moulton, a witness called by the plaintiff, 
testified, by deposition taken April 9, 1929,1 to certain of 
the established facts hereinbefore s^t forth, and 
756 further, as follows: 

He is Trust Officer for Harvard Trust Company 
and was Trust Officer of Liberty Trust Company in June 
1925. He had no direct connection with thi financing of 
the Washington Building, except in so far jas the whole 
transaction related to his duties to the liberty Trust 
Company. It was first brought to his attention by Mr. 
Sturges (President, Liberty Trust Co.) in t|ie form of a 
request that he read the suggested draft of the second 
mortgage. It had not been executed at that t\me. He was 
present subsequently when the mortgage whs signed by 
Mr. Sturges. He identified his signature as ja witness on 
the second mortgage, a copy of which is made an exhibit 
to the Bill of Complaint, lie took no part in the negoti¬ 
ations of the second mortgage loan or the supplemental 
second mortgage. He set up the account on his books with 
respect to the transaction. He identified the account on 
his books; He said that the entries were in his own hand¬ 
writing to and including July 31, 1925; he left Liberty 
Trust in August, 1925, and none of the entries after that 
were in his handwriting. He had in his possession a copy 
of the second mortgage loan agreement. 

On cross examination by Peoples Drug Stores, witness 


testified: 

He had nothing whatever to do with the miking of the 
loan; read the Trust Agreement merely for thO purpose of 
commenting as to form, phraseology and as an at- 
757 torney. Mr. Sturges very frequently referred mat¬ 
ters to him in that form for his suggestions. Mr. 
Sturges did not discuss the business transaction with him. 
lie supposed Mr. Sturges had made the loan; jwitness had 
no knowledge of that. He had met Mr. Hagar in 1925 
at the bank, but did not discuss the loan with him. 

On redirect examination by plaintiff’s counsel witness 
testified: ! 


i 





772 


JAMES STEWART & COMPANY ET AL. VS. 


He knows Arthur F. Ray; does not recall whether or not 
he was present at the signing of the second mortgage; 
remembers the reference about hurrying the delivery of 
the record to Washington and thinks it probable that he 
may have been present at the execution and acknowledg¬ 
ment, although witness does not lix it definitely. 


Allan H. Sturges, a witness called by the plaintiff, tes¬ 
tified as follows: 

He is the Vice President and Treasurer of the Beacon 


Trust Company. In June or July of 1925 he was the Vice 
President and Treasurer of the Liberty Trust Company. 
He had no personal knowledge or supervision of the financ¬ 
ing of the Washington Building nor with the purchase 
of the property nor with the advancing of the money. He 
was not at any time connected with the Washington Central 
Trust or its trustees or with the City Central Corporation 
in the matter of financing the building. Mr. Hagar saw 
him some time prior to the execution of the papers 
75S to see if he cared to act as trustee under the mort¬ 


gage issue to the Washington Central Trust. Wit¬ 
ness told him he would be a trustee if the proposition was 
lined up all right so that he would not get into any mix-up. 
This was two or three months, perhaps longer, before the 
papers were signed. He had no other connection with the 
financing of the proposition, no one else at the Liberty 
Trust had anything to do with it other than the witness. 
He did not understand when he agreed to act as trustee 
under the second mortgage that the trust company was en¬ 
gaged in a joint enterprise or had any interest in a joint 
enterprise for the erection of a building and the renting of 
a building and the making of any profit from it. The Lib¬ 
erty Trust had no interest in the purchase of the property, 
the erection of the building or the rental of it. The only 
interest of the Liberty Trust was to act as a trustee under 
a mortgage and to carry out the duty of trustee under the 
mortgage. There was a loan agreement executed in con¬ 
nection with the second mortgage and the trust company 
was named as trustee under that agreement. The witness 
signed both the second mortgage and the supplemental sec¬ 
ond mortgage as Vice-President and the Liberty Trust Com¬ 
pany. He identified his signature on the papers. 

On cross-examination by counsel for Parker-Bridget 
Company he testified: 


I 
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759 Mr. Hagar told him the building ivas to be the 
largest building in Washington and a business propo¬ 
sition and where the location was, that it was in a business 
district. Witness didn’t know exact location] The witness 
had not seen the building. Hagar told him toothing about 
the construction of the building except that jit was in the 
course of construction, that it would be a! construction 
proposition. The witness was not passing oi) the security. 
The witness knew no one else connected with jthc City Cen¬ 
tral Corporation other than Mr. Iiagar; thinkjs probably he 
did meet the treasurer occasionally on the pimple matter 
of signing checks, but he has forgotten what lais name was. 
He had known Hagar for probably eight or ten years and 
had known the City Central Corporation possibly three or 
four vears. He knew Hagar was the President and Man- 
ager. Hagar may have shown him a preliminary prospec¬ 
tus of the building. Does not recall seeing one |vith a picture 
of the building on it. Hagar told him nothijig about the 
building except it was to be a business office building and 
stores, did not tell him what it would cost, did not tell him 
what the ground would cost. The proposition did not in¬ 
volve his company to pay a dollar—it was purely a trustee¬ 
ship. There was to be no agreement by the Trust Com¬ 
pany, it was not invited to take any bonds, it did not take 
any of the stock and they were not invited to tpke any. He 
was not shown the form of the proposed declaration of 

trust. It may have been shown to the j trust officer 

760 but not to the witness. Mr. Hagar didj not tell the 
witness the control the City Central would have over 

the enterprise. According to the loan agreement the City 
Central Corporation was to loan the second mortgage 
money. Hagar may have mentioned it also, he probably 
did mention it because he referred to the loan! agreement. 
He did not see the agreement between the City Central Cor¬ 
poration and the Washington Central Trust as jto the man¬ 
agement of the building. Hagar told him nothing about it. 
He had no conference with Robert H. Burnett ;jhe met him 
once or twice in going over matters with Mr. j Hagar and 
Burnett may have been present when they talked with 
reference to the mortgage. He thinks he never met Mr. 
Wadden. The second mortgage was executed before Alli¬ 
son G. Gatheron who is a lawver. Witness executed the loan 



774 


J A IVIES STEWART & COMPANY ET AL. YS. 


agreement to his company. When Hagar first spoke to the 
witness about it, he was not shown the Loan Agreement or 
the deeds or anything else. The mortgage was delivered 
to him on the date of acknowledgment. The paper was 
brought in executed by the trustees of the Washington Cen¬ 
tral Trust for his signature and the acknowledgment was 
taken because the attorney (Ray) was leaving for Washing¬ 
ton that night. The papers were left in Mr. Ray’s hands 
to be taken to Washington to be recorded. Mr. Ray was 
never the attorney for the Liberty Trust Company. Within 
a day or two after the execution of the papers the interim 
certificates were delivered. The trust company had 

761 nothing to do with marketing the bonds. 

On cross examination by counsel for Peoples Drug 
Stores, the witness stated: 

He signed the second mortgage bond in the office of the 
Liberty Trust Company at 199 Washington Street. He 
thinks Mr. Rav came in and Mr. Moulton and Mr. Perry. 
Mr. Catheron took the acknowledgments. Mr. Catheron is 
a lawyer and member of the firm of Ropes & Gray. He did 
not inquire as to whether there had been any minutes 
passing authority for the execution of this trust because 
that was Mr. Moulton’s duty. The legal end of it was up 
to Mr. Moulton. Witness should judge it would be his 
dutv to look at the minutes authorizing the execution of 
the trust. Witness has not a copy of the preliminary de¬ 
tails. Witness saw one before the execution of the papers. 
The location of the property would not have made an im¬ 
pression on the witness because he did not know the streets 
in Washington. Hagar did not tell the witness how the 
property had been acquired. Hagar stated it was to be the 
largest office building in Washington and was to be a busi¬ 
ness and office building. He did not tell him where he was 
to get the money with which to repay the bonds. Hagar 
did not tell him whether he paid for the land; did not say 
anything as to whether the land was then occupied or not. 
Witness did not inquire. Witness could not recall what the 
prospectus said about it. The loan agreement and 

762 mortgage and form of the bond were submitted to 
witness; did not submit to him a copy of the minutes 

which authorized the execution of the mortgage and did not 
see them in his files. The first money paid out by the bank 
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was July 13,1925, when they paid $100,000. That was paid 
to the trustees of the Washington Central Trust. That was 
a treasurer’s check to their order. They endorsed the check 
to the District, Lawyers and Washington Titjle Insurance 
Companies. The money that the bank receive^ was held in 
escrow subject to the loan agreement to be pajid in accord¬ 
ance with the conditions of the loan agreement; knew 
nothing with respect to the building; had no \yav of know¬ 
ing other than the memorandum whether the check for 
$100,000 was used for the acquisition of the lahd. His rec¬ 
ords show that the item of July 13th was used;for the pay¬ 
ment of the land. Could not say that he knew that the land 
had not been purchased when Hagar first spoke jto him about 
it. He is not informed who drafted the loan Agreement of 
the second trust. Either Mr. Bell or Mr. Ray carried the 

r * j 

second trust to Washington for record. 

On cross examination by counsel for Stewartj & Company 
witness testified: 

He had known Hagar for eight or ten years; prior to his 
death, had never engaged in any other enterprise with him 
except in a general way. One or two corporations Hagar 
was connected with carried accounts with the trust company 
and loans had occasionally been made to! them. The 
763 trust company was acting in two capacities in con¬ 
nection with the Washington Buildingj enterprise; 
one as trustee under the mortgage and the other as trustee 
under the loan agreement and these were interwoven, but 
they were two separate trusts. The trust company received 
no compensation for services under the loan; agreement. 
The only lawyer who advised the trust company in the 
situation was Mr. Moulton. The trust company had loans, 
at the time of the testimony of the witness, ma^e to Hagar 
and had 100 shares of Washington Central stock as col¬ 
lateral with some other collateral. The Liberty Trust Com¬ 
pany’s office was next door to the building occupied by the 
City Central Corporation. The trust and the loan agree¬ 
ment were executed in the bank’s office. 

On re-cross examination by counsel for Peoples Drug¬ 
stores witness said: 

His attention was invited to that part of the loan agree¬ 
ment reading: “and they agreed the cost of demolition of 
existing building from the land * * *” anfl said that 
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part of the agreement would convey the meaning to his 
mind that there were buildings on the land that were to 
be destroyed but what was to be done beyond that he did 
not know. Witness made no inquiry as to the terms of the 
leases under which the parties held possession to such build¬ 
ings and asked nobody to make inquiries for him. 

Re-direct examination by plaintiff’s counsel: 

764 Mr. Hagar did not tell witness the construction of 
the Washington Building had been begun and witness 

did not know whether any work had been begun on the dem¬ 
olition of the old buildings. Hagar told him a new office 
building was to be constructed. Did not know who the 
builders were to be. Hagar did not tell him at the time 
of the execution and delivery of the mortgage who was to 
manage the building or collect the rents or who the pros¬ 
pective tenants were to be. 

765 Recross-examination by counsel for Stewart <& Com¬ 

pany : 


Witness knew of no other construction than the Wash¬ 
ington Building in which the Washington Central Trust was 
interested. Witness knew nothing about Stewart & Co. He 
thinks Mr. Moulton had the Declaration of Trust; thinks 
he never saw that. He understood that the purpose of the 
enterprise was to erect a building in Washington. It was 
contemplated at the outset that a contractor was to be em¬ 
ployed by the Washington Central Trust, but he did not 
know who James Stewart & Co. was. 


Arthur F. Ray, a witness called by plaintiff, testified by 
deposition taken April 10 and 11, 1929, as follows: 

He testified he was a practicing attorney in Boston May, 
June and July of 1925; he represented Richardson, Hill & 
Co. who unde-wrote some of the second mortgage bonds and 
some of the preferred stock of the Washington Central 
Trust. Richardson, Hill & Co. are a banking firm. Witness 
first came into the proposition in the spring of 1925. Wit¬ 
ness inquired into the sufficiency of the instruments under 
which the second mortgage and supplemental mortgages 
were given. He prepared the loan agreement, but not the 
second mortgage. The loan agreement purports to be dated 
June 1, 1925, but was actuallv executed and delivered Julv 
10, 1925. Witness prepared the loan agreement at the re- 
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quest of Albert 0. Hagai* and Fred D. Jordan. The former 
was an executive of the City Central Corporation and the 
latter of whom was a member of the firm of Richardson, Hill 
& Co. Witness saw the second loan agreement signed by the 
parties thereto. Witness examined thje figures which 

766 were submitted to him and made a calculation that 
the financing being undertaken was sufficient to meet 

those figures, and satisfied himself that the funds provided 
would meet the amount needed to acquire tlijs property and 
erect the building. Richardson, Hill & Co. Isold the bonds 
to the public in various denominations and Amounts. Wit¬ 
ness examined the second mortgage and the supplemental 
second mortgage before their execution. He prepared them 
and was present when they were executed, j Witness took 
them to Washington and handed them to thje District and 
Lawyers Title Insurance Company. The original of second 
mortgage was delivered to the title company with a letter 
of instructions, dated July 13, 1925. Witness identified the 
signatures to said letter, and it was received in evidence. 
Said letter is as follows, and is inserted at the request of 
plaintiff: j 

“Washington, D. C., July 13, 1925. 

“The District Title Insurance Company, The Lawyers Title 
Insurance Company, The Washington Title Insurance 
Company, Washington, D. C. 

1 

Gentlemen : 

i 

We hand vou herewith original executed! Indenture of 

Mortgage or Deed of Trust from Albert 0. Hagar, William 

M. Wadden and Robert H. Burnett to the Liberty Trust 

%/ 

Company, of Boston, Trustee, dated hs of June 1, 

767 1925, covering certain properties in Square 223, in 
the District of Columbia, as described ii| the granting 

clause of said Indenture of Mortgage on pages 8', 9 and 10 
thereof. This Indenture of Mortgage is to be recorded upon 
the recordation of certain deeds of conveyance and a dec¬ 
laration of trust of the Washington Central! Trust which 
will be handed you by other parties. 

“We also hand you herewith check for $100,000, dated 
July 11, 1925, of the Liberty Trust Compamjr, of Boston, 
Trustee, payable to the said Hagar and Wadcjlen, Trustees 
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of said Washington Central Trust. This check has been 
endorsed to the order of your Companies by the payee**. 

“ These funds are to be used by you in payment for the 
last described in the aforesaid granting clause of the Inden¬ 
ture of Mortgage and in discharge of the existing encum¬ 
brances thereon, together with $1,470,000 being at this time 
deposited with you by National Shawmut Bank of Boston, 
for like purposes, when and upon condition that you furnish 
us your certificate, in usual form, to the effect that title to 
the premises described in the aforesaid granting clause of 
the Indenture of Mortgage is good of record, in fee simple, 
in the Liberty Trust Company, of Boston, Trustee, for the 
uses and purposes declared in said Indenture, of Mortgage, 
or Deed of Trust, and upon condition that said Indenture 
of Mortgage constitutes a lien there against subject only 
to lien of the Indenture of First Mortgage or Deed of Trust 
running to said National Bank of Boston. 

768 “Upon settlement of the foregoing transaction, you 
are to furnish the Liberty Trust Company, of Boston, 
with your mortgagee’s certificate of title in usual form. 

“Unless the foregoing transaction is consummated within 
five days, we reserve the right to withdraw the moneys here¬ 
inabove referred to, and the same will thereupon become 
payable by you to the Liberty Trust Company, of Boston. 
Very truly yours, 

PUTNAM, BELL, DUTCH & SANTRY, 

By ARTHUR F. RAY, 

i Aft if. for Liberty Trust Company, 

Trustee as Aforesaid . 


We authorize, approve and confirm the foregoing arrange¬ 
ment. 

i CITY CENTRAL CORPORATION, 

By A. 0. HAGAR, Prest 

RICHARDSON, HILL & CO., 

ByD. JORDAN, 

Trustees Washington Central Trust. 

ALBERT O. HAGAR. 

WILLIAM M. WADDEN. 
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7/13/25. 

Received the above mentioned check of $1010,000 for above 
recited purposes. 

THE DISTRICT TITLE INS. CO., 

THE LAWYERS TITLE INS. CO., 

THE WASHINGTON TITLE INS. CO., 

E. ROY HILL, Asst. Treas.V 

i 


City Central Corporation underwrote the second mort¬ 
gage bonds; City Central Corporation made a sep- 

769 arate contract with Richardson, Hill, iwhereby Rich¬ 
ardson, Hill & Co. agreed to take a specific number of 

the bonds that were under the City Central cjontract. Rich¬ 
ardson, Hill & Co. were to take $400,000 of the $600,000 is¬ 
sue under the original second mortgage. Ijhey agreed to 
take $133,000 of the $200,000 issue of the supplemental sec¬ 
ond mortgage. Richardson, Hill & Co. disposed of most of 
their commitment of the second mortgage bopds to another 
bond house, Hooper, Kimball & Williams. -They sold the 
bonds to the public. Witness did not know hpw many. All 
the requirements of Section 15 of the loan agreement and 
Section 2 of Article I of the second mortgage jwere complied 
with at or before the time of actual execution and delivery 
of the supplemental second mortgage. At tlije time witness 
was working on the second mortgage bond issue, he had no 
agreement or understanding with the Liberty Trust 

770 Company or the Washington Central 1 Trust or the 
Trustees of the Washington Central Trust or the 

City Central Corporation that the owners or purchasers of 
the second mortgage bonds would look solelyj to rents to be 
derived from the Washington Building for payment of 
bonds or interest accruing on those bonds apd neither did 
Richardson, Hill Company. Neither the trustees nor his 
client had anv agreement or understanding with the Lib¬ 


erty Trust Company or the Washington Central Trust or 
the trustees of the City Central Corporation Ithat the own¬ 
ers of the bonds would be entitled to have any interest in the 
profits derived from the operation of the Washington Build¬ 
ing or in the sale price which might be realized from its sale. 
Witness had no knowledge of any agreement between the 
Washington Central Trust or the Trustees of ;the Washing- 
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ton Central Trust and the Peoples Drug Stores that the 
Peoples Drug Stores were to he given a lease which would 
take priority over the second mortgage or the supplemental 
second mortgage. Nothing was said to the witness by the 
trustees of the Washington Central Trust that such a lease 
was to be given to the Peoples Drug Stores in which they 
were to be given or attempted to be given a lien on the 
building prior to the lien of the second mortgage and the 
supplemental second mortgage. Witness heard of no such 
agreement until after the trouble arose within the last three 
or four months. If he had had anv such knowledge he would 
never have advised his clients to purchase any of the 
771 bonds. At the time of execution and delivery of the 
second mortgage he had no knowledge of any minutes 
passed by the trustees of the Washington Central Trust 
under date of July 10, 1925, with reference to executing a 
lease to the Peoples Drug Stores. The papers were signed 
July 10th and the witness and Mr. Worthington and Mr. 
Catheron expected to go to Washington that night together 
with Mr. Hagar and several others and at the last minute 
Mr. Hagar told them tliev would have to lay over till Mon- 
day and they went down on Mondav. 

Cross-examination by counsel for Parker-Bridget 
Company: 

Witness had nothing to do with the preparation of the 
first mortgage to the National Shawmut Bank, except that 
it was essential for him to know to what it was related and 
what it contained so that he might properly prepare the 
second mortgage and the second mortgage loan agreement. 
The tirst mortgage and agreement were prepared by Mr. 
Catheron and Mr. Catheron and the witness worked hand 
in hand. Witness was conversant with a lot of what coun¬ 
sel for the Shawmut Bank were doing. Witness had seen 
the first loan agreement, was conversant and aware of the 
circumstances of the first and second loan agreements. 
The only differences between them were the changes neces¬ 
sary for the difference in parties and amounts. In order 
to determine that the proceeds of the proposed financing 
would be sufficient for an organization which was going 
to acquire the land and build the building, the witness 
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asked for figures of the estimated cost of land and 
t tz building* for comparison with the proceeds to be 
received from the bonds under the first and second 
mortgages and the proceeds of the preferred stock. Wit¬ 
ness desired to ascertain whether the proceeds of these 
issues with discounts oft would meet the amount of the 
obligations that it is represented would be ihcurred to buy 
the land and build a new building. The witness thought 
it was a question of mathematics. Witness got some of the 
figures from Mr. Hagar and some from MrJ Worthington. 
Mr. Worthington represented the trustees of the Washing¬ 
ton Central Trust and he may have represented the City 
Central Corporation. Mr. Worthington’s ojffice did more 
or less work for Mr. Hagar and his several outfits. Witness 
had a draft of the first mortgage in front of him when he 
drew the second mortgage. The letter of instruction to 
the title companies was drawn in the office of; the title com¬ 
pany. The deeds of conveyance referred to in the letter 
would be the deeds conveying the property! to the Trus¬ 
tees of the Washington Central Trust. It i$ at that min¬ 
ute that the trust practically becomes born ;j and it would 
be the papers that Mr. Catheron, as representing the first 
mortgage interests, would have turned over to the title 
company. There were other contemporaneous factors 
given to the title company by the other parties so far 
773 as was essential to create the trust and go ahead 
with the work so as not to hold us down there for¬ 
ever. The declaration of trust was the instrument cre¬ 
ating the trust, and it states that the trustees! will hold the 
property upon certain terms as is recorded! The deeds 
referred to in the title company letter would be the deeds 
conveying the several pieces of property to I the trustees 
of the Washington Central Trust. These properties are 
described in the second mortgage indenture. | Witness did 
not know the names of the grantors in said deeds. All the 
witness knew when he went to the title company was that 
the pieces of property were to be conveyed by somebody 
to the trustees of the Washington Central Tru^t, delivering 
a certain title and then 1 he title company would give its 
opinion and if it was a satisfactory one, the dfeal would be 
set. Witness delivered to the title company ! a check for 
$100,000 the time he was there on July 13, 1925. The Lib¬ 
erty Trust Company, as an accommodation td us gave its 
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check for this sum and they were given funds for it by 
Richardson, Hill & Company and City Central Corporation. 
The witness was in Washington on July 13, 1925; 

774 was there several days. Thinks he saw the prop¬ 
erty that is the subject of the mortgage described 

in detail as it was on July 13, 1925. Said it was on the 
Fifteenth Street side of the property that there was a drug 
store, but saw no signs of demolition of any of the build¬ 
ings by anyone. By an underwriter witness means one 
who enters in an engagement with another to sell 

775 that person’s obligations for the purpose of procur¬ 
ing funds for that other person. It commonly takes 

place by undertaking to market securities, issued or to be 
issued by the other party to the underwriting contract and 
for that service the underwriter receives compensation. 
Richardson, Hill & Co. had agreed with the City Central 
Corporation to take a certain amount of second mortgage 
bonds and also a certain amount of preferred stock, and 
market or attempt to market same. The agreement was 
in writing but he was not in a position to disclose the 
private affairs of his clients. The witness knows Rich¬ 
ardson, Hill & Co. issued a circular with regard to the pre¬ 
ferred stock, but had no memory as to whether they issued 
a circular with respect to the second mortgage bonds. The 
preferred stock which Richardson, Hill obtained was paid 
for in cash. It was not given as part of the bonds. 
It was a separate transaction. As witness remebbers it, 
Richardson, Hill & Company engaged to take $200,000 of 
par value of the preferred stock out of an issue of $595,000 
par value in 1925. That $200,000 par value was a part of 
the total issue of $1,200,000 par value. In 1926 Richardson 
& Hill took some additional shares of preferred stock when 
the issue was increased. When witness went to Washing¬ 
ton July 13, 1925, he took no conveyance whatever to be 
recorded. The conveyances were taken to the title com- 
pany and the title company attended to the question of 
titles and recording of instruments. Witness took no deed, 
but took only the second mortgage. There were 

776 some other persons in the party and they may have 
carried documents. The witness did examine the 

first mortgage indenture, the declaration of trust and the 
second mortgage, but never saw any other deeds. The con- 
vevance from the former owners to the Washington Cen- 
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t.ral Trust was nothing- in which. Hie witness was interested, 
except to have the title company tell him tlje title had be¬ 
come vested in the trustees of the Washington Central 
Trust. Plow they got it was no concern of the witness. 

I 

i 

i 

Cross-examination by counsel for Peoples Drug 
Stores: I 

i 

i 

Witness thinks he stayed in Washington from July 13 to 
16. Witness did not see the minutes of July! 10, 1925, as a 
whole but saw some separate votes. j 

I 

Cross-examination by counsel for Stewart & Com¬ 
pany : 

j 

Witness had gotten various figures about the Washington 
Building in the spring of 1925. He got somejof them from 
Richardson, Hill & Co., prior to July 10, 1923. He did not 
have the figures with him. Unquestionably discussed 
figures with Mr. Worthington and Mr. Catheron and prob¬ 
ably talked with Mr. Hagar. Mr. Catheron represented 
Coffin & Burr, and Mr. Worthington represented the pro¬ 
posed Washington Central Trust. The Washington Central 
Trust was organized during the course of preparation of 
the papers. Witness was present at the meeting of July 
10; if the declaration of trust was executed on that date. It 
was done while he was there. When witness started the 
preparation of the papers he knew the; Washington 
777 Central Trust was not in existence. Itj was part of 
the thing that was being done at that time and Mr. 
Worthington and Catheron collaborated on al} the papers, 
the first mortgage loan agreement and the second mort¬ 
gage and second mortgage loan agreement, declaration of 
trust, and had many conferences. The papers I were signed 
up and ready for delivery on July 10, 1925, and were made 
ready for delivery when the title conditions w^re found to 
be right. The first mortgage, the second mortgage, the first 
mortgage loan agreement and the second mortgage loan 
agreement were all signed July 10, 1925, and then delivered 
to the various counsel to hold for later delivery, when cer¬ 
tain other things had been done. It followed the usual 
procedure. Witness did not remember ever having seen 
a circular issued by Whitney, Cox & Co. They y’ere a bank¬ 
ing house that was supposed to take some of;the issues. 
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Witness tliinks they occupied the same relation to the City 
Central Corporation that Richardson, Hill & Co. did. 

Cross-examination by counsel for Shawmut Bank: 

During the period prior to the recording of the first 
and second trusts, witness did not hear anyone sav a lease 
was to be given to the People’s Drug Store by the trustees 
of the Washington Central Trust which was to be prior to 
either the first or second mortgages. Did not recall hear¬ 
ing anything about this lease or the proposed lease to the 
Peoples Drug Stores during the period prior to July 17, 
1925. The first intimation of it that the witness had was in 
March or February 1929. 

778 Recross-examination by counsel for Stewart & 
Company: 

Doesn't know when lie first heard of the Washington Citv 
Central Trust: may have heard of it before Julv 10, 1925. 
He knew Ilagar had several companies in Washington. 
Witness examined the draft of the declaration of trust of 
the Washington Central Trust prior to July 10, 1925. Wit¬ 
ness’ attention was invited to the declaration of trust of 
the Washington Central Trust and he was asked to read the 
second paragraph on the first page, and then said he first 
learned of the Washington City Central Trust when he 
read this declaration of trust. 

Redirect examination by counsel for plaintiff: 

The votes that the witness was interested in were the 
resolutions to record the determination that $595,000 par 
value of preferred stock was to be issued by the Trust and 
made available for the underwritings that the bankers would 
make. He was further interested in the resolution to put 
on record the determination to make an issue of first mort¬ 
gage bonds and second mortgage bonds. The votes witness 
had were not signed. They were not supposed to be signed 
by anybody because a Massachusetts Trust is not operated 
like a corporation; they have records for the purpose of 
recording the determination to do a thing but they are not 
essential; therefore one does not trouble himself with them 
as he would with certified record of corporation votes. 
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Witness saw what purported to be resolutions of the 

779 trustees of Washington Central Triist to authorize 
the execution of these papers and thei issuance of the 

bonds and the stock. Representing a firni that expected 
to buy some of the bonds, witness was interested only for 
record purposes in knowing that the resolutions were prop¬ 
erly passed, because the signatures of thei trustees were 
sufficient without any resolution. On July 110, 1925, there 
were a number of people at the office of the City Central 
Corporation at which both persons who were named as trus¬ 
tees were present with the witness and several attorneys; 
that Worthington and the surety bond people were there, 
and there were a flock of papers for execution and the trus¬ 
tees flowed in and out and the others passed around from 
one room to another, and Mr. Hagar was holding meetings 
in his adjoining offices and the co-trustees; Wadden and 
Burnett would be in and out. Witness was hsked to read 
Exhibit A attached to the second loan agreement and did 
so. He said it was an appraisement of the property by John 
L. Weaver and Shannon & Luclis, Inc., that the land was ap¬ 
praised by these parties at $2,100,000 and the value of the 
proposed building at $4,350,000, and the gross annual income 
was estimated at $455,000, with operating expenses and dis¬ 
counts of $90,000. | 

780 Ralph W. Hill, a witness called by tjhe defendant 

National Shawmut Bank, Trustee, testified by depo¬ 
sition to certain of the established facts hereinbefore set 
forth, and further as follows: j 

He is Assistant Trust Officer and Assistant Vice-Presi¬ 
dent of the National Shawmut Bank. In 1925 Was Assistant 
Trust Officer; he is familiar with the acts of the National 
Shawmut Bank as Trustee under the first mortgage dated 
June 1st, 1925, and Supplement thereto datejd April 1st, 
1926, and had charge of the detail work. Witness identified 
one of the original bonds secured by the first trust, which 
is identical with that set forth in the first deed of trust or 
mortgage. j 

(The balance of this page and pages 49 to 49-T, inclusive, 
were inserted herein at the request of Counsel for the 
Trustee under the first mortgage.) 

i 
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The facts a? to the certification and issue of bonds under 
the Indenture of Mortgage or Deed of Trust, dated as of 
June 1, 1925, and the Supplement thereto dated April 1, 
1926, from the Trustees of the Washington Central Trust, 
to which The National Sliawmut Bank is Trustee, were as 
follows: 

There was delivered to the bank a temporary typewritten 
bond of $2,500,000. That bond was signed by the Trustees 
of the Washington Central Trust and was certified by the 
bank, as Trustee under the First Mortgage. Against the 
deposit of that bond, The National Sliawmut Bank issued 
interim receipts in bearer form, which were subsequently to 
be exchanged for the definitive bonds, when they had been 
engraved. The total amount of this issue of interim cer¬ 
tificates was $2,500,000. They were issued by the bank 
and were delivered to Coffin & Burr or upon Coffin 

781 & Burr’s order. Later on the bank received the 
definitive bonds and after those had been certified by 

the bank, as Trustee under the mortgage, the temporary 
bond was cancelled and the bank began to exchange 

782 the interim receipts that it had issued for the defin¬ 
itive bonds. These definitive bonds were executed 

by a majority of the Trustees, as provided in the bond, 
and were then delivered by the Trustees to the bank. These 
final bonds were in the amount of $2,550,000. The 50,000 
additional were delivered to the bank for the purpose of 
making exchanges of denominations. To date there have 
been $2,533,000 of these bonds certified, leaving 17,000 un¬ 
certified. The total issue now outstanding is $3,300,000, but 
of the 'first group, which was issued under the original 
mortgage, there are outstanding $2,500,000. There were 
never any more than $2,500,000 outstanding under the 
original mortgage. 

After April 26, 1926 additional bonds were issued under 
this mortgage, in the sum of $800,000, in addition to the 
$2,500,000, making in all $3,300,000, and there are now out¬ 
standing $3,300,000. These additional $800,000 were exe- 
ecuted by a majority of the Trustees of the Washington 
Central Trust, delivered by them to the bank, and certified 
by the bank. 

The interim certificates in the amount of $2,500,000 finally 
have all been surrendered, cancelled and are downstairs in 


I 

I 

I 
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i 

the bank, and against the cancellation of them there have 
been delivered the definitive bonds. ; 

The witness identified a book containing, the account of 
The National Shawmut Bank, as Trustee ijmder the Loan 
Agreement of the Washington Central Truist, a record of 
the receipt and application of the funds that the bank held 
subject to the Loan Agreement. The book showed the 
following receipts and disbursements: j 

i 

783 Period July 13, 1925, to March 1, 1929; 


Receipts. 

7/13/25. Received from Coffin & Burr Inc. for $1,045;000 
of Bonds at 92'% plus interest at 6%, 1 mo+ 12 

da. j... $973,940.00 

Received from Penn. Co. on behalf of W. H. Njew- 
bold’s Sons & Co. for $645,000 of Bonds at 92% 

plus interest at G%, 1 mo. 12 das. j. .. 601,140.001 

7/20/25. Received from Coffin & Burr Inc. for $405,000 of 

Bonds at 92% plus interest at 6% 1 mo. 20 dh-- • 377,932.50 

7/21/25. Received from W. H. Newbold’s Sons & Co. jfor 
$405,000 of bonds at 92 %> plus interest at 6% 1 

mo. 21 da. j... 378,000.00 

4/ S/26. Received from Coffin & Burr Inc. for $484,000j of 

of Bonds at 92%. plus interest at G% 4 mo. 7 da. 457,944.67 
4/26/26. Received from Coffin & Burr Inc. for $316,000! of 

Bonds at 92% plus interest at G% 4 mo. 25 dh.. 299,936.67 
Interest on balances in The National Shawmnt 
Bank of Boston at rate of 3%—period Jqly 

13, 1925 to March 1, 1929 inclusive. J.. 55,763.29 

5/17/26. Interest received from Riggs National Bank !of 
Washington, D. C. on Special Deposit of $375,6100 
from April S, 1926 to April IS, 1926 at 2% _!.. 208.66 


3,144,865.79 

784 Disbursements. j 

7/13/25. Paid Trustees, Washington Central 


Trust for the following purposes: 

Discharge of Stockwood Mortgage.. $200,000 

Pay off Stockwood Equity . 220,00O 

Discharge mortgage of old Trust ... 700,000 

“ “ “ “ 272,500 

“ “ “ “ 72,500 


$1,465,000.00 

i 

i 

Paid Trustees Washington Central 
Trust being balance for adjust- J 

ments i n discharging encum¬ 
brances . 5,000.00 

7/23/25. Paid Trustees Washington Central 

Trust for miscellaneous expenses.. 16,700.00 

Paid for revenue stamps to affix to i 

first and second mortgages—$1,250 
for first, $300 for second . 1,550.00 


i 
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12/ 1/23. Paid The National Shawmut Bank of 
Boston, Coupon Department, to pro¬ 
vide funds for payment of 6 mos. in¬ 
terest due 12/1/25 on $2,500,000 par 
value 1st mortgage 0% sinking fund 

bonds |. 

12/26/25. Paid Trustees of Washington Central 
Trust in accordance with order 
from Coffin & Burr Inc. dated De¬ 
cember 2. 1925 ( it 1) . 

4/ S/26. Transferred to Riggs National Bank, 
. Washington, D. C. for account of 
The National Shawmut Bank of 
Boston, to make available funds 
785 for payment of liens on new prop¬ 
erty . 

4/17/26. Paid Trustees Washington Central 
Trust for Deposit with District Title 
Insurance Co. for delivery upon con¬ 
veyance to Trustees in discharge of 
liens against properties described 
as “Additional parcels” £l-2-3-4 
(This account for disposition of 
funds transferred above.) 

5/ 4/26. Paid Boyle Robertson Construction 
Co. for architects certificate #1... 
5/29/26. Paid The National Shawmut Bank of 
Boston, Coupon Department, to pro- 
provide funds for payment of 6 mos. 
interest due 6/1/26 on $3,300,000 par 
value 1st mortgage 6% sinking fund 

bonds . 

Paid Boyle Robertson Construction 
Co. for architects certificate #2.. 
7/14/26. Paid Washington Central Trust for 

architects certificate #3. 

S/17/26. Paid Washington Central Trust for 

architects certificate #4. 

11/30/26. Paid The National Shawmut Bank of 
Boston Coupon Department, to pro¬ 
vide funds for payment of 6 mos. 
interest due 12/1/26 on $3,000,000 
par value 1st mortgage 6% sinking 

fund bonds. 

1/27/27. Paid Trustees Washington Central 
Trust for architects certificate #1 

dated 12/14/26 . 

Paid Trustees Washington Central 

7S6 Trust for architects certificate $2 

dated 1/10/27 . 

2/24/27. Paid Trustees Washington Central 

Trust for architects certificates $5- 

$6 . 

Paid Trustees Washington Central 

Trust for architects certificate #3 
Paid Trustees Washington Central 

Trust in acccordance with letter 
dated 2/23/27 from Coffin & Burr 
Inc. under terms of Article 4 (H) 

of the Agreement . 

3/23/27. Paid Trustees Washington Central 

Trust for architects certificate #4 


75,000.00 

16,440.00 

375,600.00 

$9,024. S4 

99.000.00 
5.680.13 
25.S01.SS 
13,105. SO 

99,000.00 

4,725.00 

42.4S0.00 

$.3,573. S4 
69,563.85 

34,781.93 

67.SS0.83 
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Paid Trustees Washington Central 
Trust for architects certificate 

#4A . 

Paid Trustees Washington Central 
Trust for authorization from Cof¬ 
fin & Burr Inc. under terms of Ar¬ 
ticle 4 (H) of Agreement . 

4/29/27. Paid Trustees Washington Central 
Trust for architects certificate #5 
5/21/27. Paid Trustees Washington Central 

Trust for architects certificate #6 
5/30/27. Paid The National Shawmut Bank 
of Boston, Coupon Department, to 
provide funds for 6 mos. interest to 
787 6/1/27 on $3,000,000 par value 1st 

mortgage 6% sinking fund bonds.. 

6/14/27. Paid Trustees Washington Central 

Trust for architects certificate #7 
7/13/27. Paid Trustees Washington Central 

Trust for architects certificate #S 
8/11/27. Paid Trustees Washington Central 

Trust for architects certificate #9 
9/17/27 Paid Trustees Washington Central 

Trust for architects certificate #10 
Paid Trustees Washington Central 

Trust for architects certificate #11 


9,047.20 

j 

3S,4ojl.01 

7S,S44.27 

j 

76,277. S4 

| 

| 

99,00(^.00 

i 

$57,53lj. 97 
S6,592|.36 
4S,lS8'j.96 
33,970j 05 

i 

70.000 j 00 


3.027,82*4.76 


Balance on hand May 15, 1928. \.. $117,041.03 

i 

788 The witness testified in detail as to each of the re¬ 
ceipts and disbursements, as shown by the above 

account, and stated that they were correct, and in all in¬ 
stances where the account referred to architects 7 certifi¬ 
cates and authorizations from Coffin & Burr! as authority 
for disbursements, the witness produced the architects 7 
certificates and letters from Coffin & Burr; giving such 
authority, and the same were identified by the witness and 
introduced in evidence. 

The witness testified that the book showed the balance on 
hand March 1, 1929, under the loan agreement, as $117,- 
041.03. The witness stated that this balance was involved 
in litigation in Boston, that the receipts and disbursements 
as shown bv the book were correct and that fhev were all 
the receipts and disbursements under the Joan agree¬ 
ment. 

1 

789 Witness is secretary of the Washington Central 
Trust and has been since June, 1927. 

Witness identified the minute book of the |Washington 
Central Trust (in evidence as Gleason Exhibit |No. 35) and 
said that it was in his custody as secretary, thdt Joseph R. 
Ellis was secretary of the Washington Central Trust 
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before him and identified his signature. The minute book 
was offered in evidence. Among the minutes were those of 
July 10, 1925, reading as follows: 

“Washington Central Trust. 

Minutes of a Meeting of the Trustees . 

July 10, 1925. 

A meeting of the Trustees of the Washington Central 
Trust was held at Boston, Massachusetts, on July 10 1925, 
all the trustees being present, and it appearing that the 
trustees of the Washington City Central Trust, Helen C. 
McGinnell and the Stockwood Investment Company have 
conveyed to Albert 0. Hagar, William M. Wadden and 
Robert M. Burnett as trustees of the Washington Central 
Trust certain real estate situated in the Citv of Washing- 
ton in the District of Columbia subject to leases and mort¬ 
gages as more fully set forth in the Indenture of Trust 
under which said Washington Central Trust has been 
formed; that it is intended that the trustees of this 
790 Trust demolish the building thereon and erect 
thereon an office and commercial building of modern 
construction and to that end certain arrangements have 
been made and certain instruments and agreements pre¬ 
pared for the financing of said project, it was 

Resolved: (1) that in consideration of said conveyance 
by the trustees of Washington City Central Trust there be 
issued to the trustees of said Trust 5,000 Preferred shares 
and 6,050 Common shares of this Trust and there be paid 
to the trustees of said Trust the sum of $105,000 in cash 
and that adjustments be made in cash as of this date for 
taxes, interest, rents, insurance, water rates, operating 
charges and supplies; 

(2) That in consideration of said conveyance by the 
Stockwood Investment Company there be paid to the said 
Stockwood Investment Company the sum of $420,000 in 
cash, being the balance of the consideration not heretofore 
paid by City Central Corporation in behalf of the trustees 
of this Trust and that there be issued to said Stockwood 
Investment Coippany $100,000 par value of the Preferred 
shares of this Trust, and that adjustments be made as of 
this date for taxes, insurance, rents and water rates and 
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that the trustees of this Trust assume and agree to perform 
the covenants, and agreements as provided in a certain 
agreement between the said Stockwood Investment Com¬ 
pany and City Central Corporation dated March 12, 1925, 
and to adopt said agreement as the agreement of the 

791 trustees of this trust. j 

(3) That all existing mortgages upon all or any 
part of said real estate outstanding at the time of the con¬ 
veyance of the same to the trustees of this j Trust be paid 
and discharged; 

(4) That the trustees of this Trust forthwith execute, 

acknowledge and deliver the following instruments, agree¬ 
ments and other papers in connection with the loan of 
$2,500,000 negotiated with Coffin &• Burr, life., and apply 
the proceeds of said loan and perform all the covenants 
and agreements by said trustees to be performed as pro¬ 
vided therein, to wit: j 

(a) A certain loan and building agreement'dated June 1, 

1925, between the trustees of this Trust, Coffiii & Burr, Inc., 
and National Shawmut Bank providing fori the issue of 
$2,500,000 (under certain conditions to be j increased to 
$3,300,000) first mortgage 6% bonds; j 

(b) A certain mortgage or deed of trust dated June 1, 

1925, to secure said bonds: j 

(c) A certain bond for completion with Maryland Cas¬ 
ualty Company, Hartford Accident & Indemnity Company 
and the Metropolitan Casualty Insurance Condpany of New 

York as sureties dated July 13, 1925; 

792 (d) A certain temporary bond in the sum of 
$2,500,000 secured by said mortgage or deed of trust; 

(e) The definitive bonds called for under said loan and 
building agreement. | 

(5) That the trustees of this Trust forthwith execute, ac¬ 
knowledge and deliver the following instruments, agree¬ 
ments and other papers in connection with a lban of $600,- 
000 negotiated with City Central Corporation and apply 
the proceeds of said loan and perform all the covenants 
and agreements by said trustees to be performed as pro¬ 
vided therein, to wit: 

j 

(a) A certain loan and building agreement d$ted as June 
1, 1925, between the trustees of this Trust, City Central. 



792 


JAMES STEWAKT & COMPANY ET AL. VS. 


Corporation and Liberty Trust Company, providing for 
the issue of $600,000 (under certain conditions to be in¬ 
creased to $800,000) fifteen year 7% convertible bonds; 

(b) A certain mortgage or deed of trust dated June 1, 
1925, to secure said bonds; 

(c) A certain bond for completion with Maryland Cas¬ 
ualty Company, Hartford Accident & Indemnity Company 
and the Metropolitan Casualty Insurance Company of New 

York as sureties dated July 13, 1925; 

793 (d) A certain temporary bond secured by said 
mortgage or deed of trust; 

(e) The definitive bonds called for under said loan 
and building agreement. 

(6) That the trustees enter into a certain underwriting 
agreement with City Central Corporation dated July 10, 
1925, and presented to the meeting providing for the under¬ 
writing by City Central Corporation of the issue of $600,- 
000 fifteen year 7% convertible bonds above referred to. 

(7) That the trustees enter into a certain underwriting 
agreement with City Central Corporation dated July 10, 
1925, and presented to the meeting providing for the under¬ 
writing of 5,950 preferred shares of the Trust and cover¬ 
ing the issue of 5,950 common shares to City Central Cor¬ 
poration in connection therewith, and also a certain other 
agreement of the same date providing for the issue to City 
Central Corporation of additional common shares. 

(8) That said shares be issued in accordance with the 
foregoing resolutions and the agreements therein referred 
to. 

(9) That the trustees take all due and proper measures 
for the discharge of mortgages and the termination of 
leases existing at the time of the conveyance of said real 
estate to the trustees of this Trust. 

(10) That upon such conveyance the trustees enter 

794 into a lease with Peoples Drug Store, Incorporated, 
of space in the basement and first floor of the build¬ 
ing to be erected by the trustees on the real estate above 
described, being the lease presented to the meeting, said 
lease being for a term of 25 years from the date of com¬ 
pletion of said premises at an annual rental of $35,000. 

(11) That the trustees enter into an agreement with City 
Central Corporation for services in supervision of matters 
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in connection with the acquisition of property, construction 
and equipment of buildings and general assistance in the 
project referred to in the agreements and other instruments 
referred to in the foregoing resolutions, said agreement 
calling for the payment to City Central Corporation of 
$ 20 , 000 . 

(12) That the trustees enter into an agreement with City 

Central Corporation for the management of the building to 
be erected on the land of the Trust and leasing of space 
therein upon the terms set forth in a draft of agreement 
presented to the meeting. j 

(13) That the trustees as obligors enter into a bond in the 
sum of $100,000 with Albert O. Hagar as surety to Stock- 
wood Investment Company as obligee to indemnify said ob¬ 
ligee from any loss by reason of failure to coinply with the 
terms of the agreement between said trustees and Stock- 
wood Investment Company respecting the purchase of 

shares issued to said Stockwood Investment Com- 
795 pany for property transferred to said trustees. 

(14) That the interest of the persons who are 
trustees of this Trust in City Central Corporation and in 
Washington City Central Trust, and the interest of City 
Central Corporation in this Trust and in Washington City 
Central Trust, and the interest of Washington! City Central 
Trust in this Trust and the nature of such interests respec¬ 
tively having been fully disclosed by said parities, such in¬ 
terests shall not impair the validity of any qf the agree¬ 
ments or transactions referred to in the foregoing resolu¬ 
tions or in future agreements or transactions between said 
parties or any of them. j 

(15) That Joseph E. Ellis be and hereby jis appointed 
Treasurer and Secretary of the trustees of this Trust. 


Attest: 


JOSEPH E, ELLIS, 

Secretary.” 


Witness identified Mortgagee’s certificate from Title In¬ 
surance Companies before mentioned stating title to be 
good of record in the Washington Central Trust, subject 
to the first mortgage of $2,500,000 and the second mortgage 
of $600,000, as of July 17, 1925. Same was admitted by 
the Court for the purpose only of showing that such cer¬ 
tificate was obtained and not as proving its statements to be 
true. I 
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On cross-examination by counsel for Peoples Drug Stores, 
witness testified that the Loan Agreement, which witness 
identified was delivered to him by Messrs. Ropes, 

796 Gray, Boyden & Perkins, who represented the bank, 
as trustee, and it came into the bank’s possession on 

or about July 10, 1925. Witness had something to do with 
the negotiations and transactions of July 10, 1925. His 
particular part in it was to see that the different require¬ 
ments of the Loan Agreements and the Mortgage had been 
complied with before the bonds were certified and delivered. 
Witness was present at the signing of the mortgage. It 
was signed by F. A. Carroll, trust officer of the National 
Shawmut Bank, who had authoritv to sign it and the Vice 
President of the bank was also present, Carroll was pres¬ 
ent, also Mr. Catheron, of the firm of Ropes, Gray, Boyden 
& Perkins, and possibly Mr. Burnett. The signing of the 
papers took place in Mr. Hagar’s office and he recalls Mr. 
Stewart, Mr. Hagar, Mr. Jewell, Mr. Carroll, Mr. Ellis and 
Mr. Burnett were present. Ellis was secretary and signed 
the minutes. Does not recollect whether the minutes were 
signed at the same time that the trust was signed by Car- 
roll; thinks the meeting took place before the other papers 
had been signed. Witness knew the meeting had taken place 
authorizing the mortgage. Messrs. Ropes, Gray, Boyden & 

Perkins said thev had examined the minutes and witness 

•/ 

relied on their opinion. They said this in a letter. The 
meetings were held in the office of the Washington Central 
Trust, at 209 Washington Street, Boston, Massachusetts, 
there were quite a lot of papers there, witness did not 

797 recall how many. The letter from the attorneys 
which the witness mentioned was one to the effect 

that the mortgage and loan agreement had been properly 
authorized or something to that effect, to their satisfaction 
and that presumably they had seen the minutes and that he 
had this letter in his hands at the time the deed of trust 
and loan agreement was signed on July 10, 1925. There 
were a number of papers executed by authority of the reso¬ 
lution of July 10,1925, included among which was the deed 
of trust, and it was not until after the deed of trust was 
executed, by virtue of the authority of the resolution of July 
10, 1925, that the ad interim certificates were signed. The 
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I 

ad interim certificates were not issued until 'July 17, 1925, 


when the first delivery was made to Coffin & Burr. 

Upon cross examination by counsel for thb surety com¬ 
pany, the witness said that while the bank wjas disbursing 
money on account of the erection of the Washington Build¬ 
ing it knew that the building was being constructed under a 
contract with Stewart & Co. The bank did nojt have a copy 
of the contract but thinks it was in the files of the trustee 
of the Washington Central Trust. He knew there was such 
a contract. He thinks there were approximately 19,000 
shares of preferred stock at $100 per share issued and did 
not recall the amount of common stock that was issued. 

Several dividends were paid on the preferred stock 
798 bv the trustees of the Washington Central Trust. 

Upon cross-examination by counsel f<f>r Stewart & 
Company, witness testified that he did not halve any meet¬ 
ings or discussions with anyone prior to July 10, 1925, with 
reference to the promotion of financing of the! Washington 
Building. It came to his attention shortly befpre that time 
by Mr. Carroll, who had charge of the new business of their 
bank. Carroll told the witness that Ropes, Gray, Boyden & 
Perkins were going to represent the bank, as well as Coffin 
& Burr, the bankers: told him that he wanteji witness to 
write to Mr. Catheron of Ropes, Gray, Boyden & Perkins, 
and that they would get in touch with him and furnish the 


papers; told him to read them over and get set jto do things. 
Told him nothing about the plan of financing. ;On July 10, 
1925, the Trustees’ meeting was held before lie got there. 
He did not look over the records. He thinks he had some 
idea of the plan of financing, because he had priobably read 
a draft of the Loan Agreement. He had in mind that 50% 
of the funds for the erection of the building waS coming out 
of the first mortgage money, 25% from the sale of the sec¬ 
ond mortgage bonds and 25% from the sale of thje stock. He 
knew that at the time of the meeting of July 10, 1925. He 
knew that a loan agreement covering the second mortgage 
bonds was executed at the same time that the second mort¬ 
gage was executed. He knew nothing about the 
799 agreement for the sale of preferred stock. National 
Shawmut Bank became a trustee of the Washington 
Central Trust on August 5, 1926, it was not part of his 


i 
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duties to see that money was forthcoming at the proper 
time from the second mortgage bonds or the preferred 
stock; it did not become the duty of anybody in the bank 
so far as witness knew. The bank’s dutv as trustee was not 
to release any of the first mortgage money without the 
order of Coffin & Burr. National Shawmut Bank did not 
keep the books of the Washington Central Trust. All checks 
of the Washington Central Trust had to be signed by at 
least two trustees. Some time the bank did sign them; 
does not kno\y whether the National Shawmut Bank made 
Coffin & Burr loans on the interim certificates. An officer of 
the loan department would have to testify to that. Knows 
that the Washington Central Trust was short of funds for 
financing in the Fall of 1927 because they were not selling 
the preferred stock but witness did not look into it to see 
why the contract was not lived up to. In the summer of 
1927 it was known that they were running short of funds 
necessary to complete the building; witness was present at 
a directors’ meeting when this was discussed. He did not 
make a suggestion that it would be wise not to pay a divi¬ 
dend under these circumstances; there was a great deal of 
discussion about it but none the less the dividend was paid 
out of new money that was put into it by someone. There 
was some sort of an arrangement whereby some 
800 money was secured either from City Central Cor¬ 
poration or Burnett; he thinks City Central Corpora¬ 
tion. Witness then knew that City Central Corporation 
was in default on its agreement in reference to the balance 
of the preferred stock. National Shawmut Bank was pres¬ 
ent at the meeting in the person of Mr. Carroll, as the bank 
was also a trustee of the first mortgage bond holders, and 
Mr. Carroll on behalf of the National Shawmut Bank as¬ 
sented to the payment of a dividend. 

Upon redirect examination by counsel for Shawmut 
Bank, trustee, witness testified that the original counsel for 
Washington Central Trust were Choate, Hall & Stewart. 
W itness did not have anv information of the existence of 
the minutes of, July 10, 1925, or of the provision therein 
contained to the effect that the trustees entered into a lease 
with the Peoples Drug Stores prior to the time that he 
became secretary of the Washington Central Trust. 

Upon re-cross examination by counsel for Peoples Drug 
Stores, witness testified that Mr. Catheron had told them in 
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a letter that they had looked over the minutefe. The follow¬ 
ing then occurred: 


“Q. At the time that the Deed of Trust was signed by 
Mr. Carroll for the National Shawmut Bank; and the time 


the Loan Agreement was signed, that you have offered as 
Exhibit 1, you were told by your counsel, either verbally 
or by a letter, that he had looked over ike minutes of 
801 the meeting that had been previously! held on that 
day and found them all light, weren’t you? 


“Mr. Gordon: Just a moment, before you answer. I also 
object on the ground that any communication^ between the 
lawyer and his client are privileged. I 

“Q. Who was present at the time of this meeting? 

“Mr. Gordon: Which meeting do you mean? 

“Mr. Wheatly: I am talking of the meeting when the 
Deed of Trust was signed. I 

“A. Well, that we might say was not an official meeting. 
That was a conference of all these people together.” 

Witness testified that Arthur F. Ray was affio present at 
the signing of the papers on July 10, 1925. That witness 
was told by counsel that the mortgage and loan agreement, 
which they were concerned in, had been approved duly at a 
meeting held by the trustees of the Washington Central 
Trust, and that was all they were concerned jwith at that 
time. They were looking to their counsel to till them that 
the loan agreement and the mortgage, which they were 
going to execute as trustee, had been duly authorized by 
the trustees of the Washington Central Trust qnd that they 
did tell them that later on in a letter and lie! produced a 
letter dated July 24, 1925, from Ropes, Gray, Boyden & 
Perkins to the National Shawmut Bank. (Sai^ letter and 
its enclosures are inserted herein at the request of counsel 
for the trustee under the first trust.) They read as follows: 

802 Ropes, Gray, Boyden & Perkins, 60 State Street, 

Boston. 


July 24, 1925. 

“The National Shawmut Bank of Boston, j 

Water Street, i 

Boston, Mass. j 

Dear Sirs : ! 

j 

“Washington Central Trust, $2,500,000; First Mortgage 
6% Sinking Fund Gold Bonds; dated as June 1, 1925; pay- 
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able June 1, 1940; interest payable June 1, and December 
1; both principal and interest payable at the principal office 
of The National Shawmut Bank of Boston in Boston, Mas¬ 
sachusetts or at the option of the bearer or registered 
owner at the principal office of the New York Trust Com- 
pany, New York City; denominations of $1,000. and $500. 
registerable as to principal; redeemable on 90 days’ notice 
either in whole or in part on any interest date at 105 and 
accrued interest on or before June 1 1935 and at 103 and ac¬ 


crued interest after June 1, 1935; sinking fund require¬ 
ments until and including December 1, 1934, semi-annual 
deposit of 1% of aggregate face value of Bonds issued and 
certified, thereafter semiannual deposit of l x /i% of such 
face value; interest payable without deduction of federal 
income tax up to 2%, mortgagor agreeing also to 
803 reimburse on request the Massachusetts income tax 
up to 6%, and the Pennsylvania, Connecticut, Mary¬ 
land, and District of Columbia taxes up to five mills on 
each $1. of principal; secured by an Indenture of Mortgage 
to The National Shawmut Bank of Boston, Trustee, dated 
as June 1, 1925; total issue of Bonds under Indenture of 
Mortgage and; Supplemental Indenture limited to $3,300,- 
000; present issue $2,500,000. 

“We are of opinion that Washington Central Trust is a 
voluntary trust established under an Indenture of Trust, 
dated June 1, 1925, a copy of which has been filed with the 
Commissioner of Corporations and Taxation for the Com¬ 
monwealth of Massachusetts, and that said Washington 
Central Trust is validly created and existing and has power 
to own and develop the real estate covered by the Inden¬ 
ture of Mortgage above-mentioned, to borrow money and to 
execute said Indenture of Mortgage and issue thereunder 
the above-mentioned Bonds. 


“Simultaneously with the execution of the Indenture of 
Mortgage above-mentioned, the Washington Central Trust, 
Coffin & Burr, Incorporated and The National Shawmut 
Bank of Boston, as Trustee, executed the Loan Agreement 
referred to in said Indenture of Mortgage providing among 
other things for the construction of a bank and office build¬ 
ing upon the land described in the granting clause of said 
Indenture of Mortgage, and, at the same time, the Trustees 
of the Washington Central Trust, as Principals, and Hart¬ 
ford Accident and Indemnity Company, the Maryland Cas- 
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ualty Company and Tlie Metropolitan Casualty Insurance 
Company of New York as Sureties, executed! a bond in the 
sum of $800,000., to The National Shajwmut Bank of 

804 Boston, Trustee, as Obligee, conditioned in sub¬ 
stance for the completion of said building and the 

performance by the Washington Central Trust of its obli¬ 
gations under said Indenture of Mortgage and said Loan 
Agreement until such completion and payment for said 
building. ! 

i 

“The said Indenture of Mortgage, the formfe of the defini¬ 
tive and of the temporary bonds provided for in said In¬ 
denture, the Loan Agreement and the Surety Bond, and the 
forms of the Interim Certificates hereinafter referred to, 
were prepared by us and the proceedings for the authoriza¬ 
tion and for the issue of the Bonds were takjen under our 
supervision. 

“We are of the opinion that the Indenture! of Mortgage 
and the Bonds, the Loan Agreement and the j Surety Bond 
contain proper provisions for the protection |of the Bond¬ 
holders and the Trustee, are in proper form aind have been 
duly authorized; that the Indenture of Mortgage has been 
duly executed by the Trustees of the Washington Central 
Trust and by the National Shawmut Bank pf Boston as 
Trustee; and that the Loan Agreement has been duly exe¬ 
cuted by Coffin & Burr, Incorporated and by the Trustees 
of the Washington Central Trust and The National Shaw- 
mut Bank of Boston as Trustee. Said Surety Bond ap¬ 
pears to have been duly executed by said Principals and 
Sureties. We are further of opinion that $2,300,000. prin¬ 
cipal amount of the Bonds have become properly issuable 
under the provisions of the Indenture of Mortgage and that 
these Bonds when duly signed by a majority of the Trus¬ 
tees of the Washington Central Trust, sealed with the com¬ 
mon seal of said Trustees, certified by The National Shaw¬ 
mut Bank of Boston, Trustee, and issued will be valid 
obligations of the Washington Central Trust and entitled 
to the benefits of the Indenture of Mortgage, j 

“The Indenture of Mortgage provides that upon 

805 compliance with certain conditions therein set forth, 
additional bonds may be issued to tl^e principal 

amount of $800,000., making the total issue; $3,300,000. 
These conditions include the conveyance by Supplemental 
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Indenture to the Trustee under the Indenture of Mortgage 
as additional security of certain parcels of land adjoining 
the land conveyed bv the original Indenture and the execu- 
tion of an Agreement to erect thereon, if not already 
erected, an addition to the building to be erected on the land 
originally mortgaged. 

44 The Indenture of Mortgage provides that until defini¬ 
tive bonds can be prepared, temporary printed or type¬ 
written bonds may be issued in the denominations of $500. 
or any multiple thereof, not exceeding in the aggregate 
the maximum face amount of definitive bonds then issu¬ 
able. A Temporary Bond in the denomination of $2,500,- 
000 has been prepared by us and in our opinion has been 
dulv executed bv the Trustees of the Washington Central 
Trust and has been duly certified by the Trustee. This 
Bond has been deposited with the National Shawmut Bank 
of Boston as Trustee under the Loan Agreement and should 
be held by such Trustee, to be exchanged for definitive 
bonds when issued. Pending such issue of definitive bonds, 
we understand that The National Shawmut Bank of Bos¬ 
ton has issued Interim Certificates in the form prepared 
by us in denominations of $1,000. and $500. calling for an 
equal aggregate principal amount of definitive bonds when 
issued. 

44 We have ourselves made no examination of the title 
of the Washington Central Trust to the real estate covered 
by the Indenture of Mortgage, but we have examined the 
Mortgagee’s Certificate of Title given by The District 
Title Insurance Company, The Lawyers Title In- 
806 surance Company and The Washington Title Insur¬ 
ance Company to the holders of Bonds issued under 
said Indenture of Mortgage, a copy of which is appended 
hereto. We believe that you can properly rely upon this 
Certificate. We are informed bv said title insurance com- 
panies that the Indenture of Mortgage was filed for record 
in the Office of the Recorder of Deeds of the District of 
Columbia on Julv 17, 1925. Delivery of the Indenture of 
Mortgage, the Loan Agreement, the Surety Bond, the Tem¬ 
porary Bond and, we understand, the Interim certificates 
referred to herein was made on the same day. 

4 4 We are informed by said title insurance companies that 
United States Internal Revenue Stamps to the amount of 
$1250.—being in our opinion the proper amount for the 
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issue of $2,500,000. of Bonds—have been affixed to the 
counterpart of the Indenture of Mortgage! filed for record 
in the Office of the Recorder of Deeds of ! the District of 

i 

Columbia, and duly canceled. j 

Yours very truly, j 

(Signed) ROBES, GRAY, BOYDEX & 

PERKINS.” I 


4 ‘No. 139421-A. j 

I 

i 

i 

807 Mortgagee's Certificate of Title. 

i 

i 

i 

i 

The District Title Insurance Company, The| Lawyers Title 
Insurance Company, The Washington Title Insurance 
Company, Corporations of the District qf Columbia. 


“In consideration of Ten Dollars and other valuable 
consideration to them paid by Albert O. Hjagar, William 
M. Wadden, Robert M. Burnett, Trustees, (Jo hereby cer- 
tiy that according to the records, the title to Lots lettered 
“B”, “E” and “F” and Lots numbered Eight (8), Nine 
(9), Ten (10), Eleven (11) and Nineteen (^9) in Square 
numbered Two Hundred and Twenty-three l (223), in the 
District of Columbia, as the same is described in the Deed 
of Trust from Albert O. Hagar, William M. Wadden, Rob¬ 
ert M. Burnett, Trustees for the time being ojf Washington 
Central Trust under Agreement and Declaration of Trust 
dated June 1st, 1925 and recorded July 17th, jl925, bearing 
date the First day of June A. T). 1925 and filed for record 
in the office of the Recorder of Deeds of thei said District 
on the Seventeenth day of July A. D. 1925, a$ noted in the 
annexed Schedule “A”, is good in fee siijnple in The 
National Shawmut Bank of Boston, the Trustee therein 
named, for the uses and purposes declared in said Deed 
of Trust; that said Deed of Trust is duly executed and ac¬ 
knowledged in the form prescribed by the law’s of said 
District and is the first lien of record on said real estate, ex- 

51—5108a I 
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cept unpaid taxes and assessments, if any, and except the 
Lease noted as Item No. 1 in the annexed Schedule “A”. 


4 4 Dated this Seventeenth day of July A. D. 1925. 
808 (S.) ,THE DISTRICT TITLE INSURANCE 

COMPANY. 

(S.) THE LAWYERS TITLE INSURANCE 
COMPANY. 

(S.) THE WASHINGTON TITLE INSUR¬ 
ANCE COMPANY. 

(S.) GEO. H. O’CONNOR, 

i Vice-President and Title Officer. 

(S.) J. H. STADTLER, 

Asst. Secretary. 


‘ 4 This Certificate is issued to the holder or holders of the 
bonds secured by Deed of Trust noted as Item No. 2 in the 
annexed Schedule ‘A’,—and for his, her or their benefit 
only.” 

809 “The District, The Washington, and The Lawyers’ 

Title Insurance Companies. 

Schedule ‘A’ Above Referred To. 

Item No. 1. 

Lease. 

Dated April 11th, 1919. 

Citizens Investment Company, a Delaware Corporation, 

to 

Louis K. Liggett Company, a Massachusetts Corporation. 

Recorded August 6th, 1919. 

All that certain space in Home Life Insurance Building, 
situate at the Northeast corner of Fifteenth and ‘G’ 
Streets, Northwest, being all of the first floor with cellar 
space under the same, including all the vault or cellar space 
under the pavements of Fifteenth and ‘G’ Streets, except 
the entrance hall and elevator shaft on said first floor and 
certain space located in said cellar, etc. 

“For and during the term of ten years from May 1st, 
1919 ending April 30th, 1929. This lease to be made sub- 
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ject to rights of the Pennsylvania Railroad Company, under 
Lease expiring August 31st, 1922, etc. I 
“ Liber 4233, folio 195. 

Note. —By Agreement dated June 23rd, 1925, said lessee 
agrees to vacate said premises on September 1st, 1925. 

| 

Item No. 2. j 

Mortgage. j 

Dated June 1st, 1925. i 

Albert 0. Hagar, William M. Wadden, Robert M. Burnett, 
Trustees for the time being of Washington Central Trust 
under an Agreement and Declaration of I Trust dated 
June 1st, 1925, to be Recorded Herewith, 

to 

i 

The National Shaw’mut Bank of Boston, a U. S.j Corporation. 

Recorded July 17, 1925. j 
(S.) (S.) (S.) I 

Lot 4 B ’ Gardner and others ’ subdivision of lots in Square 
223, as per plat recorded in the Office of the Surveyor 
810 for the District of Columbia in Liber W. F. at folio 
181; also Lots 4 E’ and 4 F’ in D. A. Gajrdner’s sub¬ 
division of lots in Square 223, as per plat recorded in said 
Surveryor’s office in Liber R. W. at folio 131; also Lots 8 
and 9 in J. W. Nairn’s subdivision of lots in said Square 
223, as per plat recorded in the said Surveyor’s Office in 
Liber H. D. C. at folio 132; also Lots 10 and l| in William 
S. Thompson’s subdivision of lots in said Square 223, as 
per plat recorded in the said Surveyor’s Office in Liber 
W. B. M. at folio 209; also Lot 19 in Tyssowski Brothers’ 
subdivision in Square 223, as per plat recorded in said 
Surveyor’s Office in Liber 25 at folio 164. 

11 To secure Bond Issue of $3,300,000.00, known as First 
Mortgage 6% Sinking Fund Gold Bonds , dated June 1st , 
1925, maturing June ls£, 1940, with interest at the rate of 
6% per annum until paid , payable semi-annually. 

44 (This instrument examined from the origipal.) 

July 17th, 1925. 

(S.) GEO. H. O’CONNOR, 

Vice-President and Title Officer,” 
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(S.) (S.) (S.) 

The foregoing opinion was received only as evidence of 
the fact that The National Shawmut Bank of Boston 

811 was so advised bv counsel and not as evidence of the 

* 

facts set forth in the letter or the correctness of the 
conclusions of law. 

At the time the mortgage was acknowledged before Mr. 
Catheron on July 10, 1925, witness understood that all pro¬ 
ceedings necessary to its execution had been properly taken 
and he understood this from Mr. Catheron verbally. The 
bank was looking to the lawyers to tell them that the trustees 
of the Washington Central Trust had authority and that 
what proceedings were necessary had been taken to au¬ 
thorize that mortgage and also authorize the issuance of 
the bonds, and probably also authorize the Loan Agreement. 
He believes that Mr. Carroll was present when that was 
said. He had this from Ropes, Gray, Boyden & Perkins 
on July 10, 1925, verbally and later by letter dated July 24, 
1925. He knew there was going to be a second mortgage 
bond issue and preferred stock. He knew Arthur F. Ray, 
and that he represented the Liberty Trust Co.; did not 
know that he represented Richardson, Hill & Co. until 
later, did not know on July 10, 1925, that City Central Cor¬ 
poration also undertook to sell preferred stock; was only 
concerned with the part that the bank was playing in it. 
Mr. Carroll was present but he did not recall that anybody 
did much talking. 

812 On re-direct examination, witness identified a let¬ 
ter from Ropes, Gray, Boyden & Perkins to the Na¬ 
tional Shawmut Bank of Boston, which was received in 
evidence and which reads as follows: 

This letter was inserted herein at the request of counsel 
for the trustee under the first trust. 

“ Boston, August 10, 1926. 

4 ‘The National Shawmut Bank of Boston, 

40 Water Street, 

Boston, Mass. 

“Washington Central Trust; $800,000 First Mortgage 
6% Sinking Fund Gold Bonds, dated as of June 1, 1925; 
payable June 1, 1940; interest payable June 1st and De- 
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cember 1st; both principal and interest payable at the 
principal office of The National Shawmut Bank of Boston, 
Boston, Massachusetts, or at the option of the bearer or 
registered owner at the principal office of ithe New York 
Trust Company, New* York City; denominations of $1,000 
and $500 in definitive form, with June 1,1926 and all subse¬ 
quent coupons attached; registerable as to! principal; se¬ 
cured by an Indenture of Mortgage to The National Shaw¬ 
mut Bank of Boston, as Trustee; dated as, June 1, 1925, 
and by an Indenture supplemental thereto, elated April 1, 
1926; total issue of bonds under the Indenture of Mortgage 
and Supplemental Indenture limited to $3,300,000, $2,500,000 
having been previously issued and this present issue of 
$800,000 closing the Mortgage. j 

813 ‘ ‘ Gentlemen : 

“For our favorable opinion as to the legal matters gen¬ 
erally relating to the above mentioned Washington Central 
Trust and the original issue of $2,500,000 principal amount 
of First Mortgage 6% Sinking Fund Gold Bonds under its 
Indenture of Mortgage to The National Shawfmut Bank of 
Boston, dated as of June 1,1925, w*e refer you to our former 
opinion dated July 24, 1925. I 

“The present issue of Bonds together with the $2,500,000 
of Bonds previously issued, completes the principal amount 
of Bonds authorized under the Indenture of Mortgage and 
makes the same a closed mortgage. 

“We have examined the executed, original documents filed 
with The National Shawrmut Bank of Boston* as Trustee, 
relating to the present issue of $800,000 principal amount 
of said First Mortgage 6% Sinking Fund Gold Bonds and 
find them to be in accordance wfith the requirements of the 
Original Mortgage and the Loan Agreement. I 

“We are of opinion that the Washington Central Trust 
has pow*er to owm and develop the real estate; covered by 
the Supplemental Indenture of Mortgage, to borrow money 
and to execute said Supplemental Indenture and issue the 
Bonds thereunder and under the Original Mortgage, that 
the Supplemental Indenture of Mortgage, and the Bonds 
and the Surety Bond are in accordance with th<£ provisions 
of the Original Mortgage and the Loan Agreement and 
contain proper provisions for the protection of the Trustee, 
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are in proper form and have been duly authorized; that the 
Supplemental Indenture of Mortgage has been duly exe¬ 
cuted by all the Trustees of the Washington Central Trust 
and by The National Shawmut Bank of Boston, as 

814 Trustee; that said Surety Bond has been duly exe¬ 
cuted by the Washington Central Trust as principal, 

and appears to have been duly executed by the said 
Sureties. 

“We have ourselves made no examination of the title of 
the Washington Central Trust to the Beal estate covered by 
the Original Mortgage and the Supplemental Indenture, 
but we have examined the above mentioned Title Opinion 
dated May 10, 1926, given by the aforesaid title insurance 
companies to the Trustee, a copy of which is appended 
hereto, and which we believe you can properly rely upon. 
Relying upon this title opinion, we believe that the above 
mentioned $800,000 principal amount of Bonds, together 
with the $2,500,000 principal amount of the Bonds previ¬ 
ously issued, are secured by a valid first lien on a good and 
marketable record title in fee upon both the property 
described in the Original Mortgage and the Additional Par¬ 
cels, subject only to liens for taxes or assessments not yet 
payable. 

“We are further of opinion that all the provisions of the 
said Section 2 of Article I of the Original Mortgage and the 
provisions of Items 14 and 15 of the Loan Agreement have 
been fully complied with; that $800,000 principal amount of 
the Bonds have become properly issuable under the pro¬ 
visions of the Original Mortgage, and that these Bonds, 
'when duly signed by a majority of the Trustees of the Wash¬ 
ington Central Trust, sealed with the seals of said Trus¬ 
tees, and certified by The National Shawmut Bank of Bos¬ 
ton, Trustee, and issued, will be valid obligations of the 
Washington Central Trust and entitled to the benefits of 
the Original Mortgage and the Supplemental Inden¬ 
ture. 

815 “We have examined Definitive Bonds No. M-2453 
for one thousand dollars ($1,000) and No. D-92 for 

five hundred dollars ($500) and are of opinion that they 
are in proper form and they appear to be duly executed, 
certified and issued. We are of opinion that Bonds in the 
form of Bond No. M-2453 and D-92, when executed and 
certified as above mentioned and delivered on behalf of the 
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Company, will be valid obligations of Washington Central 
Trust and entitled to the security of the Original Mortgage 
and the Supplemental Indenture. j 

“We are informed by the above mentioned title insur¬ 
ance companies that a counterpart of the Supplemental 
Indenture of Mortgage was filed for record! and was valid 
of record m the office of the Recorder of De^ds for the Dis¬ 
trict of "Columbia on April 22, 1926, and that United States 
Interna! Revenue Stamps to the amount of ; $400, being in 
our opinion the proper amount for the issue of the $800,000 
principal amount of Bonds, were affixed to the counterpart 
Supplemental Indenture of Mortgage so filed for record 
and were duly cancelled. 

Very trulv yours, 

(Signed) ROPES, GRAY, BOYDEN & ^ERKINS.” 


It was understood at the time that this opinion was re¬ 
ceived in evidence at the reading of the deposition, that it 
was to be taken only as evidence of the fact that The 
National Shawmut Bank of Boston was so advised by its 
counsel, and not as any evidence of the factfe set forth in 
the opinion or of the correctness of the conclusions of law 
set forth in the opinion. j 


816 Ralph E. Bailey, a witness called by defendant, 
The National Shawmut Bank of Boston, Trustee 
under Indenture of Mortgage and Supplenjicnt thereto, 
testified by deposition as follows: j 

He is a statistician at The National Shawmut Bank of 
Boston. The National Shawmut Bank of Bostun has never 
been the owner of any of the bonds secured by the Indenture 
of Mortgage or Deed of Trust from the Trustees of the 
Washington Central Trust to The National Shawmut Bank 
of Boston, Trustee, dated as of June 1, 1925, which are 
known as First Mortgage 6% Sinking Fund Gold Bonds. 
The witness is not speaking of bonds which the bank might 
hold as Trustee under various trust- or of bonds which the 
bank might hold as collateral for loans. He is! speaking of 
ownership of bonds as property of The National Shaw¬ 
mut Bank. 


Gladys B. Wickens, a witness called by defendant 
National Shawmut Bank, trustee, testified by djeposition to 
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certain of the established facts hereinbefore set forth, and 
further as follows: 

She is employed by Powers & Hall, lawyers, in Boston, 
of which Robert H. Montgomery is a member; she was em¬ 
ployed by the firm in 1927 and both Messrs. Powers and 
Montgomery were members of the firm at that time. 

On cross examination by counsel for Stewart & Company, 
she said that she had been employed by Powers and 

817 Hall for fourteen years and was secretary to Mr. 
Montgomery; had several files in their office cover¬ 
ing the Washington Central Trust matter; sat in on a good 
many conferences about said matter; earliest of which was 
about three years before her testimony of March 12, 1929; 
had seen members of the City Central Corporation there, 
including Mr. Xordblom and Mr. Hagar, the latter very 
frequently; had seen Mr. Ray there, the attorney for Cof¬ 
fin & Burr, and thought he was there for Coffin & Burr but 
she might be mistaken; has seen Mr. Hooper there, of the 
firm of Hooper, Kimball & Williams; does not remember 
what they discussed at these conferences; has not taken 
any correspondence to Mr. Hooper, but thinks she has to 
Coffin & Burr; has a great deal of correspondence in the file 
with the National Sliawmut Bank. 

On cross examination by counsel for Peoples Drug Stores 
she testified that Powers & Hall represented City Central 
Corporation; Robert H. Montgomery of said firm was a 
trustee of the Washington Central Trust. 

Allison G. Catheron. called bv National Shawmut Bank, 
of Boston, trustee, testified by deposition taken on April 
10, 1929 to certain of the established facts hereinbefore set 
forth, and further as follows: 

He is a lawyer and connected with the firm of Ropes, 
Grav, Bovden & Perkins and was so connected in 1925 and 
1926. Represented Coffin & Burr, purchasers of the first 
mortgage bonds and the National Shawmut Bank, 

818 trustee under the first mortgage, in this case. In 
preparing the deed of trust creating the Washington 

Central Trust he conferred with Mr. Worthington of the 
firm of Choate, Hall & Stw’art, regarding the form of the 
declaration of trust, made some suggestions and on the 
execution of the instrument took the acknowledgement of 
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the trustees. Worthington represented the! borrower, the 
trustees of the Washington Central Trust; witness’ impres¬ 
sion is that Worthington prepared the declaration of trust 
in the first place and that it was based on an earlier deed of 
trust which had been used in Worthington’s office. Witness 
drew the first mortgage described herein and iin doing so was 
representing Coffin & Burr and the National Sihawmut Bank, 
and the same was true as to the supplemental indenture. 
Someone else in the office prepared the first draft of the 
supplemental mortgage but witness examined it and may 
have changed it somewhat before execution. He passed on 
it. Witness drew the loan agreement, which! was executed 
at the same time as the indenture of mortgage. In doing so 
he was representing the same clients. Is familiar with the 
facts in regard to the preparation of the deed of trust, the 
two mortgages and the loan agreement. Witness had the 
legal responsibility in connection with the transaction. 
Prior to putting the first mortgage in final fojrm there was 
a discussion between him and Worthington jin regard to 
leases on the property. He requested Worthington to give 
him copies of all existing leases on the property and 
819 Worthington submitted to him the original leases, 
which are listed in a schedule annexed to the deed 
of trust, and Worthington informed him thajt those were 
the only leases on the property. Witness went at length 
into the question of the basis on which these leases might 
be terminated, for the purpose of making spre that they 
could be terminated in plenty of time to perfnit the erec¬ 
tion of the new building on the property without delay and 
he corresponded with Mr. Edward Hopkinsoii, Jr., of the 
firm of Dickson, Beitler'& McCouch, who represented W. IT. 
Newbold’s Son & Company as to whether a particular one 
of these leases was terminable on short nbtice. Thev 
reached an agreement that it probably was terminable but 
in addition had an agreement executed terminating it on 
a date early enough, so as not to interfere withj their plans. 
Witness said that he had a number of letters jshowing at¬ 
tention given to a number of the leases and hej identified a 
number of such letters. Eleven letters were introduced in 
evidence to and from the witness written betwjeen June 1, 
1925 and June 13, 1925, all dealing with the subject of the 
elimination of leases on the property. Among these letters 
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was one dated June 2, 1925, written by witness to Edward 
Hopkinson, Jr., in the postscript of which appears the fol¬ 
lowing : 

“I have just learned that the Citizens’ Investment Com¬ 
pany is not the present owner of the property covered by 
the Liggett lease. As the Liggett Company is not to have 
the lease of the drug store in the new building but is to be 
supplanted by a rival, the question of the ability to exercise 
this power of termination becomes very important.” 


820 Said letter was offered in evidence by Counsel for 
the National Shawmut Bank. Counsel for said bank 
continued to examine the witness. He was asked what he 


meant by the quotation above made. He said that he meant 
that he had been informed, probably by Worthington, that 
Hagar expected to let the property later to a rival but he 
was not given the name of 1 he rival and when he wrote the 
letter he did not know the name of the rival company to 
which he referred. lie recalled a meeting; held on Julv 10, 
1925, at which various documents in connection with the 
deed of trust, mortgage, etc., were signed by a number of 
parties, which was held in the office of the City Central 
Corporation at 209 Washington Street, Boston. Three 
rooms were used at that time, the people present went from 
one room to another; did not know whether he was present 
at a meeting of the trustees of the Washington Central 
Trust held at that time and place; there may have been a 
meeting of the trustees held when he was in the room or in 
the room part of the time. He understood that a meeting 
was being held but whether it was in the said room or in a 
different room he did not know. He did not pay any par¬ 
ticular attention to it. He did not take part in a meeting 
of the trustees of the Washington Central Trust held at 
that time and place. He thinks he did not prior to a meet¬ 
ing of the trustees of the Washington Central Trust, held 
at that time and place, receive a copy of proposed minutes 
of s^ch a meeting from Mr. Worthington. He has no recol¬ 
lection of ever receiving any such minutes and has a very 
strong impression that he never did receive any. He has 
no recollection of receiving minutes of such a meeting from 
anybody, at any time. He has examined his files 
821 carefully to see if he could find a copy of such min¬ 
utes and has had them examined by his Secretary, 
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The files have been examined at least three times minutely. 
He has found no such minutes. 


Q. 4 4 Did you ask to see any such minutes ? ’ ’ A. “1 
think not. I am sure I did not.” | 


He was not concerned with any resolutions!that the trus- 
tees might pass as their authority to execute ja mortgage or 
deed of trust rested, in witness’ opinion, oii the terms of 
their trust and not on any resolution that thejf might adopt; 
their authority rested on the terms of the declaration of 
trust and that is the same instrument that he had 

822 examined carefully before it was put fin final form. 
In these transactions where he was representing the 

National Shawmut Bank, as trustee, and Coffin & Burr, as 
lenders, he had in mind the question of possible priority of 
leases over the proposed first deed of trust and he was 
very much concerned over that possibility as| he wished it 
to be possible to advertise the bonds by a circular which 
would show the mortgage as a first mortgage on a fee 
without prior encumbrances. If there had begn such prior 
encumbrances in the form of leases, other than very short 
term leases, he should have felt it necessary to mention 
them in the circular describing the bonds, and it would 
affect somewhat the marketability of the bonjds. Witness 
had handled transactions of this nature a good many times 
before. Down to the recording of the first mortgage on 
July 17, 1925, it had never been suggested to him by any 
one that there would be a lease to the Peoples prug Stores, 
which would have priority over the first mortgage: 

“Q. Down to that time did you have any knowledge that 
a lease to the Peoples Drug Stores by name was contem¬ 
plated, whether it was to be prior or not? A. No.” 

Witness is very clear in his mind about tliife. The first 
time witness ever heard about a proposed priority of the 
Peoples lease over the first mortgage was long after the 
recording of the mortgage. He thinks sjome time in 

823 1928. He thinks he did not know what the property 
was to cost on which the mortgage was tjo be placed. 

He did not make any inquiry on that subject. The fol¬ 
lowing then occurred: I 

| 

“Q. Did your clients, the National Shawmu^ Bank and 
Coffin & Burr, or either of them, to your knowledge enter 


i 
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into any common enterprise having- for its object and pur¬ 
pose the acquisition or the purchase of the real estate 
covered by this mortgage, with the design and agreement 
among them to tear down the existing structures thereon 
and to erect in the place and stead thereof a single struc¬ 
ture, to be constructed and used for stores and offices, and 
to be leased out to tenants as the sole means of paying any 
bonds or interest thereon or any profit on said enterprise. 

A. Thev did not. 7 7 
* 


Mr. Johnson: “No cross.” 

Mr. Wheatley: “No cross for me.” 


On cross examination by counsel for Stewart & Com- 
pany, the witness testified as follows: 

Witness 7 attention was invited to paragraph seven of the 
first loan agreement, providing in substance that the bor¬ 
rower shall furnish the lender with all information relating 
to the design, construction, financing and management of 
the project, and was asked whether such a letter of in¬ 
formation was furnished. Tie said he thought the bor¬ 
rower had signed a circular as such a letter; that was the 
usual practice. Witness identified a circular which counsel 
for Stewart & Company described as issued by Coffin & 
Burr marked on the third page in the extreme lower right- 
hand corner “4-9-25” and another similar circular marked 


in the same place “7-14-25.” These are the same circulars 
(hereinbefore quoted from). 

824 The rooms in which the meeting of July 10, 1925, 
was held were adjoining rooms and persons were 
passing backwards and forwards, three trustees of the 
Washington Central Trust, Mr. Worthington, their coun¬ 
sel, Mr. Bay, counsel for the second mortgage, and certain 
employees of the City Central Corporation, whose names 
witness did not recollect, were present. Witness thought 
Carroll and Hill were not there. He is quite sure that Car- 
roll was not there and his best recollection is that Hill was 


not there. He is quite sure that Carroll was not there be¬ 
cause he remembers going down to the National Shawmut 
Bank to get certain signatures and he thinks he inquired 
for Carroll and was asked “Which Mr. Carroll?” Mr. 


Sturges of the Liberty Trust Co. was not there; the Liberty 
Trust Co. executed in another place in the same building; 
did not know whether the second mortgage and second 
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mortgage loan agreement were signed at the sgme meeting; 
may have taken the acknowledgment as notary on the sec¬ 
ond mortgage; was asked to look at them to refresh his 
recollection; said that he attended at about! that time— 
immediately before or after he was in the ; office of the 
Liberty Trust Company in connection with that execution. 
He took the acknowledgment of both of the trustees of the 
Washington Central Trust and the Vice President of the 
Liberty Trust Co. to the second mortgage. Thinks he took 
the acknowledgment of the trustees of the Washington Cen¬ 
tral Trust, while they were at the meetinlg on July 10, 

825 1925, at the City Central Corporation ;s office. He 
thinks he went later to the Liberty Trust Co. in the 

same building and took that acknowledgment, j Remembers 
that he took the acknowledgment of the declaration of 
trust; thinks that was executed by the trustees! at the same 
meeting but his recollection is not very definite as to par¬ 
ticular papers that he acted on. He was at said meeting 
on July 10, for several hours; says that the iacknowledg- 
ment was July 10, not on June 10, as set forth in one or 
two places in the declaration of trust. The declaration of 
trust, the first mortgage, and the loan agreement connected 
with the first mortgage had been submitted to the witness 
before the meeting. The other papers he mav have seen 
but he was concerned with them only to know that the sec¬ 
ond mortgage was subject to the first mortgage.! They may 
have been submitted to him before the meeting but he had 
no part in drafting the instruments relating to the second 
mortgage. The only property which was intended that the 
Washington Central Trust should acquire was the property 
on which the Washington Building is located.; He never 
knew of their having any other property or assets. 

On cross examination by counsel for plaintiff,!the witness 
testified as follows: 

I 

When he was working on the preparation of the first mort¬ 
gage and loan agreement, he knew it was contem- 

826 plated that a second mortgage along the; same lines 
as the first would be executed and placecf on record 

immediately behind the first mortgage, and lie,! of course, 
saw the second mortgage on the day that it was executed 
and on the day that he took the acknowledgment. He did 
not personally attend to the recording of the two inortgages. 
Ray represented Richardson, Hill & Co. and \yas present 
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at said meeting* on July 10. lie was not concerned with 
whether the leases took priority over the second mortgage. 
Ray was there for that purpose. Thinks that leases which 
would take priority over the mortgage would materially 
affect the salability of the bonds issued under the mortgage 
in a detrimental wav. 

Upon re-direct examination by counsel for Shawmut 
Bank, trustee, the witness testified as follows: 

Prior to the recording of the first deed of trust no one 
mentioned to him any proposition that any lease was to be 
prior to the indenture of mortgage under which the Na¬ 
tional Shawmut Bank was to be trustee, other than the four 
leases which were specifically excepted in the mortgage. 
His attention was invited to the post-cript in the letter of 
June 2, 1925, and he was asked whether Hagar, or anyone 
else said anything about the possibility of such a rival 
having a lease prior to the lien of the first deed of trust. 

He said thev did not. Witness had no instructions to find 
* 

out whether or not the trustees of the Washington Central 
Trust might not acquire other property than the one 
827 subject to the mortgage. Witness’ duties were solely 
in connection with the mortgage and the property se¬ 
cured by it. Witness expected in addition to the property 
described in the first mortgage that later the Washington 
Central Trust would acquire the property described in the 
supplemental indenture, but he had no instructions regard¬ 
ing other property and no expectation that the Trust would 
acquire other property. He was not concerned with whether 
they would acquire other property or not. He never heard 
of their acquiring other property. 

E. Roy Hill, a witness called by the National Shawmut 
Bank, trustee, testified as follows: 

Is Assistant Treasurer of the District Lawyers and 
Washington Title Insurance Company, in Washington, D. C. 
and was such in 1925, he identified two letters which came 
from the files of his company, both dated July 15, 1925, on 
a letterhead of G. Percy McClue, addressed to the Dis- 
trict Title Insurance Company and signed “G. P. McGlue.” 
His company received these letters in connection with the 
settlement on the Fifteenth St. property, the Washington 
Central Trust, the property on which the Washington Build- 
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ing is now located. They were received at about time of the 
date stated on them and were used in the settlement. They 
were received in time to be used as part of t}ie settlement 
when the Declaration of Trust and the first and second 
mortgages were recorded. Mr. G. Percy McGlue is a lawyer 
in Washington. Witness identified his signature to the 
letters. The letters were turned over to the jwitness. He 
does not know whether Mr. McGlue mailed them to 

828 his company or delivered them personally. The Title 
Company got the enclosures that the letters referred 

to. They got the papers in settlement. The settlement was 
made through the office of the Title Company. They got 
the papers that the letters state are enclosed. j These were 
letters of transmittal. They got the papers with the letters, 
as described in the letters. These letters were received in 

evidence and were as follows: j 

| 

(1st Letter.) j 

“Gentlemen : 

“I am enclosing you herewith deed from the Stockwood 
Investment Company to the Washington Central Trust, cov¬ 
ering Lot 19, in square 223, which deed you are authorized 
to use when you are able to settle with me foil the sale of 
the property on the following basis: Price of property 
$550,000, $450,000 to be paid in cash, and $100,000 in pre¬ 
ferred stock of the Washington Central Trust, being 

829 part of an issue of twelve thousand shares at $100 

par value. I 

“The purchasers paid a deposit of $30,000, and later made 
an additional deposit of $20,000, so that there isj a credit of 
$50,000 to be made to the purchaser as a deposit. 

“The property is at present incumbered byi a deed of 
trust for $200,000 held by the Washington Loan & Trust 
Company, interest paid to July 1, 1925, which qan be paid 
at once and which is to be paid out of the purchase money. 
Another deed of trust for $200,000 was made byi the Stock- 
wood Investment Company but was not recorded: I am en¬ 
closing it herewith together with the note. You dre to make 
check payable to me for $200,000, but need charge no in¬ 
terest in connection with it. The check for the balance is 
also to be paid to me. The preferred stock is to be issued 


i 
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to the Stockwood Investment Company, and the taxes, in¬ 
surance, water rent, and interest on the first mortgage to 
be adjusted to this date. 

“The B. F. Saul Company is collecting the rent, and I 
have notified them to make the right adjustments so that 
you need not consider that in this transaction. 

“The seller pays the revenue stamps.’’ 

(Pen and ink notation on right-hand side of the above 
.letter is as follows:) 

“I am delivering to District Title Insurance Company 
certificates in name of Stockwood Investment for one thou¬ 
sand (1000) shares of Preferred Stock of Washington Cen¬ 
tral Trust to be delivered to seller upon closing of sale, as 
stipulated in Mr. McGlue’s letter dated July 15, 1925. 

WASHINGTON CENTRAL TRUST. 

ALBERT 0. HAGAR, Trustee 

830 (2nd Letter.) 

“In connection with the closing of the Washington Cen¬ 
tral Trust transaction, Lot 19, in Square 223, I am enclos¬ 
ing herewith the lease of the Peoples Drug Store, 703 15th 
Street, N. W. together with a surrender of same by the 
Peoples Drug Store. I am also enclosing lease of 

831 Louie K. Liggett Company, together with an agree¬ 
ment to surrender signed by Louie K. Liggett Com¬ 
pany. ’’ 

Witness testified that he received the papers to which the 
letters referred. 

832 Upon cross-examination by counsel for Parker- 
Bridget Co., witness testified as follows: 

That he was a settlement clerk, that Mr. O’Connor, Vice- 
President of the company, had dealings with the outsiders, 
witness did not come in personal contact with Mr. McGlue 
but remembers meeting Ray, from Boston. 

Upon cross-examination by counsel for plaintiff, the wit¬ 
ness said that the two letters from Mr. McGlue were re¬ 
ceived before the papers were turned over to him. Worth¬ 
ington had been there on one occasion but whether it was 
on the same day that the papers were turned over he could 
not say. 
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Counsel for the National Shawmut Bank also offered in 
evidence entries of pleadings in suit in the Superior Court, 
Commonwealth of Massachusetts, No. 202,005, instituted 
November 30, 1927, and entitled James Stejwart & Com¬ 
pany, Inc., vs. National Shawmut Bank of Boston, Trustee, 
et al., and No. 31745, instituted May 15, 1928 in the same 


Court, and entitled James Stewart & Company, Inc., vs. Na¬ 
tional Shawmut Bank of Boston, Trustee, and others. In 
these suits, which are still pending, said plaintiff is seeking 
to recover on account of its aforesaid claiip the fund of 
$112,826.50 which remains in the Shawmut Baiik’s hands as 
trustee under the Loan Agreement. j 


Frederick A. Carroll, a witness on behalf! of the Na¬ 
tional Shawmut Bank, Trustee, testified by deposition 
833 as follows: j 

He is vice-president and trust officer of the Na¬ 
tional Shawmut Bank of Boston. He did not prior to July 
17, 1925, receive from anyone a copy of any minutes or 
proposed minutes of a meeting of the trustees of the Wash¬ 
ington Central Trust which was held about July 10, 1925. 
He did not, prior to the recording of the mortgage, hear 
from anyone that it was proposed to make a lease to the 
Peoples Drug Stores on the property which wgs to be cov¬ 
ered by the mortgage. It was rather difficult to tell when 
he first heard of the lease, but to the best of his recollection 
it was just about the time that Hagar died or just after; did 
not think he knew Hagar prior to the recording of the 
mortgage in 1925; to the best of his reeollectioii he met him 
afterwards. Remembers testifying in the suit of Parker- 
Bridget Co. against the trustees of the Washington Central 
Trust. He does not recollect exactly what he Isaid in that 
case. He was asked to look at the copy of his testimony in 
that case, which he did. (The quotation, which is herein¬ 
after made, from the testimony in that case, had been read 
to Mr. Justice Gordon in one of the preliminary ihearings of 
the case at bar by counsel for the Peoples Drujg Stores in 
the presence of counsel for the trustees under the two mort¬ 
gages.) The following then occurred: Questions by coun¬ 
sel for said Shawmut Bank: "You are recorded here as 
having testified as follows: 

52—5108a 
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834 “ ‘Q. Well, I asked you as to the particular time 
October 16th. You said you did not think these per¬ 
sons were trustees at that time. Now I am saying whether 
at any time you know of a lease having been made to a 
concern of a part of that property? The previous question 
shows that this refers to the Peoples Drug Stores lease. 
A. It is my understanding that a lease was made with the 
Peoples Drug Company early in the set-up of this Wash¬ 
ington Building, that it was part of the negotiations to get 
a parcel of land in connection with the whole program. 
That is all that I know about that lease. 

Q. You had no knowledge of the lease itself? A. When 
had I no knowledge? 

Q. Did you have any knowledge of it at any time? A. I 
have had knowledge of it right along. 

Q. Do you know about how long you knew of it, of its 
existence? A. I could not tell you the exact date on which 
I first had knowledge. 

Q. Oh, I do not mean that, Mr. Carroll. About when? 
A. I do not think I could tell you about when, but it seems 
to me I have always known about the People’s Drug lease 
since I knew anything about the Washington Central Trust, 
because as I say, I understood it was part of the original 
negotiations.’ 

835 “Q. Now, having in mind the testimony that you 
have just given, that you did not learn of the lease 

to the People’s Drug Store until later, and assuming that 
you are correctly reported here how do you explain what 
may be an apparent divergence? A. There is no diver¬ 
gence. My answer was, ever since I knew’ anything about 
the Washington Central Trust. It comes to an interpreta¬ 
tion of my meaning of the word ‘anything.’ I knew prac¬ 
tically nothing about the Washington Central Trust, except 
that it was a piece of business in the Trust Department, 
until about the time of Hagar’s death, or shortly before or 
shortly after Ilagar’s death, and at that time there was 
trouble in connection with payments, I think, and I had to 
dig into it a bit, and I found out something about the situa¬ 
tion as a w’hole. 

Q. Well, now how about your reported statement: “ 4 It 
is my understanding that a lease v’as made with the Peo¬ 
ples Drug Company early in the set-up of this Washington 
Building, that it was part of the negotiations to get a parcel 
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of land in connection with the whole program’? What 
have you to say about that?’ A. Well, that,; of course, was 
all hearsay to me. I knew nothing about it as a matter of 
exact fact or law, but after I got started finding out what 
the situation was, there was in connection with the Parker- 
Bridget lease, as I remember, some question of over- 
836 lapping some of the premises which had been leased 
to the Peoples Drug, and there were negotiations for 
changes in the lease of the Peoples Drug, and it came to 
my attention at that time that the Peoples Diiug had agreed 
to—had taken some preferred stock which was to be pur¬ 
chased back, and in connection with that general informa¬ 
tion which I was trying to get I think somebody said that 
that had started back when they were first jtalking about 
acquiring the parcels of land. That is all I know about it. 

“Q. Now, where you are reported to have said: ‘A. I 
do not think I could tell you about when, but it seems to me 
1 have always known about the Peoples Drug Lease ever 
since I knew anything about the Washington Central Trust, 
because as I say, I understood it was part of the original 
negotiation/? When did you mean that you understood it 
was part of the original negotiations? A.; When did I 
understand it ? 


“Q. Yes. A. About the time I just said, about the time 
that Mr. Hagar died. I had no understanding! or no knowl¬ 
edge of it prior to that, as I remember it.” 

Witness further testified that he was not 'present at a 
meeting attended by the Trustees of the Washington Cen¬ 
tral Trust, at which a number of documents were signed on 
July 10, 1925, that to the best of his recollection he 
837 was at the bank when he signed the deed of trust, 
that it would not have been in accordance with his 
practice for the witness or Mr. Pierce or Mr. Ryder to have 
gone out of the bank to sign an instrument of that sort. 

Upon cross-examination by counsel for Peoples Drug 
Stores, the witness testified as follows: i 


He thinks he got the information that the Peoples Drug 
Stores had taken some preferred stock with an agreement 
that it should be bought back, from Mr. Ray, after Hagar’s 
death, because there was the question of making a claim 
against the estate of Mr. Hagar, in order to hold his estate 


on the agreement. His testimony in the Parker-Bridget 
case was given on April 3,1928, and he did not know when 
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demand was made with respect to the repurchase of the 
stock; remembers a call from Robert E. Goodwin or Mr. 
Montgomery on the witness, but he does not remember 
when demand was made for tlie repurchase of the stock; 
thinks he had some general knowledge, prior to that time 
as to the agreement to repurchase; does not know whether 
the visit from Robert E. Goodwin was before or after he 
testified in the Parker-Bridget suit; has not gone through 
the files of the Washington Central Trust and could not 
say whether they arc in the possession of the bank or not. 
He has some of them. The bank is now one of the trustees 
of the Washington Central Trust. He has not in his pos¬ 
session the minutes of Julv 10, 1925. Witness said 

838 he thought the minute book had been in possession 

of the bank recently but he could not tell what other 

* 

papers had been in possession of the bank; did not know 
whether he had an agreement in possession of the bank 
dated March 12, 1925, between the Stockwood Investment 
Company and the Washington Central Trust. 

Upon cross examination by counsel for Stewart & Com¬ 
pany the witness testified as follows: 

Thought that Hagar died in July, 1927, but was not sure 
of it. Had heard of the firm of Whitney, Cox & Company, 
but did not know what connection they had with marketing 
any of the securities of the Washington Central Trust; 
thinks he saw a circular issued by Coffin & Burr but not bv 
Whitney, Cox & Company; thinks the National Shawmut 
Bank of Boston was constituted trustee under the loan 
agreement and also under the first trust. They were asked 
to serve as trustee of the first mortgage and agreed to do 
so; thinks he did not talk to anybody about it, as to whether 
or not the bank would become trustee; they came to witness 
but he does not remember talking to any other principals 
outside of the bank. He thought perhaps Mr. Hill had 
talked to him about it. Witness was in charge of the Trust- 
Department and had the responsibility of determining 
whether the bank would act as trustee under these two in¬ 
struments. Did not feel it necessary to make inquiries as 
to what his duties would be or what the project was beyond 
the question as to who were the bankers and whether or 
not it was to be a binding trusteeship under the 

839 mortgage bonds, and when he knew that Coffin & 
Burr were to be the bankers, they were sufficiently 
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high grade so that his bank accepted the job- Thinks per¬ 
haps that he may have known that the trust covered prop¬ 
erty in Washington; thought he probably knew where the 
property was located. Thinks he did not know who were 
the trustees of the Washington Central Trust, except that 
perhaps he did know that Mr. Burnett wasj one. Did not 
remember having had conferences with anyone. He has 
no exact memory of having talked with anyone about it in 
advance of July 10, 1925, and no general memory of it. 
This was an ordinary first mortgage trusteeship and they 
were probably asked if they would like to serve and said 
that they would; asked who counsel were and they said 
Ropes, Gray, Boyden & Perkins, and the bank had said that 
they would be acceptable to them as their cotmsel and that 
if they approved the indenture as a proper lone for them 
that the bank would be willing to undertake the business. 
That was about the size of it. The rates for $uch work are 
pretty generally well fixed. The mortgage and loan agree¬ 
ment are quite long. He assumed the duty of (trustee under 
them, without familiarizing himself with the contents. 
Executed them without familiarizing himself (with the con¬ 
tents because he had the advice of counsel. I The instru¬ 
ments were drawn by Ropes, Gray, Boyden & Perkins, as 
counsel for the bank and as counsel for the bankers. They 
were prepared at the request of the bankers, Coffin 
840 & Burr, and when said counsel approyed them for 

them his bank also accepted them. Ropes, Gray, 

Bovden & Perkins were counsel both for the bank and 
%> 

Coffin & Burr and that is in accordance with the general 
practice. If counsel for the bankers are acceptable to the 
bank they are chosen also as counsel for the bank in order 
to save cost. In this particular case Ropes, Gray, Boyden 
& Perkins were acceptable to the bank and they went along 
at the request of the bankers and prepared thq papers and 
then told the bank that it was proper for them to accept the 
trust, and that accounts for witness not having iany definite 
knowledge of the instrument. Neither witness nor anv of 
the other officers read the papers before they executed 
them, assumed they had immediate duties to perform upon 
the recording of the mortgage and entered upon the per¬ 
formance of those duties at once, in the department of the 
witness but under the specific directions of his assistant 
Hill, who handled all of the detail and who wjas familiar 
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with the instrument because of the practice of the counsel 
to take up with him all questions of instruments and 
changes in the instruments. Supposed witness had some¬ 
thing to do with the direction of performance of/ the duties 
as head of the department. Specifically he did not. Hill 
did it all. Cannot remember exactly when the bank became 
one of the trustees of the Washington Central Trust but it 
was some time in August but he is not sure if it was 1925 
or 1926. Was not able to place the time after it was sug¬ 
gested to him. It was either one or the other. Thinks he 
knew some more about it after thev became trustee 

841 though he did not have anything more to do with the 
direction of matters appertaining to the enterprise 

afterwards than before the bank became one of the trustees 
of the Washington Central Trust. Hill had all of the detail 
in connection with the indenture of mortgage and with the 
Loan Agreement. Thev were corollaries. Thev were 
treated as one job because they were so connected, but Hill 
had all the detail and did everything with the exception of 
perhaps a few things that he took up with witness, in 
connection with the trusteeship under the deed of trust. 
The bank was asked to serve only temporarily as one of 
the trustees of the Washington Central Trust and was ad¬ 
vised that they would have no duties, that they could get out 
reasonablv shortly and some other bank would take their 
place. They were requested to serve only temporarily 
because a bank in Washington had been nominated or sug¬ 
gested or made a trustee—he did not know which of the 
three—had declined to serve and temporarily the National 
Shawmut Bank was asked to serve. They ran along tem¬ 
porarily and witness then began to find out what he could 
about the progress of the building; thinks the bank suc¬ 
ceeded Mr. Hagar, as one of the trustees; thinks Hill took 
up with him some time in the spring of 1926, the matter of 
making payments for some additional parcels of land and 
how arrangements should be made to make those pay¬ 
ments; thinks that this was the first thing of any impor¬ 
tance that Hill took up with him. He may have 

842 taken up with him the question of interest on the 
money or things of that nature but could not remem : 

ber anything prior to that. Hill is assistant Vice Presi¬ 
dent ; at that time thinks he was assistant trust officer. Did 
not know in the Trust Department where Coffin & Burr got 
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the money with which to pay for the bonds, j The bank con¬ 
tinued to be one of the trustees of the Washington Central 
Trust from the time they took on the duty uptil the present 
time. Hagar had resigned as trustee before his death. 
After the appointment of the bank as trustee of the Wash¬ 
ington Central Trust thinks Hill attended thp meetings and 
that witness attended two or three; between Hill and wit¬ 
ness they performed as best they could thcj duties of the 
office. ; 

I 

Joseph L. S. Barton, called by the Shawmut Bank testi¬ 
fied by deposition to certain of the established facts here¬ 
inbefore set forth, and further as follows: i 

Is cashier of Coffin & Burr, and was such in 1925 and 
1926. He knows about loans that Coffin & Burr make and 
of monev that mav be loaned to them for which securities 

m/ V 

are put up as collateral. j 

Coffin & Burr sold all of the bonds that tli^y received as 
bonds secured by an indenture of mortgage or Deed of 
Trust from the Trustees of the Washington Central Trust 
to the National Shawmut Bank of Boston, trustee, dated 
June 1, 1925, known as ‘First Mortgage Sinking Fund Gold 
Bonds.’ They sold none of them to Robert H. Mont¬ 
gomery, Samuel L. Powers, The National Shawmut Bank 
of Boston, Robert M. Burnett, City Central Corpo- 

843 ration, or Liberty Trust Co. The boiids were sold 
to the public at par, 99 1 /L> to brokers arid 99% to in¬ 
stitutions, meaning insurance companies, banks and peo¬ 
ple who would take a large amount. On Jply 13, 1925, 
Coffin & Burr owed to The National Shawmut Bank $425,- 
000. On that day they took up from Shawmut Bank 1045 

of the Washington Building bonds, that. Coffin & 

844 Burr had purchased and which they (subsequently 
sold. Said bonds have been pledged wifch the Shaw¬ 
mut Bank as collateral for said loan to Coffin & Burr, and 
as the bonds were sold to the public the loan jwas paid off 
and the bonds released and delivered to the public. 

On cross-examination by counsel for ParkerJBridget Co., 
the witness testified as follows: 

At the time the supplemental first mortgage bonds were 
issued in 1926, similar loans were obtained from a bank, 
but not necessarily from the Shawmut Bank. The loan 
of $425,000, which the witness mentioned in hiis direct ex- 


i 
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animation, was made on the 13th of July. Of the original 
issue of $2,500,000 Coffin & Burr took $1,250,000, or 50%. 
They took up 1045 bonds on July 13 and 405 on July 20, 
making a total of 1450, the total of which was $1,250,000, 
which represented participation of Coffin & Burr in the 
syndicate. Newbold’s Sons & Co. of Philadelphia was the 
other party in the syndicate. No one else was in it. Cof¬ 
fin & Burr received the bonds from the National Shawmut 
Bank, as trustee of the Washington Central Trust. Wit¬ 
ness had nothing to do with the negotiations, he merely 
kept the record, paid for the bonds, took them up, paid 
for them. He thinks Newbold’s Sons & Co. paid the Shaw¬ 
mut Bank directly for them but is not sure. When the 
bonds were received from the Shawmut Bank, trustee, 
part of them were deposited with the National Shawmut 

Bank as a bank as collateral securitv for a loan from 

* 

845 the bank. Coffin & Burr afterwards took up the 
loan, redeemed the bonds and sold them. Coffin & 

Burr put the bonds up as collateral with the Shawmut 
Bank the same dav they received them from the Shawmut 
Bank, as trustee, namely July 13, 1925. Shawmut was 
paid for the bonds the same day that Coffin & Burr re¬ 
ceived them. Bonds were first put on their offering sheets 
to the public on July 18, 1925, and on July 25, they had 
disposed of all of them. 

Upon cross-examination by counsel for Peoples Drug 
Stores, witness testified as follows: 

Coffin & Burr put out two or more issues of circulars 
offering the bonds. He identified two of the circulars 
which were received in evidence and contained the follow¬ 
ing matter: 

The first circular announced the sale of 

846 “New Issue, $2,500,000, Washington Building, 
Washington, D. C., First Mortgage 6% Sinking 

Fund Gold Bonds (Obligation of Washington Central 
Trust) dated June 1, 1925, Due June 1, 1940.” 

i“THE NATIONAL SHAWMUT BANK 
OF BOSTON, 

Trustee.” 

It describes the property as “Opposite the United States 
Treasury at the corner of New York Avenue, 15th and G 
Streets, and states that “the Washington Central Trust 
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is about to erect a ten-story office and bank! building with 
high grade retail stores fronting on these three important 
streets’’; I 

i 

That the land has been appraised by John L. Weaver 
and Shannon & Luchs, Inc., at $2,100,000, and that John 
L. Weaver has also appraised the value of i the land and 
building when completed at $4,350,000; that ihe 

“net annual income from the mortgaged property is esti¬ 
mated by the City Central Corporation at approximately 
$365,000, or 2.4 times the maximum interest j requirements 
of these $2,500,000 bonds. Supplemented by estimates of 
John L. Weaver, Esq., and Shannon & Luchs,ilnc., we have 
made careful check of the sources of revenue and detail 
of operating expenses and believe that the fixed charges 
on these bonds will be safely margined”; !that “Semi¬ 
annual sinking fund payments in cash, beginning December 
1, 1927, should reduce the First Mortgage bond issue 
847 before maturity to an amount substantially less than 
the fair value of the land.” 

It also states: I 

i 

“These Trustees (referring to the proposed trustees of 
the Washington Central Trust) will have direct control 
and supervision of the property. In the development and 
management of the enterprise they will have the assistance 
of the City Central Corporation, which has be^n uniformly 
successful in this field for over a quarter df a century 
and which is one of the largest shareholders in the 
trust, * * * " | 

Fourteen thousand square feet of land will jyield actual 
store frontage of about 320 feet including two strategic 
corners. The remainder of the building will provide 86% 
of rentable space on the typical undivided floprs.” 

i 

It further states that 


“Completion of the original building free; from me¬ 
chanics’ liens is guaranteed by the Hartford Ajccident and 
Indemnity Company, the Maryland Casualty Cpmpany and 
the Metropolitan Casualty Insurance Company of New 
York under joint and several bonds in the amount of $800,- 
000 ”; 


and that 
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‘ 4 These bonds are the direct obligation of the Washing¬ 
ton Central Trust and will be secured by a first mortgage 
on both the land and building owned in fee”; 

848 and that 

“To provide for extension of the original building and 
land, additional First Mortgage bonds not exceeding $800,- 
000 are reserved”; that “During the construction period 
the proceeds of the bonds will be impounded with the Trus¬ 
tee to the exteilt necessary to maintain at all times a sub¬ 
stantial margin of security for the bondholders.” 

Said circular also contains the following: 

“Valuation. 


Land appraised by John L. Weaver, Esq., and 

Shannon & Luchs, Inc., of Washington. $2,100,000 

Appraisal by John L. Weaver, Esq., of land and 

building when completed . 4,550,000 


849 4 ‘ Capitalization. 


(Upon completion of present financing.) 

Authorized Outstanding 

First Mortgage 6% Sinking Fund 
Gold Bonds, due June 1, 1940 (this 

issue) ..$3,300,000 $2,500,000 

Fifteen Years 7% Convertible Gold 

Bonds, due June 1, 1940 . 800,000 600,000 

7% Preferred Stock (par value $100 

per share) .. 2,500,000* 1,200,000 

Common Stock (no par value).25,000 shs 18,000 shs 

“Earnings and Expenses. 

(Estimated by City Central Corporation.) 


Gross Annual Income . $455,000 

Operating Expenses & Taxes . 90,000 


Net Annual Income . $365,000 

Maximum Annual Interest on $2,500,000 First 
Mortgage 6’s. $150,000. ’ ’ 


♦Including $800,000 stock reserved for conversion of 7% Bonds/’ 
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The second circular is similar in form find substance 
except that it announces for sale “Closed Issue $3,300,000 
Washington Building, Washington, D. C. First (Closed) 
Mortgage 6% Sinking Fund Gold Bonds,’’ and the state¬ 
ments of Valuation, Capitalization and Earfiings and Ex¬ 
penses are as follows: ! 

850 “Valuation. 

S 

Land appraisal by Shannon & Luchs, Inc., of 

Washington .j. $2,975,000 

Appraisal by John L. Weaver, Esq., of Wash¬ 
ington, of land and building when completed $6,000,000 

“Capitalization. j 

i 

I 

(Upon completion of present financing) 

i 

Aut lioriztsjl < hitstandiug 

First (Closed) Mortgage 6% Sink¬ 
ing Fund Gold Bonds, due June 1, j 

1940 (this issue) . Closed j $3,300,000 

Fifteen-Years 7% Convertible Gold j 

Bonds, due June 1, 1940 . Closed j 800,000 

7% Preferred Stock (par value $100 I 

per share) . $2,500,000* 1,700,000 

Common Stock (without par value) 25,000 shs 25,000 shs 

“Earnings and Expenses. 

I 

! 

(Estimated by City Central Corporation.) 


Gross Annual Income .! $617,000 

Operating Expenses & Taxes .j 120,000 


Net Annual Income .I $497,000 

Maximum Annual Interest on $3,300,000 First! 

(Closed) Mortgage 6’s.i $198,000,” 


851 and except that the amount of the surety; bond in the 
later circular is given as $1,200,000, and that the size 
of the building and the number of square feet of land to be 
covered by the building is larger than it is said jto be in the 


^Including $S00,00O stock reserved for conversion of 7% Bonds.” 
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first circular, owing* to the fact that additional land was 
acquired. 

852 Parker H. Babbridge, a witness called by the de¬ 
fendant National Shawmut Bank of Boston, as trus¬ 
tee under indenture of mortgage and supplement thereto, 
testified by deposition to certain of the established facts 
hereinbefore set forth and further, as follows: 

"Witness had charge of the question of the income taxes 
paid at the source on the Washington Building first mort¬ 
gage bonds. As the bonds contained a tax free covenant 
clause, no coupons could be paid if they were owned by 
individuals, unless there was an ownership certificate 
accompanying the coupon. Several thousand of these cer¬ 
tificates during the year were presented with the coupon 
and the certificates were listed on a tax form and forwarded 
to Washington once a month, on the 20th of each month. 
On the day that these certificates and forms were sent to 
Washington, witness billed the trustees of the Washington 
Central Trust for the amount of the tax whether it came to 
l 1 / 2 % or 2%. When the trustees of the Washington Central 
Trust made payment to the bank, the bank would then pay 
the tax to the federal government. The amounts contained 
in ownership certificates, such as those referred to above, 
which have been received bv the bank from holders of the 
Washington Building first mortgage bonds, and which 
amounts have not been paid by the trustees of the Washing¬ 
ton Central Trust to the bank as taxes paid at the source, 
total $1,495.58. 

Dorothy Josephine Masterson, a witness called by the 
defendant, National Shawmut Bank of Boston, as Trustee 
under indenture of mortgage, and supplement thereto, testi¬ 
fied by deposition as follows: 

She is a clerk in the National Shawmut Bank of 

853 Boston and has charge of the refunding of Massa¬ 
chusetts income taxes and the personal property 

taxes of Pennsylvania, Connecticut, Maryland and the Dis¬ 
trict of Columbia, for the bondholders of the first mortgage 
of the Washington Central Trust, in which the National 
Shawmut Bank of Boston is trustee. Written requests for 
the payment of such refunds were made within ninety days 
after the date of payment of the tax, showing the residence 
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i 

I 

of the claimant and the number of the bond, and the owner 
of the bond. In the case of a person asking for Massa¬ 
chusetts interest, the requests showed the amount of the 
Massachusetts interest that had been paid. In the case of 
the other states mentioned, and the District of Columbia, it 
would show the amount of the principal on which the tax 
was based, the taxable period and the fact that the taxes 
had actually been paid. No refunds in excess of 5 mills on 
the dollar on the state and District of Columbia taxes were 
allowed. No more than 6% on Massachusetts;income taxes 
were allowed. Witness produced a tabulation, which she 
had gone over carefully, showing the amount of tax refunds 
so demanded which had not been paid by the trustees of the 
Washington Central Trust, and testified that the tabulation 
was correct. This tabulation was received ill evidence as 
Defendant Shawmut Exhibit #22, and showed the amount 
due the holders of the First Mortgage 6% Sinking Fund 
Gold Bonds from the trustees of the Washington Central 
Trust for the refund of Massachusetts incorhe taxes and 
personal property taxes of Pennsylvania, jConnecticut, 
Maryland and the District of Columbia to be $6,769.82. 

854 Hollis T. Gleason, a witness called by Shawmut 
Bank, testified to certain of the established facts 
hereinbefore set forth, and further as follows:! 

He is the head of the real estate bond department of 
Coffin & Burr, Inc., a Massachusetts corporation, who were 
in 1925 and thereafter engaged in the business of dealing in 
investment bonds and matters kindred thereto.; He knows 
more about the relations of Coffin & Burr with the first mort¬ 
gage here involved than anybody else connected with Coffin 
& Burr because he took part in it from the hirst. About 
the end of 1924, Hagar the president of City Central Cor¬ 
poration, an organization which operated real estate prop¬ 
erties, called the attention of Coffin & Burr to aj real estate 
project in Washington contemplating the building of an 
office building at 15th St., New York Avenue and G Street, 
Washington, D. C., and suggested that they might be in¬ 
terested in taking the first mortgage bonds. Coffin & Burr 
told Hagar that they naturally could not answer that ques¬ 
tion until they had gone to Washington and made a study 
of the location and other factors connected with if. Shortly 
after that Mr. Garrison, president of Coffin & Burr, came 

i 

j 

i 

i 

l 
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to Washington on another matter but he saw Hagar at that 
time and talked with him about this particular building*. 
Witness prepared a report to Coffin & Burr to enable them 
to study the different factors involved. After the directors 
read it they were favorably inclined towards the project. 
This report was also submitted to Newbold’s Son & Co. 
in Philadelphia. As soon as Coffin & Burr became 

855 interested they realized that the issue was too large 
for them to handle alone. They accordingly made 

a trip to Philadelphia and discussed the matter with New- 
bold ’s office. At the same time they also interested 

856 Tucker, Anthony & Company in the same bond financ¬ 
ing. Witness identified his arrangement with New- 

bold ’s Son & Co., which was in the form of two letters dated 
February 26, 1925, and February 27, 1925, by which New- 
bold ’s Son & Co. agreed to join Coffin & Burr and Tucker, 
Anthony & Co. in an equal participation in the projected 
bond issue of $2,500,000, secured by first mortgage on the 
property at the corner of New York Avenue, 15th and G 
Streets, containing approximately 14,000 feet on which the 
proposed owners intend to erect an office building in accord¬ 
ance with plans of Coolidge, Shepley, Bulfinch & Abbott, 
and stated that the syndicate is to take the bonds at 92.50 
and interest, and that the retail price is to be 100 and in¬ 
terest. Witness said that the original understanding was 
that it was to be a three party deal and that the third party 
was to be Tucker, Anthony & Co., investment bankers in 
New York and Boston but that Tucker, Anthony & Co. 
later withdrew but that Newbold’s Son & Co. continued in 
the agreement on an equal basis. Witness identified a 
memorandum agreement between City Central Corporation 
and Coffin & Burr, dated March 4, 1925, which was received 
in evidence and marked “Defendant Shawmut Gleason 
Exhibit 3,” and is as follows: 

857 “Purchase Agreement. 

“Memorandum agreement made between City Central 
Corporation, a Delaware Corporation, hereinafter desig¬ 
nated as the ‘Company,’ and Coffin & Burr, Incorporated, 
a Massachusetts Corporation, hereinafter designated as the 
‘Banker’; 
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“Witnesseth: ; 

“Whereas, the Company, in behalf of the owner of the 
premises hereinafter described, desires to obtain from the 
Banker, a loan for the purposes and on the terms and con¬ 
ditions hereinafter set out, to be made upon! the property 
located at the intersection of New York Avenhe, 15th Street 
and (x Street, Northwest, in the City of Washington, Dis¬ 
trict of Columbia, having a frontage of about 115 feet on 
New York Avenue, about 86 feet on 15tli Street and about 
128 feet on G Street, and containing about 14,000 square 
feet of land, and 

“ Whereas, there is proposed the erection j thereon of a 
ten story and basement fireproof office and mercantile build¬ 
ing of an estimated cost, exclusive of land value, of $1,452,- 
000, including architects fees, of a modern type of construc¬ 
tion from plans of Coolidge, Shepley, Bulfinjch & Abbott, 
architects, copies of which have been furnished to the 
Banker and general specifications for which have been 
identified by the signatures of the parties; and 
858 “Whereas, the Company has organised, under a 
declaration of trust, dated December 15, 1922, and 
recorded in the office of the Recorder of Deeds for the Dis¬ 
trict of Columbia, a Massachusetts real estate! trust known 
as the Washington City Central Trust, which is now the 
owner of a part of said premises and proposes to acquire 
the remaining part of the same (said Washington City Cen¬ 
tral Trust being herein referred to as the Oiwner, which 
word shall apply to said Washington City Central Trust 
as the same may be amended or reorganized lor to a new 
real estate trust or to a corporation organized 'for the pur¬ 
pose of owning and operating the building abbve referred 
to, all as approved by the Banker, and owning $11 said land 
and building); 

“Now, therefore, in consideration of One Dollar ($1.00) 
by each of the parties to the other in hand paid and the 
covenants and conditions hereinafter set forth, jit is agreed 
as follows: 

“First. In furtherance of said proposed loan, and upon 
the terms and conditions hereinafter set forth, the Com¬ 
pany agrees to sell to the Banker, and the Banker agrees 
to purchase from the Company at a net price to; the Banker 
of 92.50 plus accrued interest, a closed issue of $2,500,000 
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principal amount of 6 per cent, first mortgage bonds to be 
issued by the Owner and to be secured by a first lien 

859 upon the premises hereinabove described and the 
office and mercantile building to be erected thereon. 

These bonds will mature fifteen years from the date thereof, 
with an annual cash sinking fund to accrue beginning twen¬ 
ty-four months from the date of the bonds and payable at 
the end of each six months thereafter at the rate of two 
(2) per cent per annum to and including October 1, 1934, 
and thereafter at the rate of three (3) per cent per annum 
until the date of maturity, said percentages in each case be¬ 
ing based upon the total of $2,500,000 of bonds. The sink¬ 
ing fund will be used by the trustee of the mortgage secur¬ 
ing said bonds for the retirement and cancellation of bonds 
at the lowest price obtainable, not to exceed the call price 
and accrued interest, failing which, the Trustee will call by 
lot within ninety days after each sinking fund payment, 
sufficient bonds to exhaust as nearly as possible the sink¬ 
ing fund. Bonds so purchased or called shall be cancelled 
and retired. Interest shall be payable semiannually and 
the bonds shall be registerable as to principal and in de¬ 
nominations satisfactory to the Banker. The call price 
shall be 105 for the first ten years, and 103 thereafter until 
the date of maturity of the bonds. 

“Second. The proceeds of the above-mentioned bonds 
shall be advanced to the Owner from time to time 

860 in accordance with the schedule of payments set out 
below and shall be used solely for the purpose of com¬ 
pleting the acquisition of the above-described property, in¬ 
cluding the discharge of encumbrances, subject to which the 
property shall have been acquired, and the construction 
thereon of the above described office building. The first ad¬ 
vance shall be in the sum of $1,563,250 and shall be paid 
by the Banker as hereinafter provided at the time of record¬ 
ing the mortgage or deed of trust securing said bonds and 
upon delivery to the Banker of $1,690,000 principal amount 
of said bonds or interim receipts as hereinafter set forth, 
and 2,700 shares out of a total of 18,000 shares of common 
capital stock of the Owner; said advance to be used as 
follows: 
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“To apply upon payment for the above-described 
land, including the discharge of encumbrances 

now upon the same.. 

“To provide for the interest on said bonds for 
six months in advance, and to be deposited 
with the Trustee and held for the purpose; of 
paying such interest.J.. 

“To apply upon the estimated initial $x- 
861 penses of the Company or the Owner! in 
connection with the issue of said boiids 
and/or in connection with the acquisition jof 
the above-described land or the construction 
of the proposed office building thereon.... 


$1,470,000 


75,000 


18,250 


! $1,563,250 

i 

“Subsequent advances (except the final advance for which 
$150,000 shall be reserved and the second six jnonths bond 
interest for which $75,000 shall be reserved) $hall be paid 
in monthly installments on the fifteenth day of each month 
in such sums as are necessary to pay one-half ( y 2 ) of the 
sum in each case certified by the architects as representing 
labor actually performed or furnished, or material actually 
p*it in place in the erection of said building or upon the 
site and reasonably required in the progress of the work 
during the preceding calendar month. The funds necessary 
to pay the remaining one-half (%) of the cost of labor and 
material represented by each such architect’s certificate 
shall be furnished by the Company, and as a condition pre¬ 
cedent to each such subsequent advance, there 3hall be pre¬ 
sented to the Banker, together with the architects’ certifi¬ 
cates, vouchers showing the payment for all such 
862 labor and material included in certificates upon which 
all advances prior to the advance then requested were 
based. Such architects’ certificates may include the cost of 
demolition of existing buildings upon the said lafid and may 
also include such part of architects’ and engineers’ fees as 
is represented by the ratio of the labor performed and ma¬ 
terial furnished represented by such certificates^ to the en¬ 
tire estimated labor and material cost. 

“There shall be reserved from the proceeds of jsaid bonds 
the sum of $75,000 to provide for the payment pf interest 


53—5108a 
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on said bonds for the second six months of the term thereof, 
the same to be so advanced by the Banker 15 days prior to 
the date for payment of said interest, to be paid to the 
Trustee of the bond mortgage and applied by said Trustee 
to the payment of said interest. This requirement, however, 
may be waived if on or before the date above mentioned 
there shall have been deposited with the said Trustee an 
amount sufficient for the payment of such interest and 
specifically set aside therefor. 

4 ‘The final payment or advance, which shall consist of 
the sum of $150,000 retained from the proceeds of said 
bonds, together with such other part of the proceeds of said 
bonds as may not have been previously advanced, shall be 
paid by the Banker to the Owner at the expiration 

863 of ninety-one (91) days after the completion of said 
building, as certified by the architects, to be free and 

clear of all liens or claims for work done or material fur¬ 
nished or otherwise, except the lien of the mortgage securing 
said bonds. The Banker may, if it shall so elect, purchase 
bonds from time to time in excess of the advances to which 
the Owner is then entitled, and in such case the proceeds of 
such bonds shall be paid over to the Trustee of the mort¬ 
gage securing said bonds to provide for the advance to 
which the Owner may subsequently become entitled. The 
Banker agrees to take up and pay for such bonds in such 
amounts and at such times as to provide for advances as 
the Owner may become entitled thereto under the terms of 
this agreement and the building loan agreement. 

“Third. The agreement of the Banker to make the fore¬ 
going loan and to purchase the above-described bonds, is 
expressly conditioned upon the verification of the data - fur¬ 
nished and to be furnished by the Company and upon the 
execution by the Owner of a building loan agreement, in a 
form to be approved by both parties, and upon the furnish¬ 
ing to the Banker of a title policy of a Washington title in¬ 
surance company approved by the Banker, insuring the 
title to the above-described premises, in the Trustee, free 
and clear of liens and claims, and a surety bond in an 
amount to be determined by the Banker, but not to 

864 exceed $800,000, providing for the completion of the 
building to be erected on the above-described prem- 
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ises free and clear of liens and claims, all as hereinafter 
provided. 

The company shall also furnish to the Banker, as a condi¬ 
tion precedent to any obligation imposed by tjiis agreement 
upon the Banker to make the foregoing loan or to purchase 
the above-described bonds, evidence satisfactory to the 
Banker that all equity moneys required to be furnished by 
the Owner for the acquisition of the above-described land 
and the erection thereon of the proposed office building and 
for carrying charges during construction, have been actu¬ 
ally provided and set aside for that particular purpose, or 
in the event that such moneys are thereafter to be provided, 
then the Owner will furnish to the Banker a .guaranty, in 
form satisfactory to the Banker, that such moneys will be 
provided when and as required, such guaranty to be exe¬ 
cuted by responsible persons or corporations, approved by 
the Banker. The amount of equity money so tq be provided 
in advance by the Owner or guaranteed on its behalf shall 
be determined by deducting from the estimated total cost 
to the Owner of acquiring the above-described land and 
constructing the proposed office building therebn, including 
all carrying and financing charges, to wit $3,997,500, 
865 an amount equal to the net proceeds to the Company 
of the bonds to be purchased by the Banker as herein 
provided, to wit $2,312,500. Any excess of actfial cost over 
the estimated cost above mentioned shall likewise be pro¬ 
vided by the Owner or guaranteed as aforesaicj. 

“Fourth. This purchase agreement and the loan herein 
provided for are subject to the following further terms and 
conditions : 

! 

“1. To evidence said loan, the Owner will execute and 
deliver to a trust company with its principal qffice in the 
City, County and State of New York, to be designated by 
the Banker, (which trustee is hereinafter referred to as the 
‘Trustee’), and the trustee shall certify and deliver to the 
Banker, coupon bonds in denominations to be determined 
by the Banker secured by a valid first mortgage; or deed of 
trust upon the land and building to be erected thereon free 
and clear of all liens and encumbrances except the mortgage 
or deed of trust securing said bonds; bonds and mortgage 
to be in such form, and to contain such provisions, accepta- 


! 
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ble to the Owner, not inconsistent herewith, as banker may 
determine. Pending the preparation and execution of defin¬ 
itive bonds, the Owner will execute and deliver to the 
Trustee a temporary bond or bonds for the amount of the 
loan. The temporary bond or bonds upon the issue of the 
definitive bonds to the Trustee in the amount of 

866 $2,500,000 shall be cancelled by the Trustee and de¬ 
livered to the Owner. The Owner shall authorize the 

Trustee after the delivery to it of the temporary bond, and 
pending the issue and delivery of definitive bonds, to issue 
and deliver to the Banker or upon the Banker’s order, and 
the Trustee shall so issue and deliver from time to time 
interim receipts or other evidences of indebtedness against 
money advanced by the Banker on account of the loan or 
money deposited with the Trustee in anticipation of ad¬ 
vances or payments on account of the loan to the face 
amount which, after subtracting therefrom the discount 
hereinbefore set forth, shall equal the amount of such ad¬ 
vances or deposits. The Banker shall have the right to take 
up any or all of the bonds or interim receipts representing 
the same any time upon the payment therefor at par, less 
the discount as herein provided. After the delivery of 
definitive bonds to the Trustee, the Trustee shall from time 
to time issue and deliver definitive bonds in exchange for 
and upon surrender of interim receipts previously issued 
of equal par value. Interim receipts so surrendered shall 
be cancelled. The trustee shall also issue and deliver .to the 
Banker upon the Banker’s order definitive bonds in de¬ 
nominations as specified by the Banker against money ad¬ 
vanced by the Banker on account of the loan or money 

867 deposited with the Trustee in anticipation of ad¬ 
vances or payments on account of the loan to the 

face amount which, after subtracting therefrom the dis¬ 
count hereinbefore set forth, shall equal the amount of 
such advance^ or deposits and against which it has not 
previously issued and delivered either interim receipts or 
definitive bonds. All legal matters relating to any and all 
conveyances, releases, agreements or other instruments re¬ 
quired to make said mortgage a valid first mortgage and/or 
having to do with any agreements between the Banker and 
the Company and the Owner, as well as guarantees for the 
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completion of the building, shall, likewise, I be subject to 
such approval and in form and substance shall be such as 
is satisfactory to counsel for the Banker. j 

“2. The mortgage shall contain all of the usual provi¬ 
sions contained in mortgages of a similar character includ¬ 
ing a specific covenant on the part of the Owner to pay for 
the account of the bondholders, and/or to pay over to or 
reimburse bondholders— ! 

(a) All federal income taxes on said bonds Which may be 
legally deducted at the source, not exceeding 2% of the 
annual interest. 

(b) The Pennsylvania 4 mills per dollar tax. 

(c) The Connecticut personal property tax not exceed¬ 
ing 4 mills per dollar per annum. I 

868 (d) The Massachusetts income tax oii interest not 
exceeding 6 per cent per annum. 

(e) Any tax of the District of Columbia on |said interest 
payments not to exceed 4 mills per dollar per ^nnum. 

“3. The mortgage shall also contain a provision that the 
Owner shall furnish annually to the Trustee! and to the 
Banker, such financial statements as the Banker or the 
Trustee may, from time to time, reasonably require. 

“4. Under the terms of the proposed mortgage, the 
Owner shall convev to the Trustee to be nakned by the 
Banker as hereinabove provided, the real estate described 
herein, together with all buildings and improvements now 
or hereafter erected thereon. j 

“5. The company agrees to furnish the Trustee with a 
title insurance policy of a Washington title insurance com¬ 
pany approved by the Banker, showing a good and clear 
title in fee simple in the Trustee as mortgagee.! The Com¬ 
pany will, as hereinabove provided, execute a building loan 
agreement in form approved by the Banker, j 

“6. The Company agrees to pay all costs and expenses 
in connection with the proposed mortgage and bond issue, 
including all charges for the stamps on the bonds, engrav¬ 
ing or lithographing and certifying same j the print- 

869 ing and recording of the mortgage, the printing of 
the trust agreement and the trustees’ fee$, title pol¬ 
icy premiums, costs of surveys, and all legal fees, except 
as hereinafter provided, and any and all other! necessary 
charges and disbursements. All such costs anjd charges 


i 



838 


JAMES STEWART & COMPANY ET AL. VS. 


and a sufficient sum to provide for the first semi-annual 
interest payment shall be included in the first advance under 
the Schedule of Payments as above provided. The two 
sums of $75,000 each, advanced as aforesaid for interest 
shall be deposited with the Trustee to provide for the pay¬ 
ment of the interest on said bonds as it accrues. 

“The Company agrees to pay fees of the Banker’s coun¬ 
sel for services in connection with the examination and ap¬ 
proval of the mortgage and bonds and the preparation of 
legal opinion as to validity, said fees to be paid out of the 
first advance above mentioned. 

“7. The Company and the Owner agree to keep the 
building upon the premises herein described insured against 
fire to their full insurable value in companies approved by 
the Banker, the policies to contain clauses making the loss, 
if any, payable to said Trustee, as its interest may appear 
all renewals to be in the Trustee’s hands thirty (30) days 
before expiration. Rent Insurance, Workmen’s Compensa¬ 
tion and public liability, including elevator liability, 
870 shall also be kept in force at all times. 

“8. The Company will furnish the Banker with all 
necessary information and assistance to facilitate the mar¬ 
keting of these bonds and expressly agrees that it will 
execute all necessary applications and furnish all financial 
and other statements which may be required by the so- 
called Blue Sky Commissions in order that the Banker may 
obtain authority to sell the bonds in the various states in 
which it wishes to offer them. 

“9. The Company agrees to furnish the Banker with 
complete sets of plans and specifications which shall be 
approved by the Banker and by the Company in writing, 
and in which no material changes will at any time be made 
without the Banker’s approval. 

“The Banker shall have the right at its own expense to 
employ an architect or other person satisfactory to the 
Banker, to supervise construction of the building and ap¬ 
prove certificates of the Owner’s architects, and may re¬ 
quire such approval of said certificates. 

“10. The Ow-ner shall receive the benefit of any interest 
allowed by the Trustee upon funds in its hands, represent¬ 
ing the proceeds of bonds purchased by the Banker under 
the terms of this agreement, the same, however, to 
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871 be applied by the Company for the sime purposes 
as the proceeds of the bonds as aforesaid. 

“11. The Company agrees to furnish atj its own ex¬ 
pense, a completion bond in an amount to be determined 
by the Banker, but not to exceed $800,000, satisfactory to 
the Banker and to its counsel, in form, and; to be issued 
by a responsible bonding company, approved by the 
Banker, guaranteeing the completion of the building in ac¬ 
cordance with said plans and specifications and with the 
terms of this agreement, free from all claims or liens. 

“12. Interest on all of the bonds shall run from the date 
of the bonds and mortgage, without reference to the time 
of advances to the Owner, but interest accrued from the 
date of the bonds, to the date in which they are taken up 
and paid for by the Banker shall be paid by! the Banker 
to the Owner. j 

“13. The closing must be on or before April! 7, 1925, and 
time is of the essence. In the event that the Company shall 
fail or refuse to perform any of the covenants and agree¬ 
ments hereinabove in paragraph Third set forth, and/or 
in the event the Owner shall fail to execute and deliver to 
the Banker the building loan agreement and the bonds and 
mortgages hereinbefore provided or shall fail to comply 
with any other material term of the foregoing obligation 
on its part to be performed, within the time and In 

872 the manner hereinbefore provided, the Banker may 
elect to treat this contract as breached, j 

“14. In the event that on account of some defect of title 
now unknown to the Company, the Company j and/or the 
Owner is unable to deliver a clear title to the said real 


estate, the obligations of the parties hereunder jshall cease. 
In the event that the Company and/or the Owner shall 
otherwise fail to perform any of the covenants herein con¬ 
tained, the Banker may refuse to make the loan and be re¬ 
leased from all obligations hereunder, in which event the 
Company shall be released from its obligations; hereunder 
except that it shall pay to the Banker the expenses of the 
Banker actually incurred, not to exceed $2,500. j 

“15. Upon the completion of the organization of the 
Owner, said Owner shall execute this agreement and assume 
all the obligations hereinabove set out as to the Owner 
and/or the Company, and the Company shall Thereupon 


i 

i 

i 
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be deemed to be released from any of its obligations here¬ 
under. 

4 4 In witness whereof, the parties hereto have caused this 
agreement to be executed this 4th day of March, 1925, and 
the Owner has joined in the execution of this agreement to 
evidence its acceptance of the obligations herein imposed 
upon it on the date set out opposite its signatures hereto. 

CITY CENTRAL CORPORA¬ 
TION, [seal.] 

(S.) By A. 0. HAGAR, 

President. 

Attest: 

(S.) A. G. HEALY, 

Secretary. 

COFFIN & BURR, INCOR¬ 
PORATED, 

(S.) By WILLIAM L. GARRISON, Jr., 

President.” 

873 Witness testified as to the various extensions of 
the date of closing to July 15, 1925, and explained 
that the delay was because the lawyers took longer to draft 
the documents than had been expected. The documents 
were nearly all drafted at one time, when Mr. Hagar felt 
that he could obtain additional parcels of land for his 
building, which necessitated having practically all the docu¬ 
ments drawn over again, which 1 think accounts for most 
of the delay. Then, my recollection is that the cancellation 
of a lease caused further delay of about two weeks towards 
the end of the time. Coffin & Burr employed Ropes, Gray, 
Boyden & Perkins to draw the first mortgage loan papers, 
and they selected Mr. Catheron of their office to handle the 
work. Witness had manv conferences with Catheron; 
worked with him rather closely on the first loan papers, 
consisting of the first mortgage loan agreement, the first 
mortgage deed of trust and the surety company bond. 
Told Catheron in the beginning that this was their first 
contract with Hagar; that this was a development outside 
of Boston and in a jurisdiction with which they were not 
familiar and requested Catheron to surround the papers 
with all the legal protection that he could devise in behalf 
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of the first mortgage bondholders and on behalf of Coffin & 
Burr. Catheron took a long time on the matter. Ropes, 
Gray, Boyden & Perkins firm had been selected by Coffin & 
Burr; Hagar had nothing to do with their; selection and 
neither did anyone else. Shawmut Bank, as j trustee of the 
first mortgage, agreed to accept their opinion in order 

874 to save legal expense. A 7% per cent commission 
or discount to underwriters of first mortgage bonds 

of $2,500,000 running for fifteen years, is not a high dis¬ 
count; would say it was low on financing where the build¬ 
ing was to be constructed. On a completed building 

875 it would not be uncommon to have asf large a dis¬ 
count as that. It was low on an uncompleted build¬ 
ing. The loan agreement between Coffin & Burr and the 
Washington Central Trust and the National Shawmut Bank, 
as trustee, was signed on July 10, 1925. Coffin & Burr 
signed no other contract than the loan agreement and the 
original contract and the contract with Newbpld. Witness 
remembers a gathering of people on July 10,j 1925, at the 
office of City Central Corporation. Witness took Mr. Gar¬ 
rison, the president of Coffin & Burr, there, in order that 
he might sign the loan agreement, which he did. As soon 
as Garrison had signed it he left. Witness stayed there for 
a while longer to learn what the chances weire of every¬ 
thing being closed that day so that they could go to Wash¬ 
ington that night. It appeared later that would be impos¬ 
sible, so witness left. Witness did not at any time see any 
minutes of a proposed meeting of the trustees of the Wash¬ 
ington Central Trust, which was to be held jon July 10, 
1925. No one representing Coffin & Burr saw those minutes 
to witness’s knowledge. Witness did not know anything 
about any meeting and was not present at any meeting. 
Witness as agent went to Washington at the closing. 
Catheron went with him. Witness was the only I representa¬ 
tive of Coffin & Burr. When they got to Washington they 
met Mr. Krumbhaar of W. H. Newbold’s Son & Company, 
and his counsel, Mr. Hopkinson. From there they went to 

the law office of Messrs. Peelle and Ogilbiy, who had 

876 been selected by Ropes, Gray, Boyden &j Perkins to 
follow matters before the closing day of the first 

mortgage. Later in the afternoon they went to the office of 
the title companies and various papers were put through 
at that time, which witness understood completed the work 
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which was to be done and they went back to Boston. Up 
to the time that the instruments were recorded on July 17, 
1925, witness had not heard of a lease or proposed lease to 
People Drug Stores; had not heard of any proposed leases 
being prior to the lien of the mortgage other than the four 
which were specifically mentioned at the back of the mort¬ 
gage itself. 

“Q. Had you taken any precautions that there would not 
be such a thing? A. There was a rather long term lease, as 
I remember it, with the Liggett Company. There was some 
question as to the right of the owner to cancel the lease, 
and we insisted that the lease be cancelled even though it 
required a substantial payment, before going ahead with 
this financing.” 

There was some question of the right of the owner to 
cancel the lease and Coffin & Burr insisted that the lease be 
cancelled, even though it required a substantial payment, 
before going ahead with the financing. Coffin & Burr 
wanted the first mortgage bond issue to be absolutely a 
first lien on all of the property. They knew the short term 
leases would be out of the way by the time the construction 
work would begin. When the witness said ‘ short term 
leases 7 he meant the four that are on the back of the mort¬ 
gage. Witness had the circular dated July 8, 1925, 

877 offering the bonds signed by a majority of the trus¬ 
tees of the Washington Central Trust, namely, 

Albert 0. Hagar and W. M. Wadden, in accordance with 
their custom, in order that no question could be raised as 
to the statements therein. The circular was offered 

878 in evidence and was marked “Defendant Shawmut 
Gleason Exhibit 5.’ 7 

Witness identified and there were offered in evidence 
letters from John L. Weaver to Coffin & Burr, dated March 
9, 1925, and two dated July 2, 1925, in which the value of 
the building vras appraised by Mr. Weaver at $4,350,000, 
and the value of the land and building at $6,000,000. Wit¬ 
ness testified that he had first met Weaver when thev 
came to Washington late in 1924. Witness had expressed 
to Hagar a desire to meet some well known real estate man 
who was familiar with the location and could tell something 
about the values. That was the first time that he met 
Weaver. Coffin & Burr did not pay Weaver for his ap- 
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praisal but witness understood that City Central Corpora¬ 
tion did. Witness identified letters from Shannon & Luchs, 
one dated January 8, 1925, appraising the original land 
covered by the original mortgages at $2,100,000, estimating 
that the space on the first floor would rent foh $126,000 per 
year; and the other, dated May 20, 1925, appraising the 
same with the additional land adjacent, proposed to be 
acquired, at a total valuation of $2,975,000. j Said letters 
were received in evidence and marked Defendant Shawmut 
Gleason Exhibits 9 and 10. Shannon & Luchs were both 
used as a basis for the bond circular statements. The Na¬ 
tional Metropolitan Bank never acted as a trustee of the 
Washington Central Trust, although the circular stated that 
it was to so act. When the circulars were distributed 

879 witness thought that the bank would so iact. At least 
that was the statement of the Trustees of the Wash¬ 
ington Central Trust and the circular was sent out earlier 

on the signed representation of the trustees to that 

880 effect. Witness identified and there whs offered in 
evidence a letter from Coffin & Burr to jthe National 

Shawmut Bank dated August 7, 1925, to the effect that 
Coffin & Burr now understood that the trustees of the 
Washington Central Trust, were the National Shawmut 
Bank, Robert M. Burnett and W. M. Waddenjand not the 
National Metropolitan Bank of Washington, Ralph A. 
Stewart and Robert M. Burnett, as was recited in their 
bond circular, dated July 14, 1925. The letter asked the 
bank to confirm this understanding. Witness identified and 
there was offered a letter from National Shawmut Bank to 
Coffin & Burr, dated August 8th, 1925 confirming the under¬ 
standing of Coffin & Burr with respect to the| trustees of 
the Washington Central Trust. Witness identified and 
there was offered in evidence circular issued by Coffin & 
Burr, August 10, 1925, “To the Holders of Washington 
Building Bonds” notifying them of the difference in 
trustees. The witness identified an advance proof of a sec¬ 
ond circular dated March 31, 1926, signed by| Robert M. 
Burnett and Ralph A. Stewart as a majority ojf the Trus¬ 
tees of the Washington Central Trust. This contained cer¬ 
tain corrections in ink, and with the corrections was used 
in making up the final form of circular which yas used in 
selling the supplementary bonds in the amount jof $800,000 
which, with the original $2,500,000, made a total issue of 


i 

i 
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$3,300,000, and the circular was admitted in evidence on 
behalf of the National Shawmut Bank as Trustee under 
Indenture of Mortgage. 

Coffin & Burr sold all of the bonds that it took of the first 
issue of $2,500,000. They were all sold by July 24, 1925. 
From that date down to April 1926, representatives 

881 of Coffin & Burr made an occasional trip to Wash¬ 
ington .to see how matters were progressing. In 

1926 witness made arrangements to appoint an engineer, 
who would supervise the construction work for Coffin & 
Burr. It was provided in the loan agreement that they had 
a right to appoint such engineer, and they appointed Mr. 
James Berall of Washington, to whom they sent the por¬ 
tion of the loan agreement under which his duties were 
defined. In the meantime Coffin & Burr had made certain 
payments under the loan agreement and the foundation 
work was then in progress. 

Coffin & Burr sold all the bonds that they received under 
the issue that they took in 1926. They were all sold by the 
5th of June 1926. 

Witness identified, and there was put in evidence, 

882 letter dated March 13, 1926" from Coffin & Burr to 
James Berrall, as follows: 

“Referring to our conversation of yesterday in respect 
to the Washington Building, our Loan Agreement with the 
Borrower provides that we have the right at our own ex¬ 
pense to employ an architect or other person satisfactory 
to us to supervise construction of the building and approve 
certificates of the Borrowers’ architects as a condition 
precedent to advances of money. 

“If agreeable to you, we should like to have you act for 
us in supervising the construction of this building and ap¬ 
proving the payments from time to time under the Loan 
Agreement. We understand from your conference yes¬ 
terday with Messrs. Coolidge, Shepley, Bulfinch & Abbott, 
the Borrowers, architect, and with Mr. Hagar who repre¬ 
sents the Borrower, that your appointment is entirely 
satisfactory to them. We attach hereto an excerpt from 
the Loan Agreement setting forth the various provisions 
under which you would act. If at any time it should be 
necessary to consider other provisions of the Agreement, 
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the copy is on hie in our office, but we belie\fe the excerpt 
enclosed will probably be sufficient for your purposes. 

4 ‘We understand that Messrs. Coolidge, Shepley, Bul- 
finch & Abbott will deliver to you a set of revised plans and 
specifications and also a copy of the construction contract. 
We shall later send you a revised form of circular covering 
certain additional bonds which are about to be offered to 
cover the enlarged building and also a sketch; of the build¬ 
ing, these papers simply being for your general informa¬ 
tion. I 


o3 


“The procedure which you would naturally follow 
is set forth in the enclosed excerpt of the Loan 
Agreement which in brief means that Messrs. Cool¬ 
idge, Shepley, Bulfinch & Abbott will deliver jto you their 
requests for payments from time to time with:schedules of 
work attached. You will be asked to check these and if 
the amounts are satisfactory, you will then write a letter 
to us stating that it is proper for us to authorise The Na¬ 
tional Shawmut Bank of Boston, Depositary under the 
Loan Agreement, to make payments to the Borrower to 
the extent approved by you. j 

“With your experience in construction workjof this kind 
you can no doubt be of material assistance to the archi¬ 
tects, owners and builders in connection with j this under¬ 
taking. We are writing to Messrs. Coolidge, Shepley, Bul¬ 
finch & Abbott telling them that you are to dp this work 
for us and also sending a carbon of that letter to Mr. 
Albert 0. Hagar, President of the City Central Corpora¬ 
tion which is cooperating with the Borrowers, pamely, the 
Trustees of the Washington Central Trust. 

“As to your compensation for the services 
will render, we should prefer to leave the amount to you 
to be decided after the work has been done. jYou could 
then determine more accurately what would be a fair com¬ 
pensation. We think the maximum charge for vtork of this 
kind when done by architects does not exceed! % of 1% 
of the cost of construction and is sometimes considerably 
less, depending on the amount of work done and what the 
architect believes is fair compensation in the light of all 
the circumstances. j 

“Under our original Loan Agreement covering 
884 the purchase of the First Mortgage Bonds, we made 
certain cash advances against the original parcels 


which you 
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of land. We shall shortly make a further cash advance 
against the four additional parcels which are to be included 
in the project. Except for these advances only one addi¬ 
tional sum has been jjaid to the Borrowers under the Loan 
Agreement, namely, $16,440 early in December 1925 which 
is properly a construction charge rather than an advance 
against the land. This $16,440 was made up as follows: 

“ Value of work done as certified by the Bor¬ 
rowers’ architects, $4,800 at 50% . $2,400 

(This represents purchase of old bricks* from 
the wreckers of the old buildings for use in con¬ 
nection with the new building.) 

“Portion of architect’s fee to extent of 2% on 
$1,404,000, the estimated cost of the building 
originally proposed: $28,080 at 50% = . 14,0^0 


$16,440 

“No further advances in addition to the above have been 
called for. You will note that the first paragraph in the 
excerpt of the Agreement refers to subsequent advances 
which shall be made in monthlv installments on the 15th dav 

V * 

of each month beginning with the month of July. Such 
date of course means nothing at the present time in view 
of the delay in order to acquire the additional parcels of 
land. We do not know just when the Borrowers will ask 
for the next payment subsequent to the one referred to 
above which was made in December, but we under- 
885 stand that the foundation work has recently begun 
and therefore assume that the next payment is likely 
to be in April. 

“If the above plan is satisfactory to you, will you kindly 
indicate your approval by letter, making such suggestions 
as you may believe desirable.” 

With this letter was sent a copy of certain excerpts from 
the Loan Agreement, to-wit: Paragraphs 4-C, D, E, F, G-, 
H, I, J, K, and paragraphs 9, 10 and 11. 

Witness also identified, and there was put in evidence, 
letter dated March 16, 1926 from James Berrall to Hollis 
T. Gleason, as follows: 


* 600,000 bricks @ $8 per M. 
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“I have your letter of March 13th, with iexcerpt from 
the Loan Agreement dated June 1, 1925, between Coffin 
and Burr, Inc., the Trustees of the Washington Central 
Trust and the National Shawmut Bank of Boston. 

“After careful reading of the letter and the; Loan Agree¬ 
ment, I hereby accept your offer to act as; Supervising 
Engineer, representing the Lender, in the construction of 
the Washington Building in this city. j 

“A fair compensation for the service rendered is to be 
determined from time to time or at completion of the work, 
but in no case is the sum to exceed % of 1% <j>f the cost of 
construction. 

“Thanking you for this opportunity to sefve you, and 
trusting my work will prove satisfactory, I am.” 

(The foregoing two letters are inserted herein at the 
request of counsel for the trustee under the first mortgage.); 

Witness stated that Berrall made reports to Cof- 
S86 fin & Burr once a week after the const ruction work 
started, and each time an architect’s certificate was 
presented, in order that Coffin & Burr might authorize 
payment, Berrall furnished a statement indicating the 
amount that it was proper for Coffin & Burr jto pay. No 
one but Coffin & Burr had anything to do with his selection 
except that the architects of the building, Coolidge, Shep- 
ley, Bulfinch & Abbott, were asked if they had any objec¬ 
tion to Berrall, as the engineer to represent the first mort¬ 
gage bankers. They checked up on the matter and said 
they had no objection. Berrall was paid by Coffin & Burr. 
He worked for no one else in connection with this matter 
except Coffin & Burr and Newbold. Mr. Weaver had made 
his appraisals at the instance of Coffin & Burr, that it, Cof¬ 
fin & Burr requested Hagar to get those appraisals. As 
Hagar was in close touch with Weaver and Shannon & 
Luchs, Coffin & Burr asked him to obtain the j appraisals 
and .d^fiver them, which he did. The first appraisals were 
made in January, 1925, and the final appraisals in July 
1925. The July appraisal was made after Coffin & Burr 
had requested Hagar to get the appraisal. jUnder the 
terms of the loan agreement the borrower was ito pay for 
the appraisals. Coffin & Burr had to have the appraisal for 
their bond issue. They had discussed with Hagar whom 
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the different appraisers might be in Washington of high 
standing. He asked whether Weaver and Shannon & 
Luchs would be satisfactory. Coffin & Burr made 
S87 a clieck-up of those lirms and told Hagar that they 
would be satisfactory. Examining counsel invited 
the witness’s attention to the provision in the Agreement 
of March 4, 1925, between Coffin & Burr and City Central 
Corporation, that Coffin & Burr should receive 2,700 shares 
of the common capital stock of the owner with no par value 
and asked if they had received that 2,700 shares. The wit¬ 
ness said they had received a different amount and that 
it was delivered to Coffin & Burr as part consideration for 
their purchase of the bond issue; that City Central had 
agreed to deliver the stock to them; that it was part of the 
common stock of the Washington Central Trust. Witness 
identified a letter of July 10, 1925, from the “City Central 
Corporation by A. O. Hagar, Pres.” to Coffin & Burr, 
which was received in evidence, marked “Shawmut Glea¬ 
son Exhibit 18,” and is as follows: 

4 ‘ Gentlemen: 

In consideration of your entering into the loan agree¬ 
ment dated June 1, 1925, in connection with the issue of 
$2,500,000 First Mortgage Bonds to be secured by property 
on 15th Street, New York Avenue and G Street in the City 
of Washington, it is understood that City Central Corpora¬ 
tion will forthwith transfer or cause to be issued to you 
3,600 Common Shares of the Washington Central Trust 
the Owner of the premises in connection with which 
88'8 said bond issue is to be made. ’ ’ 

Witness was asked why the figure was raised from 
2,700 to 3,600 and said there had been a change in the plan 
of financing. It was originally intended to have only first 
mortgage bonds and preferred stock and common shares 
but later Hagar decided that he wanted to create a second 
mortgage bond issue. He also decided to increase the num¬ 
ber of commoit shares. Witness’s recollection was that his 
proportion was the same of 3,600 shares as it had been of 
2,700 shares. Witness identified a letter from “City Cen¬ 
tral Corporation by A. O. Hagar, Pres.” to Coffin & Burr 
dated April 1,1926, which was received in evidence, marked 
“Shawmut Gleason Exhibit 19,” and is as follows: 
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“Dear Sirs: 

I 

In our letter to you of July 10, 1925, we agreed to trans¬ 
fer or cause to be issued to you 3,600 Commoii shares of the 
Washington Central Trust. This represented 20% of the 
18.000 Common shares which were to be outstanding in 
connection with the enterprise as first projected. 

“It is now proposed to increase fi*om 18,000 to 
889 25,000 the total issue of Common shafes to be out¬ 

standing in connection with the enlarged building. 

“In consideration of you entering into an agreement of 
even date herewith for the purchase of an additional $800,- 
000 principal amount of First Mortgage 6%! Gold Bonds 
due June 1, 1940, of the Washington Central Trust we 
agree to transfer or cause to be issued to yjou forthwith 
1,400 Common shares of the Washington Central Trust, 
said 1,400 Common shares being in addition; to the 3,600 
Common shares we formerly agreed to transfer or cause to 
be issued to you as stated above, so that the total amount 
of Common shares to be transferred and issued to you in 
connection with the acquisition of the original parcels and 
the additional parcels will be 5,000 Common shares. 

“This amount of 5,000 shares is intended to represent 
20% of the total Common shares of the Washington Cen¬ 
tral Trust to be outstanding.” ! 


Witness identified and there was received in evi- 
890 dence a letter from Coffin & Burr to the City Central 
Corporation dated April 8, 1926, marked “Shawmut 
Gleason Exhibit 20,” and is as follows: j 

“Dear Sirs: j 


We thank you for your letter dated April 1,1926, stating 
that you will transfer or cause to be issued to us a total 
of 5,000 Common shares of the Washington Central Trust, 
being 20% of the total Common shares to be Outstanding. 

“As soon as you are prepared to issue the!certificates 
will you kindly inform us and we will send you the names 
and addresses of the persons in whose names ; the certifi¬ 
cates should be issued together with the amounts.” 


Witness stated that Coffin & Burr at that time had not 
received any certificates for common stock. Witness iden- 

54—5108a j 
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tified a letter to City Central Corporation from Coffin & 
Bnrr dated April 23, 1926, which was received in evidence, 
marked “Shawmut Gleason Exhibit 21,” and is as follows: 

* 4 Dear Sirs : 

In view of your letter to us of April 1 agreeing to trans¬ 
fer to us 1,400 shares Common Stock of the Washington 
Central Trust, being in addition to the 3,600 shares 

891 of this stock already standing in our name on your 
books, will you please disregard our previous trans¬ 
fer instruction and issue certificates for the 5,000 shares, as 
follows.” 

And then follow the names of various persons to whom they 
wish the certificates issued, with the number of shares to 
each. The persons named in the letter were the stockholders 
of Coffin & Burr, Inc. at that time. These were instructions 
to issue the stock in the name of the stockholders rather 
than in the name of Coffin & Burr. That was done because 
these shares had been declared out as a dividend. In 1925 
we were entitled to receive 3600 shares. About the end of 
that year our corporation declared these shares out as a 
dividend to our stockholders. In 1926, when the other 1400 
shares were to be delivered, those shares were likewise de¬ 
clared out as a dividend to our stockholders. This letter 
states the division of those shares among the different 
stockholders. , There were twelve individuals. They are 
stockholders of Coffin & Burr, Inc. Coffin & Burr was to 
receive 5,000 shares of the Washington Central Trust, and 
Coffin & Burr had declared a dividend to its own stockhold¬ 
ers and that dividend was paid in shares of the Washington 
Central Trust.” 

Witness identified a letter dated June 9, 1927, to City 
Central Corporation from Coffin & Burr. The same was 
received in evidence, marked “Shawmut Gleason Exhibit 
22,” and is as follows: \ 

“Under date of July 10, 1925, and under date of April 1, 
1926, you wrote to us letters signed by your then 

892 President, Mr. Hagar, in which you contracted to de¬ 
liver to us 20% of the total Common shares of the 

Washington Central Trust to be outstanding in connection 
with the enterprise. The shares to which we thus became 
entitled amounted to 5,000 common shares. 
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“"We call your attention to the fact that we have never 
received delivery of these shares, although we have several 
times requested it, and on two occasions have de- 

893 livered to vou a list of the names and addressed of 

v m \ 
the persons designated to receive these! shares. 

“Recently we were surprised to learn that the shares 

have, as a whole or in part, been delivered to;other parties. 

“We write to ask what action you intend ito take in the 

above matter in order to satisfy the terms! of the above 

agreement.” ! 

j 

There is a lead pencil notation at the fobt of Coffin & 
Burr’s office copy of said letter in the handwriting of the 
witness, II. T. Gleason, and initialed by him,j “H. T. G.,” 
reading as follows: j 

“6/11/27.—Mr. Kimball of City Central ! Corporation, 
called at office to explain that a way would be| found to get 
this stock and deliver it to us. It might, however, be 3 or 
4 weeks before it could be arranged. He wanted us to know 
that they intended to live up to the obligation/’ 

! 

Witness said that Coffin & Burr had not received any of 
the shares on June 9, 1927; that apparently the letters re¬ 
lating to the delivery of the stock had been mislaid or over¬ 
looked as the City Central Corporation had had dealings 
with other parties and the other parties succeeded in getting 
the stock delivered to them. Just who those Other parties 
were the witness did not know, but anyway the stock had 
been issued without Coffin & Burr getting it. Witness 

894 had been assured by a Mr. Kimball, who had recently 
joined the City Central Corporation, ithat a way 

would be found to get the stock and deliver it to; the witness. 
Coffin & Burr received the certificates at the end of August, 
1927, made out in the names of other parties and en- 

895 dorsed in blank. The certificates were not made out 
in the way that Coffin & Burr wanted them. Coffin & 

Burr never did get the certificates in the names of its stock- 

*-* j 

holders as they had asked. At the time the fitness was 
testifying the certificates had been made out in the name of 
Coffin & Burr and he identified fifty certificates ait 100 shares 
each in the name of Coffin & Burr, 25 of them dated April 3, 
1929, and 25 dated April 6, 1929. Witness’s attention was 


i 

l 
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called to the fact that the dates of the certificates were very 
close to the date of trial and was asked to state how that 
came about. He said that the clerks of Coffin & Burr, in 
looking up matters that had been uncompleted, discovered 
that this stock had never been placed in the name of. Coffin 
& Burr or in the names of the stockholders and he ap¬ 
parently thought that that was a matter that ought to be 
attended to for record purposes, so that he (the clerk) had 
requested that the certificates be made out in the name of 
Coffin & Burr. He requested the Old Colony Trust Com¬ 
pany, as transfer agents, to do that. Coffin & Burr has 
never received any dividend on the stock, has never been 
invited to attend a stockholders ’ meeting, has never received 
any notice of any proceedings of the Washington Central 
Trust as stockholders, and has never voted on any 

896 matter; it was quite a common matter for the head 
of a syndicate to receive stock when they were taking 

a bond issue; witness is a dealer in securities and is ac¬ 
customed to keep in touch with the value of securities in 
Boston; the common stock had nothing but a nominal value 
at best on July 17, 1925. Witness had never heard of the 
common stock being sold in Boston in transactions except 
that when the preferred stock was sold some of the common 
went with the preferred. Witness thought it had no sep¬ 
arate value; never heard of transactions in the common 
stock separately. The common stock had nothing but a 
nominal value in the beginning and had no value at the time 
the witness was testifying. At the time the supplementary 
bonds were issued in 1926, the foundation work on the build¬ 
ing was proceeding and Coffin & Burr had to approve or 
authorize payments from time to time. They made occa¬ 
sional visits to Washington to check up on the progress; 
thinks he did not see Weaver again until quite late in the 
year 1926. He understood that Weaver, or his firm, had 
been appointed rental agents for the building but did not 
know just what time that occurred. He had no correspond¬ 
ence with Weaver until a later period, beginning 

897 early in 1927. Coffin & Burr had nothing whatever to 
dc with the appointment of Weaver as rental agent of 

the building. Coffin & Burr, to the knowledge of the witness, 
have not at any time ever recognized priority of behalf of 
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the Peoples Drug Stores lease over the first mortgage. The 
question calling for the answer was objected to by counsel 
for Peoples Drug Stores. The objection was Overruled by 
the Court and the witness was directed to answer. Witness 
identified a letter to the National Shawmut Bank from Coffin 
& Burr dated May 16, 1927, which was offered in evidence. 
The substance of the letter is as follows: 


“As trustee of the first mortgage of the Washington Cen¬ 
tral Trust you are, of course, aware that the! semi-annual 
coupon interest is due June 1 next. In case 'the obligors 
do not pay you the amount of this interest pjrior to June 
1, we hereby authorize vou under the terms of Section 4 
(i) of Loan Agreement dated June 1, 1925, between our¬ 
selves, the Trustees of the Washington Central Trust and 
your bank, to pay the June 1 coupons above mentioned from 
the funds now on deposit with you under the Loan 
898 Agreement. 

“The amount of this interest due you June 1 is, we 
believe, $99,000, being 3% of the total bonds outstanding, 
namely, $3,300,000. ’ ’ 

i 

i 

Witness said that the interest due June 1,1927, was paid. 
Witness identified a letter from Coffin & Burii to the Na¬ 
tional Shawmut Bank dated November 17, 1927|, which was 
received in evidence, the letter being similar *n terms to 
that of May 16, 1927, above, except that it authorized the 
bank to pay the December 1, 1927, coupons from the funds 
on deposit under the loan agreement. Witness Identified a 
letter from R. W. Hill, Assistant Trust Officef, Shawmut 
Bank, to Hollis T. Gleason, dated November 18,1927, which 
was received in evidence. This letter acknowledged the 
above November 17, 1927, and said that the banlj: would fol¬ 
low their instructions and “in the event that funds to pay 
this interest are not forthcoming from the mortgagors be¬ 
fore November 30th, we will transfer to our Coupon Ac¬ 
count, $99,000 from the funds which we are holding subject 
to the loan agreement of June 1, 1925.’ ’ 

Witness knew that the money was not paid oii December 
1, 1927. He identified a letter which he had written on that 
day to Shawmut Bank, reciting the preceding arrangements 


i 

i 

i 

! 
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and saying in substance that he realized “that the recent 
action of the contractor was unexpected.” 

Witness identified a letter dated March 3, 1925, from 
Coffin & Burr to City Central Corporation, which was 

899 received in evidence, the substance of the letter being 
that if the counsel fees and services in connection 

with the examination and approval of the mortgage and 
bonds and the preparation of legal opinion as to validity 
should exceed the sum of $5,000 that Coffin & Burr would 
pay the excess. Witness stated that the bill rendered by 
Ropes, Gray, Bovden & Perk&ns was about $10,000 and 
disbursements. Coffin & Burr paid $2500 of it. He was 
asked why Coffin & Burr did not pay $5000. He said under 
the preliminary agreement it was provided that the bor¬ 
rowers should pay the fees of the lender’s attorneys and 
that the letter of March 3,1925, was written because Ilagar 
felt that the,lawyers might charge an excessive amount 
and he did not feel that he should lay himself open to the 
possibility that they would charge an excessive amount, and 
that Coffin & Burr had agreed if the bill ran over $5000 
they would pay the excess and later on there was so much 
additional work for which Coffin & Burr felt that Hagar 
and the borrowers were entirely responsible that the bill 
was much in excess of the original estimate and that Coffin 
& Burr had told Hagar that they felt that the borrowers 
should pay the full amount. Hagar objected strenuously, 
so in order to keep peace they agreed to split the excess. 
The Borrower paid $7,500 and Coffin & Burr $2,500. No one 
connected with Coffin & Burr had anvthing to do with the 
purchase of the land here involved. There were no 

900 other contracts to which Coffin & Burr is a party 
other than the ones that have been put in evidence. 

Coffin & Burr had no contract with Richardson, Hill & Co. 
nor with Liberty Trust Company. 

Upon cross-examination by counsel for Peoples Drug 
Stores, witness testified: 

When witness came to Washington in July, 1925, he went 
to the law office of Peelle and Ogilby. Did not go to Mc¬ 
Glue’s office; thinks he did not meet Mr. McGlue at that 
time but he may have met him at the title company later 
in the day. He was asked when he first met Mr. McGlue. 
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Said he thought it was in May or June of 1927 at Atlantic 
City; he there discussed with him the question of adjusting 
the differences that existed between the iteoples Drug 
Stores at that time and the Washington Central Trust; 
he discussed the Peoples Drug Store lease wiith him; that 
is what he went down there for. Witness and Bay went 
down together; he was asked if he went down there for that 
purpose and said that he was acting as a go-between, that 
lie discussed the lease and the modification of it, and that 
is what he went down there for, and subsequently the modi¬ 
fication was made in writing between the Washington Cen¬ 
tral Trust and the Peoples Drug Stores; he saw no papers 
at that time, nothing had been prepared; did not recollect 
that lie saw them subsequently. He did discqss with Mc- 
Glue a modification of the lease, it w~as a discussion as to 
reduction of rental but did not recollect the actual 
901 amount; there w*as also a discussion about reduction 
of space. The following then occurred'; 


“Q. Is it a fact, or not, that the building had been so con¬ 
structed that it was not possible for the Peoples Drug 
Stores to have as much space as was originally contem¬ 
plated? A. We discovered that after Mr. Hagair’s death. 

“Q. And that is the reason you w^ent to Atlantic City 
to see Mr. McGlue? A. That is true.” 


McGlue wras in Atlantic City because he w’as n|ot well and 
that w*as the reason witness w^ent there to see him instead 
of coming to Washington. It w T as not a casual! meeting in 
Atlantic City. It w r as an arranged meeting between witness 
and McGlue. 

On cross examination by counsel for Parker-^ridget. Co. 
witness testified: j 

He is familiar with tw^o circulars issued by Coffin — Burr, 
descriptive of the investment, and that they w^ere circulated; 
the circulars w^ere offered to persons in the mairket as an 
inducement to buv the bonds; they recommended the bonds 
for investment. The original Loan Agreement w r as exe¬ 
cuted at the office of the City Central Corporation. Wit¬ 
ness knows of no other office w’hich the Washington Central 
Trust had. Witness know’s that in March, 1925,j there w^as 
no such thing in existence as the Washington Central 
902 Trust and that it never had anv existence until July 

** i • 

10, 1925. Catheron had drafted the first! mortgage, 
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loan agreement, the first mortgage deed of trust and the 
surety company bond. Witness did not know what Cath- 
eron had to do with the declaration of trust. He “under¬ 
stood the thing was drawn by Choate, Hall & Stewart,” he 
saw it afterwards but did not remember whether he saw it 
at the time, he examined the Exhibit A attached to the loan 
agreement and said it was an estimated value of the original 
parcels of land, the eight parcels of land in the first financ¬ 
ing, that it did not include the four additional parcels that 
were acquired in 1926; the figures of the estimated value of 
the property were based on the appraisal of Mr. Weaver 
and Shannon & Luchs; his effort in these matters was to be 
scrupulously exact and fair with his customers; his recol¬ 
lection was that thev were working on the first circular as 
early as May, 1925, and a number of drafts were made. 
Thev were getting it readv in advance and ultimatelv issued 
it; the circular went forward to the public on the 18th 
of July, 1925, the day after the recording of the papers; 
Coffin & Burr waited for the attornevs to notifv them that 
the documents had been hied for record; witness was pres¬ 
ent on the 13th of July and went to the title company and 
delivered various papers with Catheron, who had charge 
of some of the papers. The estimates of valuation and in¬ 
come in the Coffin & Burr circular were furnished 
903 by Mr. Weaver and Shannon & Luchs; the estimates 
of earnings and expenses by City Central Corpora¬ 
tion; gross annual income $617,000 did not come from 
Weaver Brothers, but from the City Central; estimate of 
earnings and expenses was sent to Coffin & Burr by City 
Central in letter signed by Hagar, and so it was recited 
in the circular that it was the estimate of the Citv Central 
Corporation. His attention was invited to that part of the 
circular which reads: 

“The entire first floor frontage, except the entrances on 
New York Avenue, 15th and G- Streets, will provide space 
for eighteen high grade retail stores, parts of the second 
and third floods are designed for banking rooms, and the 
remaining space of the building will be used for offices of 
prominent corporations, firms and individuals. Equipment 
will include six high-speed passenger elevators, and oil 
burning apparatus for heating.” 
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He testified that was Ills understanding of wjhat the struc¬ 
ture would he and its use. The circular abogt the second 
loan was issued about April 26, 1926; they had waited until 
they got word that the papers had been recorded conveying 
the additional parcels of land so that they could be sure 
they had a first lieu. His attention was invited to that part 
of the circular which states: I 


“ These $3,300,000 of bonds arc the direct obligation of 
the Washington Central Trust.’’ j 


904 and he stated that he understood that tq be the fact. 

Ills attention was invited to that part of the circular 
which reads: i 


i 

“Net annual income from the mortgaged property is esti¬ 
mated by the City Central Corporation at approximately 
$497,000, or 2.5 times the maximum annual fiiist mortgage 
bond interest requirements, supplemented by estimates of 
John L. leaver, Esquire, and Shannon & Ludhs, Incorpo¬ 
rated. We have made a careful check of the sources of reve¬ 
nue and total of operating expenses, and believe that the 
fixed price on these bonds will be safely margined.” 

i 

Witness was asked if that statement was correct, and re¬ 
plied that it was. His attention was invited j to the cir¬ 
cular which he had sent out dated August 10, 11925, stating 
that the circular under which the bonds had bejen sold had 
recited that the trustees would be the National Metropolitan 


Bank of Washington, D. C., Ralph A. Stewart land Robert 
M. Burnett of Boston, and that thereafter it had been de¬ 
cided to substitute the National Shawmut Bank in lieu of 
the National Metropolitan Bank of Washington, and witness 
said he assumed that the National Metropolitan Bank was 
going to be a trustee at the time that the circular was put 
out, but whether they had been a trustee he did not know; 
Coffin & Burr were afraid that the bond holder^ would get 
a wrong impression from the circular that had gone out 
stating that the National Metropolitan Bank would 
905 be a trustee and therefore they sent the letter out 
in order to correct any impression that the bondhold¬ 
ers might have had regarding it; that the papers ! themselves 
indicated who signed as trustees of the Washington Central 
Trust. Those were the people that he understood were the 





858 


JAMES STEWART & COMPANY ET AL. VS. 


trustees of the Washington Central Trust at that time, i. e. 
Hagar, Wadden and Burnett. Coffin and Burr did not pay 
a great deal of attention to who were the trustees of the 
Washington Central Trust; it was the purpose of Coffin & 
Burr in issuing the circular to acquaint the public who were 
invited to purchase these bonds, with the honest belief of 
Coffin & Burr as to the facts; they were offered as an in- 
ducement to make an intelligent investor buy bonds. In 
stating the value of the property and the prospective in¬ 
come from it they relied on the appraisals and on their own 
figures that it was a sound bond issue. 

There then occurred the following dialogue which is in¬ 
serted herein in dialogue instead of in narrative form at 
the request of counsel for the trustee under the first mort¬ 
gage. 

“Q. And in that, when you stated the value of the prop¬ 
erty and the prospective income from it to demonstrate that 
it was an enterprise that could pay its bonds and could 
pay their interest on them, you believed your statement 
true? A. We relied on the appraisals, and we relied on 
our figures in satisfying ourselves that that was a sound 
bond issue. 

“By the Court: 

“Q. The question is: Did you believe it to be true? 

906 ‘ 4 Bv Mr. Johnson: 

“Q. The question is — your state of mind as to your be¬ 
lief in the facts stated. 

“Mr. Covington: He has already answered that ques¬ 
tion. He stated he believed everything stated in there. 

“The Court: He can say yes or no to it. 

‘ 1 The Witness: 

A. I am a little bit confused on the question. If you will 
read it. 

“Mr. Johnson: Bead it. 

(Whereupon the question and answer was read by the 
Keporter, as above recorded.) 
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44 By'Mr. Johnson: I 

j 

“Q. Well, any objection to saying “yes”? j 

44 Mr. Gordon: I object to his saying “yes”| 

44 The Court: I overrule the objection. Hq has got to 
answer that question yes or no. j 

44 Mr. Gordon: Excuse me, sir. j 

44 The-Court: You said several times that you believed 
every statement in there true. Now why can’t! you answer 
that question whether you believed a particular statement 

true? ! 

44 Mr. Gordon: May I suggest my reasons for that? 
907 44 The Court: You may suggest your!reasons for 

that, but he is going to answer that question yes or 

no. | 

* 4 Mr. Gordon: What I had in mind is that the question 
contained the word 44 enterprise” in such a way that it might 
be interpreted as the witness saying that therje was some 
sort of an enterprise as they had in mind. And if there is 
nothing to that I withdraw it. j 

44 Mr. Johnson: I have never yet put a witness on the 
stand to testify as to a matter of law, and this record is full 
of objections of mine to testimony taken on the other side 
where witnesses have undertaken to swear to the law, and I 
insisted that they should leave that to your Honor. 


“The Witness: 


A. In view of the comments I will say yes.” 


When Ilagar first brought the matter to witness’s atten¬ 
tion he described the location and asked if Coffin & Burr 
would be interested in a first mortgage bond issue on that 
location; Ilagar told him he had in mind Assembling 
90S a number of different parcels of land with the idea 
of wrecking the buildings and erecting a jnew build¬ 
ing thereon; witness did not think that he kne\y anything 
about whether Hagar owned the land personally or not and 
did not recall that Hagar said anything about if; he knew 
that the City Central Corporation was engaged in that kind 
of business at that time, and that is the management and 
promotion of real estate; that developing new property was 
one of its functions as he understood it; witness became 


i 


I 
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physically acquainted with the property and inspected the 
location; lie remembered that on the corner of Xew York 
Avenue and 15th Street there was an old brick building, that 
vras not very high, an old hotel, known as the Washington 
Hotel, that pan up to near the Evans building; then there 
w’ere one or two buildings down on 15th Street; the Thomp¬ 
son ? s Drug Store Building, where the Peoples had a store; 
and the Home Life Insurance Building was on the corner 
of G Street and that there was a drug store in that and 
that there were some buildings down G Street; the entire 
site where the present building now stands was completely 
occupied with structures of some sort or another; most of 
them were occupied for business purposes, some of them 
may have been vacant; they were all obviously store places 
on the first floor; the first physical disturbance of the prop¬ 
erty was in September, 1925; at that time they started to 
tear down one or two of the old buildings; that process took 
two or three months, perhaps longer; witness saw the 
909 property after everything in the way of buildings 
were removed and the place excavated; recalls that 
after the old buildings were removed there was a retaining 
wall built around the curb line of the street which enclosed 
the wall space on the sidewalk; that it remained several 
months without anything being done in the way of erection 
and building after the excavation was done. He knew when 
he took the bonds, or agreed to take them, that the trustees 
did not personally obligate themselves to pay the bonds, 
either principal or interest, or the sinking fund; knew that 
they were not personally liable. The common shares which 
the firm received were part of their compensation for taking 
the bonds. That he never figured the ratio of the common 
stock received by them to the bonds, but it was 20% of the 
total common! shares; when the common shares were in¬ 
creased they were entitled to an additional allotment on the 
same percentage basis, that is 20 per cent. There then oc¬ 
curred the following dialogue: 

“Q. Was there any understanding as to who was to hold 
the rest of the shares? A. There was not, except that we 
understood the City Central Corporation was to have con¬ 
trol. 

“Q. With you or away from you? A. Well, it was not a 
matter for our concern at all. 
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“Q. I probably did not phrase that properly]. When you 
say ‘controlled’ did you mean that the City Central 

910 Corporation was to have a controlling number of the 
common shares exclusively of what you] or anybody 

else got? A. Yes.” i 

i 

i 

They did not need Coffin & Burr’s stock to have control: 
these shares may have had a nominal value but he never 
heard of any being sold at any figure; it was a femote hope 
that the}' might have a value some day; Coffin & Burr had 
forgotten about them for a long time; then they realized 
that they had not been delivered and ask^d why not; 

911 Coffin & Burr then thought City Central] had "better 
carry out their agreement; at the time they got the 

stock it had ceased to have much of any value dr any pros¬ 
pective value. He knew that under the terms of the Decla¬ 
ration of Trust there could be no liability attabhed to the 
holder; the shares were declared out as dividend to the 
stockholders of Coffin & Burr to put away and forget; they 
treated this stock just as they treated stock tljat hey re¬ 
ceived in other cases where they got it with a bond purchase. 
Coffin & Burr had considerable duties to perform under the 
loan agreement, and as syndicate managers for the bond 
issue they felt that they were entitled to that consideration; 
by duties to perform, he means they had to ] keep con¬ 
stantly in touch with what was going on in the interest of 
the bondholders and had to authorize all the payments under 
the loan agreement; he did not have to see that the building 
went up but he had to authorize payments when they came 
due under the terms of the loan agreement; theyiappointed 
an engineer in Washington to keep them informed; they 
had to see that all of the terms of the agreement were com¬ 
plied with; could not think of anything specifically that it 
was his part to perform under the loan agreeinent; the 
stock in any building to be constructed is naturally of prob¬ 
lematical value in the beginning; if everything;had gone 
smoothly in connection with this building the stoclf might in 
several years have taken on a substantial lvalue but 

912 the chances of that with three sets of securities ahead 
of it were rather remote and they did not pay much 

attention to the stock. In taking the stock they thought it 
would have a value if the building was successful and if the 
debt was substantially retired through operation of the 
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sinking funds; that if this enterprise had gone through suc¬ 
cessfully, the bonds had been paid off by the income, then 
the common stock in his opinion would have a value and 
that the common shareholders would then be the owners of 
the building free of the mortgages and subject only to the 
preferred stock, and it would have been a long time before 
that woud have been free of mortgages; they had taken the 
stock on the general principle that one generally takes what 
is given to him if it does not cost anything. The following 
then occurred: 

“By the Court: 

“Q. What did you think you had when you got it, that is 
the question? A. We thought that we had—a hope, a 
remote hope that if the building was successful the stock 
would ultimately have a real value. I do not know how I 
can answer it better.” 

Witness did not think the idea of ownership interested 
him as much as the idea of real value to the stock; if the 
stock had real value it would mean that it could probably be 
disposed of for cash and it depended on how success- 
913 ful the building was; he was not given any informa¬ 
tion by Hagar or the City Central Corporation or 
anybody else as to anyone who had contributed any money 
for the common stock; Coffin & Burr had understood that 
the preferred stock holders were to receive a certain num¬ 
ber of common shares with their stock. On what basis they 
paid he did not know; he understood that 20% of the com¬ 
mon stock went to Coffin & Burr for getting the money for 
the bonds and a certain percentage went to the purchasers 
of preferred stock; Coffin & Burr assumed that City Central 
was receiving a lot of the common stock for their work in 
assembling the different parcels of land. When stating that 
he endeavored to comply with all the provisions of the loan 
agreement, witness referred specifically to authorization of 
payments under the loan agreement; asked what other 
duties he had in mind that he was called upon to discharge 
under the Loan Agreement, he said that he naturally 
wanted to keep in touch with the progress of the work, that 
bond-holders would come in the office occasionally and ask 
how the building was progressing and Coffin & Burr wished 
to be fully informed and endeavored to find out all the facts 
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connected with the work from time to time;!that he con¬ 
sidered that he owed that duty to the bondholders; does not 
recollect any other duty, except that Coffin & Burr realized 
they had a real obligation to do everything they could to 
make the investment sound and protect it in the 

914 event of trouble; Coffin & Burr sold $l,4p0,000 of the 
first block of $2,500,000 and Newbold $old the bal¬ 
ance; Newbold paid their money direct to the Shawmut 
Bank; Coffin & Burr had issued their order to the Shawmut 
Bank, as trustee under the loan agreement to deliver the 
bonds to Newbold; Coffin & Burr were to take all the bonds 
and Newbold participation was due to the transaction be¬ 
tween Coffin & Burr and Newbold; there was no contract 
between Coffin & Burr and Newbold other than correspond¬ 
ence in 1925; Coffin & Burr and Newbold had conversations 
as to how they wanted the matter handled bujt there was 
nothing that witness could call a contract. Witness knew at 
the time of the first bond issue that Coffin & Burr had a 
loan from the National Shawmut Bank a]though he did not 
handle the banking transactions; it must have been on the 
13th of July, because that was the date when Coffin & Burr 
paid the money to the bank for the bonds undbr the pro¬ 
visions of the loan agreement; the money paid to the Shaw¬ 
mut Bank for the bonds was not supplied by purchasers of 
the bonds; the $1,450,000 was money advanced by Coffin & 
Burr out of their own pockets to pay for those bonds which 
was their ordinary way of handling transactions of that 
kind; it was a matter of general knowledge around the office 
that Coffin & Burr had a loan at the Shawmut Bank within 
three days of July 10,1925. In marketing the bonds to pur¬ 
chasers, witness made no other representations with 

915 respect to the nature of the security than that con¬ 
tained in the printed circulars; witness doe$ not think 

of any other knowledge that he had of the security but that 
contained in the circular; the circular was intended to be 
an absolutelv full statement and witness so considered it; 
the circular had been carefully drawn. In pursuing their 
duties with respect to the new 7 building Coffin § Burr re¬ 
lied largely on reports furnished by Mr. Berrall, their engi¬ 
neer; occasionally they went to Washington to make their 
own observations; Ber-all w 7 as actually in Washihgton and 
was supposed to follow 7 matters for Coffin & Burr; witness 
understood that there w 7 ere a good many changes in' the plans 
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of the building from time to time; lie got word late in the 
year 1926 that an injunction proceeding had been started by 
Parker-Bridget Company, in fact the lawyers of Coffin & 
Burr called that matter to their attention; Coffin & Burr 
became very much exercised about it because thev realized 
that it would make the renting of the building very difficult; 
they made numerous inquiries about it and conferred with 
Mr. Hagar and told him that it was about time that he kept 
them thoroughly informed as to all the facts; they tried to 
get all the contracts that had been entered into and en¬ 
deavored to ,inform themselves fully as to the reason for 
the difficulties; the filing of the bill was the first they had 
heard of it; they received a letter from their counsel who 
enclosed a letter from the Washington counsel, Peelle 

916 and Ogilby, with who# they had conferred on the 
13th of July, 1925; witness’ impression was that the 

notice of the injunction proceeding came like a bolt out of 
the blue; as far as he could remember that was the first he 
had ever heard of it; remembers that Mr. Johnson called at 
witness’ office but did not remember the date; Mr. Johnson 
very probably mentioned to him that Parker-Bridget Com¬ 
pany were having trouble with Hagar about the building but 
does not remember it. Does not remember whether the pro¬ 
visions for fire insurance and life insurance were in the 
Loan Agreement or in the first mortgage; does not remem¬ 
ber anything about whether any of these policies were 
taken out. Coffin & Burr never had anything to do with the 
policies. No insurance policies were ever tendered to them 
and thev have not any. 

On cross examination by counsel for Stewart & Co., wit¬ 
ness testified: 

Under the loan agreement Coffin & Burr first made an 
advance against the land and then they took up additional 
bonds under the loan agreement; the money was deposited 
against those bonds and it was thereafter to be drawn down 
by 50 per cent of the cost of construction; does not recall 
that there was any such ratio in connection with taking the 
land; all the bonds were taken up and the money was paid 
in, less discount of 7-1/2 per cent. Witness had nothing to 
do with the second mortgage bonds; Coffin & Burr 

917 tried to find out everything they could about all 
phases of the financing; they did not learn how much 

money had been realized by the trustees on the Second 
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.Mortgage, never learned that directly, were jtold various 
1 kings; they knew that the second mortgage loan agreement 
had been entered into and that certain banking! houses were 
to take the second mortgage bonds; as to the amount real¬ 
ized, they had no direct knowledge; witness never did as¬ 
certain the amount or approximate amount that was real¬ 
ized from the sale of the second mortgage bondjs, and never 
ascertained how much was realized by the Washington 
Central Trust on the sale of the preferred stbck, and did 
not know at the time he was testifying; no statements were 
furnished to Collin & Burr by the Washington Cbntral Trust 
giving information as to amount received from second 
mortgage, although Coffin & Burr tried to get it! at different 
times from Hagar, as president of the City Central Corpo¬ 
ration, because he seemed to know more about what was 
going on than anybody else. A portion of the firpt mortgage 
bonds was paid for on July 13, 1925, by Coffin & Burr, 
which was before the recording of the instrument; the full 
amount had been paid prior to July 24, 1925; Coffin & Burr 
paid their money to the National Shawmut Bank, under the 
trust agreement and in accordance with the terms of 
918 that agreement the National Shawmut Bank would 
deliver bonds to them; each time they would send 
money they would get a block of bonds; with rehpect to the 
second issue the witness said that they had paid the full 
amount of $800,000 in two separate payments aijd Newbold 
bought their part from them; said second issue yas offered 
on April 26, 1926, and was all sold by the 5th of ^une, 1926; 
they never received the certificate authorizing the release of 
$150,000 as provided in Section 4-j of the loan agreement; 
at the time of the default, December 1, 1927, the money on 
deposit in the National Shawmut Bank of Boston was about 
$112,000; understands that was held by the bank under the 
terms of the loan agreement and that Coffin & Burr were 
entitled to retain it but had no obligation to retain it; this 
money was a part of the so-called final reserve; the reason 
the amount was only $112,000 when the loan agreement 
referred to $150,000 plus $48,000 was that Coffin & Burr 
had made advances from time to time of portions of the 
fund; they were not required to do that but could do it if 
thev wanted to. ! 

The circulars offering the bonds were issued! on about 
July 18th, 1925, for the first set, and the secohd set on 

55—5108a I 
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about April 26th, 1926. Witness identified the following 
letters: letter dated April 6, 1926, from Coffin & 

919 Burr to Albert 0. Hagar, which was marked for 
identification, “Stewart I1TG No. 2”; letter dated 

April 8, 1926, from Coffin & Burr to City Central Cor¬ 
poration which was marked for identification “Steward 
HTG No. 3”. 

“Q. I would ask you whether you had any agreements 
other than signed agreements with anybody, such as oral 
agreements, in regard to any matters connected with this? 
A. We did not. 

“Q. Did you have any agreement with Mr. Hager in re¬ 
gard to Mr. Hager or the City Central Corporation re¬ 
taining control of the voting power of common stock? A. 
We asked for information on that subject. It was about the 
time the second block of bonds was offered. We felt that 
the City Central Corporation was an important factor in 
sponsoring this building, and we wanted to be sure that 
they remained in control; that the control did not pass to 
a lot of people who might be regarded as less responsible. 

“Q. Are you quite sure that there was no understand¬ 
ing or agreement between you and Mr. Hagar, or between 
you and the City Central Corporation, to the effect that 
the voting power of the common stock would be held by 
the City Central Corporation or by Mr. Hagar. A. There 
was no understanding. As I say we asked for informa¬ 
tion; we tried to find out who was going to hold the stock. 
He did not tell us; he told us in part. 

“Q. You say there was no understanding about 

920 it? A. There was nothing that I woiild call an 
understanding. We asked for information about it.” 

It was about April, 1926, when the subject of common 
share control was first broached; that was the first time 
within witness’ recollection that it had ever been discussed. 
It had been agreed before the execution of the instruments 
in July, 1925, that Coffin & Burr would receive 3600 shares of 
the common stock as part consideration for taking these 
bonds; witness’ recollection is that Coffin & Burr under¬ 
stood the project was to be controlled by City Central and 
that Coffin & Burr had no reason to doubt it in anv wav: 

v v / 

witness would not call that a material factor upon which 
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Coffin & Burr undertook to lend money on the first mort¬ 
gage. Witness ’ attention was directed to letter from Coffin 
& Burr to Albert 0. Hagar, president, City: Central Cor¬ 
poration, of April 6, 1926, in evidence as Gleason Exhibit 
29, and to that part which reads as follows: j 

‘ ‘ Deae Me. Hagae : 

921 You will recall that one of the important factors 
in our decision in connection with the financing of 

the Washington Building, was your continuing interest in 
the equity.” j 

He was asked if that referred to his retaining control of 

J w 

the equity and he said that it did but that it was not an 
important factor at the time of the first financing; that 
the letter had been written in connection wij;h the second 
financing. His attention was called to the rqst of the let¬ 
ter reading as follows: 

“In view of the rumors which we have heard and about 
which we have just spoken to you over the telephone, we 
think we ought to emphasize the importance j of your giv¬ 
ing us written assurances, satisfactory to us, I of your con¬ 
tinued control of the voting stock of the Washington Cen¬ 
tral Trust.” ! 

i 

j 

and he was asked if that refreshed his recollection as to 
whether he regarded it as important; he replied that they 
did regard it as important at that time, because they had 
heard rumors to the effect that the greater j part of the 
shares were to go to other hands and they wanted to make 
sure what the facts were; they felt it would jbe better to 
have the control of those shares rest wuth tlje City Cen¬ 
tral; from the beginning there never was any doubt that 
City Central was to control the common shares; there vras 
no understanding about it unless it was stated; in the bond 
circular and if it was he would stand by !the circular. 

922 A good many developments had occurred between 
the original financing and the time ofj the second 

financing. Witness said he just spoke of those rumors that 
Coffin & Burr had heard that other people were likely to 
get control of those common shares. Coffin & Burr felt it 
would be better to have City Central control it. Asked if 
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there was any agreement for the control with Hagar or the 
City Central Corporation of the voting stock prior to the 
undertaking by Coffin & Burr to purchase the first issue, 
he answered, “I don’t remember any such thing”; did not 
consider it particularly important in financing the first 
issue and neither did his organization; there had been no 
agreement or understanding about it although they might 
have had some talks about it; it was not an important fac¬ 
tor in the financing. Witness identified a letter of April 
6, 1926, from City Central Corporation, by A. 0. Hagar, 
president, to Coffin & Burr, in evidence as “ Gleason Ex¬ 
hibit No. 31.” Witness believes he has alreadv testified 
the control which was held by City Central or Hagar was 
to be a control independent of the 5,000 shares of Coffin 
& Burr. His attention was invited to the letter just identi¬ 
fied which reads: 

“Referring to your letter of April 6, in which you men¬ 
tion the question of the City Central Corporation con¬ 
tinuing to control the voting stock of the Washington Cen¬ 
tral Trust, the situation is that with your shares and the 
shares of the City Central Corporation, the City 

923 Central Corporation has control and will have con¬ 
trol of the Washington Central Trust. * * *.” 

Witness said that was Hagar’s way of replying to wit¬ 
ness’ letter; that Coffin & Burr had no interest whatever 
in the control of the shares either by themselves or by 
anybody else, but Hagar apparently though- that they 
had and he had written a letter to that effect. Thinks he 
previously said in his testimony that the City Central Cor¬ 
poration was to control the common stock independent of 
Coffin Burr’s 5000 shares but he thinks his answer is 
somewhat misleading and that he intended to indicate the 
attitude of Coffin & Burr towards the acquisition of those 
shares; Coffin & Burr wanted City Central to have con¬ 
trol, but there was no understanding they should have that 
control. 

924 Witness’ attention was invited to letter dated 
April 8, 1926, from Coffin & Burr to City Central, in 

evidence as Gleason Exhibit No. 32, which reads as fol¬ 
lows: 
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“We thank you for your letter of April 6 jwith regard to 
the matter of control of the Washington Central Trust by 
the City Central Corporation. Later when the division of 
common shares of the trust has been determined in sub¬ 
stantially final form will you kindly write usi a further let¬ 
ter setting forth such division. Such letter would be placed 
in our confidential file.” 

Witness said he had written this letter. 

925 “Q. Why was it necessary to have ja confidential 
file of this particular matter? A. I don’t know that 

the word ‘ confidential ’ has any particular significance. We 
have one file where we put papers that relate to under¬ 
standings that we have, ‘contract file,’ so called. We have 
another file for less important papers. This j was a paper 
that we might want to show to somebody some time who 
was interested in knowing where the control of these shares 
lay. j 

“Q. Couldn’t it have been found just as readily if it had 

been put in the regular file relating to it? A. I hope our 

office file would disclose the information as feadilv.” 

* 

Witness’ recollection is that Newbold knew Coffin & Burr 
were to take part of the common stock; does not know at 
what time they first understood it but they kn^w about it; 
did not know whether they knew about it of not in the 
beginning; could not tell approximately when they first 
learned about it; Coffin & Burr have no letters in their files 
indicating any correspondence with them in regard to the 
ownership of the 3600 shares; can’t imagine that the rea¬ 
son for putting this letter in his confidential files was be¬ 
cause he did not want Newbold to know about it. In the 
preliminary loan agreement there is a provision for com¬ 
mon stock to be delivered to Coffin & Burr; that 

926 loan agreement was superseded by the loan agree¬ 
ment of July 10, 1925, and there was no reference 
in the second loan agreement to Coffin & Burr’s 

participation in the common shares; the second loan agree¬ 
ment was between different parties; by second loan agree¬ 
ment he means the one of July 10, 1925; the other was a 
preliminary agreement. The dividend to the stockholders 
of Coffin & Burr covering said 3600 shares (j>f common 
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stock was declared to tlieir stockholders at a meeting held 
September 14, 1925. The dividend to their stockholders of 
the additional 1400 shares in connection with the second 
financing was declared at a meeting held July 1, 1926. The 
persons named to receive the stock were all of the stock¬ 
holders of Coffin & Burr at the dates of those meetings. 
At the time of said respective meetings the stock had not 
been received. Coffin & Burr received certificates in the 
aggregate amount of 5,000 shares about the end of August, 
1927, and they held them from that time until about April 
1, 1929, when they surrendered them and new certificates 
were issued in the same aggregate amount and all in the 
name of Coffin & Burr. There was no difference between 
the status of Coffin & Burr and Newbold except that Coffin 
& Burr had entered into a contract for the purchase of 
bonds, and this is what constituted Coffin & Burr the head 
of the syndicate, and it was because Coffin & Burr were 
head that they kept all of said common shares and made 
no division with Newbold. There was a letter from 
927 Coffin & Burr dated May 16, 1927, to the Shawmut 
Bank with reference to the advance of money to pay 
the interest coupons due June 1, 1927; there had been no 
default of any kind at that time and that was the routine 
under the provisions of Section 4 (i) of the loan agree¬ 
ment; that was the first time that provision had been in¬ 
voked; the matter was handled different for the June 1 
coupons because under the loan agreement a specific reser¬ 
vation had been made of the interest coupons through De¬ 
cember 1, 1926; and no specific reservation had been made 
for interest coupons thereafter maturing, except as to a 
portion of the interest on the second block of bonds. Wit¬ 
ness believes $24,000 was specifically reserved for the June 
1, 1927, coupons. 

“Q. I call your attention to this sentence or part of it 
(letter of May 16, 1927, already mentioned): ‘In case the 
obligors do not pay you the amount of this interest prior 
to June 1 we hereby authorize you,’ and so forth. I want 
to ask you whether Coffin & Burr anticipated that the obli¬ 
gors would not pay that interest? A. We understood they 
would not be able to. 

“Q. And who did you refer to there by the expression 
‘obligors’ ”? “A. The Washington Central Trust.” 
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Every lime Coffin & Burr authorized a payment they asked 
for evidence that the other money \\|as there and 

928 would be forthcoming; sometimes the (evidence was 
furnished and other times it was not; Coffin & Burr 

made so-called over-advances on two occasions; except for 
these two over-advances Coffin & Burr did not permit the 
withdrawal of any first mortgage money unless satisfied 
that 50 per cent from the other sources was i forthcoming. 
The two exceptions were in February and March, 1927; the 
trustees of the Washington Central Trust told them that 
they did not have the money to make their part of the ad¬ 
vance—their 25 per cent; that they were endeavoring to ar¬ 
range some new financing that would provide the money; 
Coffin & Burr looked into the matter very carefully and 
tried to find out what the exact status of the situation was 
and finallv decided that it would be better in! the interest 

j i 

of their bondholders to make the over-advance under the 
loan agreement rather than to notify the suretjy companies 
or do anything of that sort that would disturb the progress 
of the work. Witness did not recollect specifically from 
whom he got the information which resulted in making 
those advances but remembers numerous conferences with 
Hagar and with some of the trustees of the Tnjst; does not 
recall whether at that time he saw anybody connected with 
Stewart & Co.; believes that one of the vice-presidents of 
Stewart & Company came to their office on several occa¬ 
sions and asked them how matters were progressing and 
what the situation was, and that this was in connection with 
discussions about this financing; recollection is that 

929 his name was Long and he used to come in about 
once a month when there was any doufct whatever 

as to payment being made. Does not recollect any exact 
date; remembers there were several apparent! crises and 
each time witness believes Coffin & Burr had a discussion 
with him; it generally came just about the dajt before the 
payment had to be made or the work would be stopped; it 
was not in January, 1927, because the witness; recollected 
that there was no question about not making t}ie January 
payment; does not remember whether he discussed the mat¬ 
ter with Long in February or March, but said he certainly 
did later on several occasions; witness would shy the first 
crisis came considerably before July, 1927, but! just when 
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it was lie really did not remember. Between February and 
July, 1927, remembers talking- with Mr. Long and explain¬ 
ing what the difficulty was: told Long that they were gov¬ 
erned by the provisions of the loan agreement entirely; 
hoped he would not think they were responsible for the 
money not being paid; that the obligation of Coffin & Burr 
was to authorize the Shawmut Bank to pay the money to 
the Washington Central Trust; thinks he showed Long the 
provisions of the loan agreement—that they had to be fur¬ 
nished or ought to be furnished with evidence that 25 per 
cent of the money would come from the Liberty Trust Com- 
pany and the other 25 per cent from the Washington Cen¬ 
tral Trust; that the evidence had not been furnished to 
them, and therefore they hesitated to make the pay- 

930 ment. Long said he understood all that, and asked 
witness for a copy of the surety company bond and 

witness had one made and gave it to him. Witness thought 
this conversation preceded the interest payment of June 1, 
1927. When the June 1, 1927, interest on the mortgages 
was paid there had already arisen a crisis in the financing; 
by crisis he meant that matters were not proceeding as 
smoothly as they should because the Washington Central 
Trust had not furnished them with the evidence they were 
supposed to furnish; a considerable effort was being made 
by parties who sold junior securities to raise that additional 
money and witness’ recollection was that that additional 
money was always about to come through and it finally did 
come through; but it did not come as soon as was originally 
expected, and Coffin & Burr did not know whether the other 
money was going to be paid or not; there seemed to be a 
doubt about the matter. The interest of June, 1927, upon 
the mortgage was paid out of the funds in the hands of the 
National Shawmut Bank held under the terms of the loan 
agreement. The money on deposit under that agreement 
represented the proceeds of the bonds, plus accrued interest 
that was paid at the time they were taken, plus the bank in¬ 
terest on deposits there. Coffin & Burr had no knowledge 
of the payments of dividends on preferred stock but heard 
of it from time to time. Witness does not know who gave 
this information, nor the time when he first received 

931 it, but his recollection is it was some time during 
1927; that he made inquiries about it and had no 
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doubt but that those related to the June and September, 
1927, dividends; Coffin & Burr did not know where the 
money was coming* from to pay the dividends and had 
nothing to do with the preferred stock; knew nothing about 
the money on deposit in connection with the preferred 
stock; they did know about the underwriting^; they were 
told at one time that one dividend was paid from funds 
outside the money representing the proceeds of the pre- 
ferred stock, but doesn’t know what money it was; they did 
not know that some more financing might not be done that 
would raise the money for the purpose of paying interest, 
for example; and they did not know anything about the 
dividends. City Central under its underwriting agreement 
had agreed to provide any over-run that would be neces¬ 
sary; but the agreement was not with Coffin $ Burr; does 
not know who it was with; supposes it was with the Wash¬ 
ington Central Trust; witness never had a dopv of that 
agreement in his files but always understood there was such 
an agreement; understood that it was entered! into at the 
time of the original financing in 1925; understood there 
were other possible sources of funds for the Washington 
Central Trust than the first and second mortgage bonds and 
the preferred and common stock. j 

i 

“We were relying very substantially on jour surety 
company completion bond, which we I considered 
932 amounted to a virtual underwriting of j the equity 
financing. It was a very strong bond, jl think we 
paid more attention to that bond than we did to this par¬ 
ticular agreement that I refer to. On the other hand, that 
particular agreement was with the City Central Corpora¬ 
tion, and they had been pretty resourceful ajt different 
times in providing money when situations seemed difficult.” 

Coffin & Burr did not inquire far enough to find out .or to 
get any information as to the source from which the City 
Central was to get this additional money; they understood 
that they provided about $200,000 additional 0ash about 
July 1, 1927; they understood that City Central did a good 
deal of additional financing on some other buildings that 
they had which put them in funds to carry out j the terms 
of their underwriting agreement ; such funds w6re to pay 
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for Hie preferred stock; that particular money may not 
have come from any additional source but the witness did 
not know but what they could provide money from addi¬ 
tional sources; they had the reputation of being very re¬ 
sourceful. Does not know that City Central had ever paid 
for the preferred stock which they agreed to take by their 
underwriting agreement; the fund to which he referred as 
finally coming was a fund of $200,000 which came from City 
Central; does not know whether there was a shortage after 
this of the entire funds to complete the building; witness 
had nothing to do with the total funds and had no 

933 record of the total funds; thinks Coffin & Burr never 
knew there would not be sufficient funds; last pay¬ 
ment they authorized was October S, 1927; a certificate was 
issued by the architects to Stewart & Company on that date 
for $140,706.17 and the receipt of Stewart & Company on 
or about that date shows only the payment of $133,000; 
after the new money was raised his recollection was that 
everything proceeded in normal fashion; that each party 
furnished the money required under the provisions of the 
agreement; but he could not be sure without referring to all 
of his papers. The information that Coffin & Burr had was 
that there wasn’t any too much monev. Coffin & Burr 
did not notify the Shawmut Bank not to make any payments 
to Stewart & Company in November; they did not notify 
the bank at any time not to make payments to Stewart & 
Company on account of the certificates; Coffin & Burr never 
received a reply from City Central to the letter which Coffin 
& Burr wrote on April 6, 1926, saying that they would place 
the reply in their confidential files; they had asked for the 
information bqt never got it; witness’ attention was called 
to Hagar’s letter dated April 8, 1926, and stated that that 
Avas Hagar’s way of replying; it was not the information 
that had been asked for; witness’ company asked him a dif¬ 
ferent question but they did not get the information that 
they wanted; they got only part of it, but witness’ com¬ 
pany did not say anything about it; the letter that Hagar 

sent them at that time satisfied Coffin & Burr because 

934 he stated in that letter that City Central had a ten- 
year management contract; the letter also recited, 

unsolicited by Coffin & Burr, that the shares of Coffin & 
Burr together with the shares of City Central, would 
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amount to a control of the shares; that was Hagar’s way of 
stating it; there was no agreement whatever,; there was 
no reason why Coffin & Burr could not dispose of those 
shares the next day. j 

I 

“Q. Well, if that had not been satisfactory i to you, you 
would have said something about it in your letter of reply, 
wouldn’t you? A. In our letter of reply you will notice 
that we ask for more information, which we never received. 

“Q. I have that letter here. A. That was tjhe informa¬ 
tion that we originally sought but never got. | He replied 
to our letter in a different way from what we expected. 

“Q. Read what you are referring to. “A. j(Reading:) 
‘Later when the division of common shares of the trust has 
been determined in substantially final form will! vou kindly 
write us a further letter setting forth such division.’ We 
wanted to know who the actual stockholders ;were. We 
did not want to know whether his stock and our £toc*k would 
amount to a control of the number of shares df the trust. 

j 

It was not a matter of especial importance toipursue ac¬ 
tively at that particular time. j 

“Q. Nothing there to indicate that you were dissatisfied 
with the control being by the City Central Corpora- 
935 tion with vour stock rather than exclusive of vour 
stock, was there? j 

i 

i 

“The Court: The letter shows that, does it not, Judge 

Latimer? j 

“Mr. Latimer: I thought so, but he seems to^- 

i 

“A. When you talk about control, it is not necessary to 
have a majority of the shares owned by a concern in order 
to have control where they have a management Contract of 
ten years. That letter indicated that his stoc^ and our 
stock probably made up a majority. It would mean that 
lie in any event would have 30 per cent of the istock, and 
he probably had considerably more, because we j knew that 
certain other stockholders friendly to him had a substan¬ 
tial amount of stock that would always be votel with his 
stock. We did not take that stock for purposes of control. 
We never had that idea in mind. There wasn’t any agree¬ 
ment on the subject.” j 


i 

i 


i 
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(The foregoing dialogue was inserted herein at the re¬ 
quest of counsel for the trustee under the first mortgage). 


In February, 1928, Coffin & Burr notified Shawmut Bank 
by letter that it elected to complete the Washington Build¬ 
ing in accordance with loan agreement; in August, 1927, 
when Coffin & Burr received the common shares they had 
no value. The leisurely manner in which the building had 
proceeded caused the interest charges and carrying charges 
to pile up and destroyed the future prospects for the com¬ 
mon shares; they were too long in the entire process; the 
construction of the building began about the 1st of De¬ 
cember, 1926, and there were all kinds of delays; interest 
was being paid on the bonds all of the time, and other 
936 expenses were accumulating; does not know who 
owns the common shares aside from the 5,000 shares 
held bv Coffin & Burr; interest on the first and second mort- 
gages bonds was regularly paid until December 1, 1927. 

Upon cross-examination by counsel for Weaver Brothers 


the witness testified: 

He identified, and counsel for Weaver Brothers 
937 introduced in evidence original letters as follows: 


(1) Letter of February 1, 1927, on letterhead of Coffin & 
Burr, signed by ‘‘ Pliny Jewell, Personally and Confiden¬ 
tially/’ and addressed to John L. Weaver, stating: 

“Immediately after having your telephone call, I got into 
communication with the people of whom I spoke here. They 
stated that a new manager was going into the City Central 
office here in Boston probably on Friday and that it was 
proposed immediately thereafter (probably early next 
week) to ask you to come up here and go over the renting 
situation. 

“I urged on them the necessity of acting on this phase of 
the general difficulty as quickly as possible. I have been 
tied up all day, ever since, but I had intended to go over 
personally and ask if they could not act even before next 
week. 

“I want to assure you that the interests at this end, 
whether only from the bondholders’ or from the junior se¬ 
curity standpoint, are united in wanting the renting of the 
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Washington Building done by your offipe. I think 

938 I can say with conviction that that is what will hap¬ 
pen; so I trust that you will not allow the very nat¬ 
ural irritations and troubles arising through jtlie present 
situation to prevent your holding on until the matter is 
cleared up to your satisfaction.” 

; 

(2) Letter of February 16, 1927, from Weaver Brothers 
to Coffin & Burr, transmitting copy of contract of December 
17, 1926, between* City Central Corporation of America, 
Agent of the Owners (Washington Central Trust) herein¬ 
after called the Corporation, and Weaver Brothers, (here¬ 
inafter quoted). 

(3) Letter of March 5, 1927, from Coffin & Burr to John 

L. Weaver, stating: j 

“Our position as to the present problems comiected with 
the renting of the Washington Building is as fallows: 

“As distributors of the First Mortgage Bonds’we realize 
that any interference on our part which would] give out¬ 
siders the impression that we were taking the reins into our 
owm hands might seriously injure the renting i prospects 
from the equity standpoint. Present conditions do not war¬ 
rant any such action on our part, but we are requesting that 
the representative of the owners shall do everything 

939 possible to satisfy us at least once a week]that mat¬ 
ters in connection with the renting are being properly 

and efficiently handed and that progress which may reason¬ 
ably be expected is being made. j 

“Without violating the spirit of your agreement with 
the owners, we think you can assist us materially by -writing 
us at least once a week regarding current progress jand sum¬ 
marizing your grievances, if any. This will enaible us to 
maintain the needed pressure at this end. 

“We have strongly called Mr. Hagar’s attention to the 
following: 

* i 

“The need of delivering to you as early as possible a 
printed form of lease which will contain the mhjor con¬ 
ditions affecting the ordinary office space in the building. 

“The need of working out with you a price Ischedule 
which will give you the information which you think -will 
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be useful to you even though it may eventually serve the 
purposes only in a small percentage of cases. 

“The promise of Mr. Hagar that he would be in 

940 Washington hereafter on Monday, Tuesday and Wed¬ 
nesday of each week and would devote his major at¬ 
tention to the renting and supervision of this building. 
This means close contact with your office. 

“The necessity of keeping in his Boston office at all times 
when he is not there himself, some responsible person with 
the necessary authority to pass on and to settle all ordinary 
matters relating to the renting problems in the building, 
and also to keep in his Washington office when he is not 
there himself another person answering the above descrip¬ 
tion. All this means, we hope, that a sound basis for ready 
cooperation between his office and your office can be main¬ 
tained. 

“The reservation of a definite time at least once a week 
for brief conferences between him and ourselves as to prog¬ 
ress with presentation of tangible evidence in form of leases 
or otherwise. 

“The finding of some satisfactory basis on which the 
Parker-Bridget lease controversy can be settled immedi¬ 
ately. We should not think of interfering in this case as 
we believe the matter is being handled for the owners 

941 by competent lawyers, but we are urging the owners 
to make them move as rapidly as possible. 

“We have good reason to believe that the difficulties 
to which the City Central Corporation has been subject are 
in fair way ; to be cured within a very short time, and we 
think you will find that Mr. Myron P. Lewis, the man who 
has been placed in charge of financial matters in connec¬ 
tion with the different trusts, will prove a person who can 
be dealt with in a businesslike way. His presence in the 
organization and certain improvements in the handling of 
the different enterprises are designed to enable Mr. Hagar 
to concentrate on the Washington Building. 

“We do not blame you for being exasperated, but we do 
feel it would be unfortunate for the enterprise if you should 
withdraw as renting agents. As to whether such action 
would prove detrimental to your own interests is for you 
to decide, because we happen to know that there are other 
reputable realtors who would like to undertake this work. 
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While we cherish no fond illusions that we cajn change the 
business methods of Mr. Hagar in this world or the next, 
nevertheless we consider that the present situation calls for 
a persistent application of pressure that will drive 

942 this man to action rather than any attempt on our 

part to upset the apple cart. I 

“As we sense the problem, your direct contact must be 
with the owners ’ representatives and not with us, but we 
are doing everything possible to get action and cooperation. 
Under the circumstances we hope you will decide to remain 
on the job even though you may anticipate a certain amount 
of unpleasantness.” 

(4) Letter of April 2, 1927, from Coffin & Burr to John 
L. Weaver, stating: 

“As to the two matters on which you telephoned us 
Thursday, namely the possible lease of space in the Adams 
Building, namely the possible lease of space in' the Adams 
Building to the telephone company and the allegied delay on 
the part of the architects in giving desired information to 
the Parker-Bridget people, we had these matters brought 
to Mr. Hagar ? s attention yesterday. i 

“As to the Parker-Bridget matter he stated that the 
architects were to make their suggestions on or before a 
certain date, and that there had been no failure on their 
part because the date had not yet arrived. As t’p the other 
matter he is apparently not yet satisfied on the jsize of the 
proposed rental. He promised, however, as to above mat¬ 
ters to do whatever he could at once to speed up ai solution.” 

i 

i 

He had been trying to get Hagar to furnish schedule 

943 of rentals for Weaver; Weaver was complaining that 
he was not getting the information from Hagar that 

he wanted and Coffin & Burr were urging Hagarl to supply 
Weaver with what he wanted. The contract with Hagar 
about the Washington Building was the first dealing with 
Hagar; witness does not know whether Coffin &j Burr ac¬ 
tually hold any of the first mortgage bonds or ;not; they 
now hold some certificates of deposit for the first mortgage 
bonds deposited under Bondholders Protective Committee 
agreement dated March 1, 1928; one or more of these cer¬ 
tificates of deposit are owned by Coffin & Burr, aggregating 
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in amount about $35,000; Coffin & Burr never had any hold¬ 
ing in the City Central Corporation; Coffin & Burr do not 
own any of the second mortgage bonds or any certificates 
of deposit for the common or preferred stock; it is quite 
common, not only in Boston, but elsewhere in the United 
States, to take common stock in an enterprise upon which 
a first mortgage bond issue was handled and it was quite 
common or usual for Coffin & Burr to declare a dividend 
among its stockholders or record for common stock so re¬ 
ceived. 

About March 5, 1927, Myron P. Lewis was placed in 
charge of financial matters in connection with the differ¬ 
ent trusts of City Central; he joined the City Central Cor¬ 
poration at about that time to do certain things for them; 
he was a trustee of some of the trusts managed by 

944 City Central. One of the trusts was the Adams 
Building in Washington; Coffin & Burr had handled 

some of the first mortgage bonds on the Adams Building. 
Coffin & Burr in February, 1927, had no interest in the 
Washington Building other than with respect to the first 
mortgage and the common stock. 

Upon re-cross examination by counsel for Stewart 

945 & Co. the witness testified: 

About February 20, 1928, Coffin & Burr, pursuant 
to the terms of the loan agreement, notified in writing 
Shawmut Bank that Coffin & Burr had elected to proceed 
with the erection, construction and equipment of the build¬ 
ing and that there would be required, in addition to money 
actually paid! over or deposited with the trustee by the 
principal, the sum of $450,000. Witness identified the 
underwriting agreement of July 10, 1925, already marked 
for identification J. C. W. No. 1, as the paper witness had 
in mind when testifying to possible additional sources of 
money. 

Upon re-direct examination by counsel for Shawmut 
Bank, the witness testified: 

Identified letter of April 6, 1926, from Coffin & Burr, 
to Albert O. Hagar, President, City Central Corporation, 
which was received in evidence as Gleason Ex. =29. (This 
is the letter which is set out on pages 147 and 148 of this 
Statement of Evidence.) 

Prior to the letter of April 6, 1926, from Coffin & Burr 
to Hagar, there were some telephone conversations between 
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Coffin & Burr and Hagar due to rumors that Coffin & Burr 
had heard that parties other than City Cehtral were to 
get a sufficient number of shares of the trust to have a 
voting control. Neither witness nor any onje in Coffin & 
Burr’s office, to witness’ knowledge, said anything to Mr. 
Hagar prior to the writing of that letter about! the combina¬ 
tion of the shares of Coffin & Burr and jtlie shares of 

946 City Central Corporation having control. Witness 
identified and there was received in j evidence as 

Gleason Ex. #30, a letter to Albert 0. Hag£tr, President, 
City Central Corporation, from Coffin & Burr, Inc. dated 
April 7, 1926, which is as follows: 

4 ‘The form of letter enclosed will give you an idea of 
what we had in mind in connection with our letter to you 
of yesterday. j 

“If you would have this form transcribed on the letter¬ 
head of your company and fill in the amounts' returning it 
to us signed, we should be glad to have it for out confidential 
file. j 

“As suggested by you yesterday, you mig^it also add 
a reference to the contracts between the City Central Cor¬ 
poration and the Washington Central Trust as to comple¬ 
tion, management, etc.” j 

i 

Identified a letter dated April 6, 1926, from City Central 
Corporation to Coffin & Burr, Inc., which was! received in 
evid 3nce as Gleason Ex. #31, and which is a^ follows: 

“Referring to your letter of April 6th in whi<jh you men¬ 
tion the question of City Central Corporation! continuing 
to control the voting stock of Washington Central Trust, 
the situation is that with your shares and the shares of 
the City Central Corporation, the City Central Corporation 
has control and will have control of the Washington Central 
Trust. In addition to that the City Central Corporation has 
contracted to attend to the construction of the building and 
has a firm ten year contract with the Washington Central 
Trust for the management of the building. j 

“Trusting this is the information you want, I remain” 

After the letter of April 6, 1926 referred to as 

947 Gleason Ex. #29, Mr. Hagar asked by j telephone 

what information Coffin & Burr, Inc. wanted. Coffin 

56—5108a i 
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& Burr stated that thev would like to have a list of the 

* 

people who were to be the principal stockholders. Mr. 
Hagar said that if they would draft some kind of a form 
of letter and send it to him, he would fill it in arid return 
it to them. Witness thereupon wrote Mr. Hagar under date 
of April 7, 1926, the letter already quoted and referred to 
as Gleason Ex. #30, and enclosed with that letter a form 
of letter to show the names of the stockholders and the 
number of shares held by them. 

The letter dated April 6, 1926, from City Central Corpo¬ 
ration to Coffin & Burr, Inc., which is quoted above and 
referred to as Gleason Ex. #31, crossed the letter of Coffin 
& Burr, Inc. to Mr. Hagar, which is dated April 7, 1926, 
and quoted above as Gleason Ex. #30. Said letter of 
April 7,1926 was written before Coffin & Burr, Inc. received 
the letter from Citv Central Corporation dated April 6, 
1926. 

Identified a letter dated April 8,1926 from Coffin & Burr, 
Inc. to City Central Corporation, which was received in 
evidence as Gleason Ex. #32, and which is the letter set 
out on page 151 of the Statement of Evidence. Neither Mr. 
Hagar nor anyone from the City Central Corporation has 
ever told Coffin & Burr, Inc. who the stockholders were. 

Coffin & Burr did not have an agreement with 
948 Hagar or City Central that Coffin & Burr was to 
retain its 20% of the common stock or any amount of 
the stock; there was no agreement with Hagar or City Cen¬ 
tral Corporation that Coffin & Burr’s stock and their stock 
would be voted together; witness or Coffin & Burr had no 
understanding that the letters constituted any contract with 
Hagar or any one else. The certificates of common stock 
are still in the name of Coffin & Burr but the shares belong 
to the stockholders in whose favor the dividend was de¬ 
clared; at a meeting of the directors of Coffin & Burr, Inc., 
held September 14, 1925, it was voted to distribute forth¬ 
with to the stockholders of Coffin & Burr, Inc., 3600 shares 
of the Washington Central Trust, and at a subsequent meet¬ 
ing of the Directors, held July 1, 1926, it was voted to dis¬ 
tribute forthwith 1400 shares of the Washington Central 
Trust. Coffin & Burr has never held any of the preferred 
stock of Washington Central Trust nor any stock of the 
City Central Corporation; there was no agreement or nil- 
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derstanding or any obligation on the part of Coffin & Burr 
to purchase back any of the bonds from the persons to 
whom they were sold, at any time or under : any circum¬ 
stances. Witness said that possibly one of his former 
answers may have been misleading or incomplete. When 
he was asked whether he had had any other dealings with 
Hagar before this he was not quite sure whajt was meant 
by the word 4 ‘ dealings. ’’ Coffin & Burr had purchased 
some bonds in the Adams Building trust, which was one 
of the trusts managed by the City Central;these bonds 
had been purchased about the end of December, 1924; wit¬ 
ness’ recollection was that the bonds had been pur- 

949 chased from Richardson, Hill & Co. ini Boston and 
that they had no direct dealings with Hagar on the 

subject; when he said he had no dealings with Ihim by that 
he meant direct dealings; they may have had some 

950 conversations with Hagar regarding the Adams 
Building trust about that time or later on ion a number 

of occasions. Coffin & Burr paid Shawmut Bank, as trustee 
under the loan agreement, $800,000 less a discount of iy> 
per cent, for the bonds under the Supplemental First Mort¬ 
gage. $400,000 of these bonds were delivered! to Coffin & 
Burr and the other $400,000 were delivered to Newbold 
pursuant to authority from Coffin & Burr; Newbold de¬ 
posited the money to the credit of Coffin & Burr with the 
bank. When witness previously stated that thej demolition 
of the buildings began in September, 1925, he referred to 
the property covered by the original first mortgage. There 
was no demolition or change in or work of any kind upon 
the property covered by the original mortgage jj>rior to the 
recording of that mortgage; there was no demolition or 
any work of any kind commenced on the property covered 
by the supplemental mortgage until after its recordation. 
Asked to state a little more fully what occurred between 
him and Mr. Johnson on the occasion of Johnsoh’s visit to 
him in Boston, he said that the substance of it was that 

i 

Mr. Johnson referred to some difficulties that had arisen 
in connection with space which he said that the Parker- 
Bridget Co. were to have on the first floor, the witness 
requested Johnson to tell him what his contention was and 
explain the difficulties more fully; he told Johnson that 
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Coffin & Burr were the bankers under the first mort- 
951 gage loan agreement, that there was no reason under 
their loan agreement why that was a matter for them 
to interfere in, and that if he wanted to adjust these diffi- 
4 cutties he should go to the trustees of the Washington 
Central Trust; witness thanked him, however, for coming 
to the office and giving him the information; thinks, on 
reflection, that this conversation was before the injunc¬ 
tion suit was filed by Parker-Bridget Co. 

The minute book of the Washington Central Trust (Glea¬ 
son Exhibit No. 35), in addition to the minutes of July 10, 
1925, hereinbefore set forth, contained in substance the fol¬ 
lowing only: 


Julv 22, 1925.—Present: William M. Wadden and 

952 Robert M. Burnett, being a majority of the Trustees; 
resignation of Albert 0. Hagar presented; written 

consent of at least a majority in interest of the outstanding 
common shares to the appointment of the National Metro¬ 
politan Bank of Washington in Hagar *s place was pre¬ 
sented, and said bank was appointed said trustee for the 
remainder of Hagar’s term of office expiring May 31, 1926; 
a direction to Trustees to comply with paragraph 10 of 
the Declaration of Trust with respect to this appointment. 

August 6, 1925.—Present: Wadden and Burnett, Trus¬ 
tees : Old Colony Trust Company appointed transfer agent 
of the shares representing the beneficial interests in the 
trust to be remunerated according to its regular scale of 
charges for similar services; recited the declination of 
the National Metropolitan Bank of Washington, D. C., of 
appointment as trustee; the written consent of at least a 
majority in interest of the outstanding common shares to 
the appointment of the National Sliawmut Bank of Boston 
as Trustee in place of Hagar. Revokes the appointment of 
National Metropolitan Bank. Appoints the Sliawmut Bank 
as Trustee in Hagar’s place for remainder of his term 
expiring May 31,1926. Directs compliance with paragraph 
10 of the Declaration of Trust with respect to this appoint¬ 
ment. Attached is the written consent of the Washington 
City Central Trust by Albert 0. Hagar and Robert 

953 M. Burnett, Trustees, to the appointment of the new 
Trustee, as holder of 5,550 common shares out of 
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a total of 12,050 outstanding, and a similar consent of Rich¬ 
ardson, Hill & Company as holders of 3,673 ofj such shares. 

August 25, 1925.—Present: All the Trustees. Declares 
a dividend at rate of 7 per cent per annum payable Sep¬ 
tember 1, 1925, upon the preferred stock as follows: Upon 
2100 of such shares issued to Washington City Central 
Trust from July 14, 1925, to September 1, 192|; upon 1,000 
preferred shares issued to Robert M. Burnett from August 

24.1925, to September 1,1925; upon 1,000 of sujch preferred 
shares issued to Stockwood Investment Company from July 

14.1925, to September 1,1925, “being so computed from the 
date of issue of such shares respectively’ and upon all 
other such shares outstanding on August 27; 1925, from 
June 1, 1925, to September 1, 1925; directs jOld Colony 
Trust Company to pay the dividend above provided. 

October 19, 1925.—Present: Robert M. Buriictt and the 
National Shawmut Bank, through its vice president and 
trust officer: Duly appoints Ralph A. Stewart as trustee 
in place of William M. Wadden, resigned; consents to such 
appointment by Richardson, Hill & Company ais owners of 
4,925 common shares, and Washington City Central Trust 
“by A. O. Hagar, Trustee,’’ of 3,450 common! shares, at¬ 
tached. ; 

November 30, 1925.—Present: William M. Wadden and 
Robert M. Burnett : Declares quarterly dividend at 
954 the rate of 7 per cent per annum, payablie December 
1, 1925, on preferred shares of Washington Central 
Trust, and directs transfer agent to pay said dividends. 

April 1, 1926.—Present: All trustees: Directs Trustees 
to forthwith purchase and acquire the additional parcels 
of land referred to in the loan agreement with Coffin & 
Burr of June 1, 1925, subject to the incumbrances of record 
thereon: Authorizes in payment therefor $370,440, and 1,000 
preferred shares, with 1,000 common shares; thgt all exist¬ 
ing mortgages upon said parcels be paid and discharged; 
all existing leases cancelled and terminated, and all other 
incumbrances paid and discharged. Directs that Trustees 
immediately upon acquisition of said parcels aijid the dis¬ 
charge and cancellation of incumbrances and leases, exe¬ 
cute, acknowledge and deliver all instruments aind papers 
required or proper in connection with the issue of'additional 
first mortgage bonds of the aggregate face value of $800,- 
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000, as provided in the first mortgage and Coffin & Burr 
Loan Agreement, and in connection with the additional 
second mortgage bonds of $200,000 as provided in the sec¬ 
ond mortgage, and the City Central Loan Agreement, and 
there is then authorized particularly: 

(1) The execution of a supplementary mortgage to the 
National Shawmut Bank covering the additional parcels; 

(2) An offer of the additional issue to Coffin & Burr 
under, the terms of the latter’s loan agreement; 

955 (3) The issue of a temporary bond of $800,000 se¬ 

cured by said first mortgage; 

(4) The issuance of definitive bonds as provided in the 
supplementary mortgage to the Shawmut Bank, Trustee: 

(5) Supplementary mortgage to Liberty Trust Company 
covering the additional parcels; 

(6) The offer of the additional second mortgage bonds to 
City Central,Corporation under the terms of its loan agree¬ 
ment ; 

(7) A temporary bond for $200,000 secured by said second 
mortgage; 


(8) The issuance of the definitive bonds covering 


same: 

(9) An underwriting agreement with City Central Corpo¬ 
ration “dated March — 1926,” providing for the underwrit¬ 
ing of 4,000 preferred shares of this Trust at $88 per share 
and calling for the issue of one common share of this trust 
with each of the said 4,000 shares, and also providing for the 
underwriting of not exceeding 2,000 more preferred shares 
at $88, with one common share with each preferred share; 

(10) The execution of “a bond with the Hartford Acci¬ 
dent. and Indemnity Company, Maryland Casualty Company 
and The Metropolitan Casualty Insurance Company of New 
York as sureties in the penal sum of $1,200,000, substantially 
in the form set forth as Exhibit F in the Coffin & Burr Inc., 


Loan Agreement ; 9 9 

956 (11) A bond with the same surety companies as 

sureties in the sum of $300,000 “substantially in the 
form set forth as Exhibit F in the City Central Corporation 
Loan Agreement. ’ ’ 


It is further resolved that the 4,000 preferred shares called 
for by the said underwriting agreement with City Central be 
issued for cash par and be sold for cash at par, less discount 
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Hill): De- 


as provided in said underwriting agreement, jand that the 
4,000 common shares be issued without additional considera¬ 
tion and be disposed of as provided in said underwriting 
agreement, and that 2,000 other common share$ be issued to 
said City Central ‘‘as part of the consideration given to City 
Central Corporation for said underwriting”j and it was 
further resolved: 

“Resolved: That the interest in City Central Corporation 
of the persons who are Trustees of this Trust, and the inter¬ 
est of City Central Corporation in this trust and in the par¬ 
cels to be conveyed as above provided and the nature of such 
interests respectively having been fully disclose! by said 
parties, such interests shall not impair the validity of any 
of the agreements or transactions referred to in the forego¬ 
ing resolutions or in future agreements or transactions be¬ 
tween said parties or any of them.” 

957 August 24,1926.—Present : Robert M. 

National Shawmut Bank (through Mr 
dares a quarterly dividend at the rate of 7 per cent per 
annum, payable September 1, 1926, on the preferred shares 
of the Washington Central Trust, and directs |the transfer 
agent to pay the dividend as provided. 

November 17, 1926.—Present: Robert M. Burnett and 
“Mr. Carroll, representing the National Shawmut Bank”: 
Recites the presentation of an agreement in tlie form of a 
letter from James Stewart & Company dated September 15, 
1926, already in evidence, and authorizes the;Trustees to 
execute and deliver said agreement; recites t'he death of 
Trustee Ralph A. Stewart and the election of Robert H. 
Montgomery in his place, and that said Montgomery there¬ 
upon qualified. 

November 24,1926.—Present: Robert M. Burnett, Robert 
H. Montgomery and F. A. Carroll, representing National 
Shawmut Bank: Declares a quarterly dividend at the rate 
of 7 per cent per annum, payable December 1,1192*6, to the 
stockholders of record November 23, 1926, of the preferred 
shares of the Washington Central Trust, and! directs the 
transfer agent to pay the same; recites the resignation of 
Burnett as Trustee, and duly elects Samuel L. Powers in his 
place. i 

December 9, 1926.—Present: Mr. Hill, representing the 
National Shawmut Bank, and Robert H. Montgomery: Con- 


i 
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firms tlie action of the transfer agent in issuing and coun¬ 
tersigning, and continuing to issue and countersign 
058 until exhausted, any of the certificates for certain 
common and preferred shares described, bearing the 
signature of Robert M. Burnett, subsequent to said Bur¬ 
nett’s resignation. 

February 28, 1927.—Present: Samuel L. Powers and 
Robert H. Montgomery: Declares quarterly dividend at 
the rate of 7 per cent per annum, payable March 1, 1927, to 
the stockholders of record on February 24, 1927, of the pre¬ 
ferred shares, and directs the transfer agent to pay the 
same; resignation of Joseph R. Ellis as secretary was pre¬ 
sented and accepted; elects Chester G. Clark in his place. 

May 28, 1927.—Present: Samuel L. Powers, Robert H. 
Montgomery, and F. A. Carroll, representing the Shawmut 
Bank: Ratifies the action of the trustees in consenting to the 
request of Coffin & Burr contained in their letter of May 16, 
1927, to the payment of interest due June 1,1927, on the first 
mortgage bonds, out of funds now on deposit with said 
Shawmut Bank as trustee under loan agreement. Ratifies 
similar action of the Trustees with respect to such payment 
out of funds now on deposit with the Liberty Trust Com¬ 
pany as Trustee under the second mortgage loan agreement; 
recites that the matter of declarating a further dividend on 
the preferred stock was discussed and that action was post¬ 
poned until a subsequent meeting. 

June 1, 1927.—Present: Samuel L. Powers, Robert H. 
Montgomery, and F. A. Carroll, representing the Shawmut 
Bank; recites the resignation of Chester G. Clark, as 
959 secretary and the acceptance thereof, and the election 
of Ralph W. Hill in his place; declares a quarterly 
dividend on the preferred shares at the rate of 7 per cent 
per annum, payable June 1, 1927, to the stockholders of 
record on May 24, 1927, and directs the transfer agent to 
pay the same. 

July 5, 1927.—Present: Robert II. Montgomery, and F. 
A. Carroll, representing the Shawmut Bank: Accepts pro¬ 
posals for the lease of space in the Washington Building 
from International Mercantile Marine Company, and from 
Chicago Daily News, Inc., and directs the execution of leases 
accordingly. 

July 11, 1927.—Present: Robert H. Montgomery, and F. 
A. Carroll, representing the Shawmut Bank: Recites a pro- 
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posal for a lease by the Madrillon Company, Inc., for space 
in the Washington Building, which proposal was accepted 
and the execution of the lease authorized. 

August 1 , 1927.—Present : Robert H. Montgomery, Sam¬ 
uel L. Powers, and F. A. Carroll, representing jthe Shawmut 
Bank: Recites a proposal for the lease of jspace in the 
Washington Building by the Peoples Drug Stores; directs 
the acceptance of the same and the execution of a lease 
accordingly. j 

August 16, 1927.—Present: Robert H. Montgomery, 
Samuel L. Powers and F. A. Carroll, representing Shawmut 
Bank: Requests the secretary to obtain from the City Cen- 
tral Corporation a list of all agreements it had executed 
for leases of space in the Washington Building; the 
960 matter of placing the heating apparatus was dis¬ 
cussed, but no action taken; and recites {certain pro¬ 
posals for leases. j 


August 29, 1927.—Present, Robert H. Montgomery, 
Samuel L. Powers, and F. A. Carroll, representing Shawmut 
Bank: Recites certain proposals for leases, th4 acceptance 
thereof, and the direction for the execution of Such leases; 
letter from Weaver Brothers, Inc., of August ^4, was sub¬ 
mitted re negotiations between A. 0. Hagar j and H. G. 
Smithy relative to rental of space to District National 
Bank; recites that this letter states that Messjrs. Weaver 
Bros. Inc. felt that in case a lease was executed with the 
District National Bank they would be entitled ito compen¬ 
sation or brokerage in reference to it. Recitejs no action 
was taken by the trustees in respect to this matter because 
Weaver Bros.’ contract for leasing was with the City 
Central Corporation and not with trustees of jthe Wash¬ 
ington Central Trust; discussion was had relative to Rem¬ 
ington-Rand lease and it was voted to take no action in 
reference to cancelling the lease executed by them; discus¬ 
sion relative to the Estate of A. 0. Hagar waiting or ex¬ 
tending the period during which Stockwood Investment 
could force claim against the Hagar Estate as surety. A 
letter was submitted to the meeting from Frank! J. Hogan, 
dated August 24,1927 concerning a verbal agreement which 
it was alleged his client, Mr. Edward J. Walsh, hid with the 
late Albert 0. Hagar concerning compensation jo be paid 
Mr. Walsh for services alleged to have been rendered by 
him in connection with the Washington Building. jNo action 
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was taken by the Trustees in respect to this letter. 

961 Voted to accept offer of Richardson, Hill & Company 
and City Central Corporation to purchase for cash 

at $100 per share, Mil preferred shares of the trust to be 
issued as of September 1, 1927, upon condition that the 
September 1, 1927, quarterly dividend of one and three 
quarters per cent be paid on all outstanding preferred 
shares, and further voted that the transfer agent issue and 
countersign certificates representing the above authorized 
311 shares in such names and amounts as Richardson, Hill 
& Company or City Central Corporation may request, upon 
due notice to it that the consideration above mentioned for 
these shares had been received; declares a quarterly divi¬ 
dend on tiie preferred shares of Washington Central Trust 
at the rate of 7 per cent per annum, payable September 1, 
1927, to the stockholders of record on August 31, 1927, and 
directs the transfer agent to mail dividend checks 

962 therefor. 

Octpber 10, 1927.—Present, Robert H. Montgom¬ 
ery, and F. H. Carroll, representing the Shawmut Bank. 
Recites proposals for certain leases for space in the Wash¬ 
ington Building and accepts the same and directs execution 
of leases; recites the submission to the meeting by Coffin & 
Burr of a bill rendered by Ropes, Gray, Boyden and Per¬ 
kins for legal services rendered in connection with the ad¬ 
ditional bonds issued in 1926; that the bill was settled by 
Coffin & Burr and that they had requested to be reimbursed 
for it “ inasmuch as the Trustees by the late Mr. Albert 0. 
Hagar agreed to assume these legal expenses.” It was 
voted that the secretary “look into this matter and if he 
found that the facts were as alleged by Coffin & Burr, Inc., 
to settle the account from funds in the trust;’ 

October 27, 1927.—Present, Robert H. Montgomery, and 
F. A. Carroll, representing the Shawmut Bank: Recites a 
proposal for the lease of space in the Washington Building, 
accepts the same and directs the execution of a lease. 

963 There was admitted in evidence, on behalf of the 
defendant the National Shawmut Bank of Boston as 

Trustee under Indenture of Mortgage, a certified copy of 
the opinion of Judge Finletter given in the decision in the 
suits in the Court of Common Pleas in Philadelphia brought 
by the National Shawmut Bank of Boston, Trustee, against 
the surety companies and which is described in the state- 
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ment of established facts occurring at the beginning of this 
Statement of Evidence. Said opinion is as follows: 

(Sur Rule for judgment for want of a sufficient affidavit 
of defense.) j 

“The defendant gave its surety bond, for the benefit of 
first mortgage bondholders to ensure the completion of a 
certain building, payment of the contract price, freedom 
from liens, and against default in the performance of the 
mortgage and bonds. 

“A balance of $275,000 of the contract price!remains un¬ 
paid, liens to that amount have been filed, $162,p00 of which 
are conceded to be valid; interest and other payments due 
under the mortgage are in default. In addition, under the 
terms of the mortgage the principal has becqme due ami 
remains unpaid. 

“So that in all the above respects there has bben a breach 
of the condition of the bond in the aggregate amount far in 
excess of the penal sum, and judgment shoujld be given 
against the defendant unless some reason is sjiown to the 
contrary. 

964 “The affidavit of defense sets up defense under 
the following heads: (1) That the bond was never 
fully executed in that all of the intended obligors did not 
sign it; (2) that the sureties were released by certain facts; 
(3) that an alleged change in the building contract? ami (4) 
alterations made in the plans of the building Released the 
surety; (5) that deviations from the method ojf payments 
agreed upon had the same effect. j 

“The enterprise out of which this litigation! arises was 
the construction of a large office building at Washington, 
IX C. [ 

“Those who planned it organized themselves a busi¬ 
ness trust, called the Washington Central Trust. The nec¬ 
essary money, $5,900,000, was to be raised on (1) First 
Mortgage Bonds, $3,300,000; (2) Second Mortgage Bonds, 
$800,000; and (3) Preferred Stock, $1,800,000. j 

“Coffin & Burr, Inc., a banking corporation, agreed, in a 
contract with the Washington Central Trust, j called the 
‘Loan Agreement,’ to take the first mortgage bonds and 
lend $3,300,000 upon them. j 

“The National Shawmut Bank, of Boston, was Trustee 
under the first mortgage. 
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4 ‘In order to sustain the value of the first mortgage 
bonds, and to protect their holders, a joint and several 
surety bond was procured from the defendant and two 
other surety companies in the sum of $1,200,000, condi¬ 
tioned as above stated. 

“The defendant’s affidavit sets up defense under five 
heads which we will take up in order. 

965 4 4 The first and second defenses involve the consid¬ 

eration of the deed of trust by which the Washington 
Central Trust was created, and the execution of the surety 
bond. 


“The defendant contends, first, that the bond upon which 
the plaintiff sues is not and never was a binding obligation, 
because the National Shawmut Bank, one of the trustees of 
the Washington Central Trust, did not sign it. And, sec¬ 
ondly, that even if it were the valid obligation of the de¬ 
fendant, the latter became surety only for the administra- 
tion of the trust by the trustees Stewart and Burnett who 
signed the bond. That the consent of k plaintiff ’ to the sub¬ 
stitution of other individuals as trustees released defend¬ 


ant. 


44 The facts,in relation to these two subjects are that the 
body of the bond recites 4 That Robert N. Burnett, Ralph A. 

Stewart and National Shawmut Bank of Boston as thev are 

•/ 

trustees of the Washington Central Trust under an agree¬ 
ment and declaration of trust dated June 1, 1925, a copy of 
which, etc., are principals/ whereas the bond is signed only 
by Stewart and Burnett, the Bank not signing. 

4 4 Subsequently, during the construction of the building, 
two others, Montgomery and Powers, succeeded Burnett 
and Stewart as trustees, one of them having resigned and 
the other having died. 

“The pertinent provisions of the trust deed which created 
the Washington Central Trust, are that all of the property 
involved was conveyed to the Trustees, to be administered 
in their sole discretion; that it was provided that both trus¬ 
tees and shareholders should be free from personal liability 
for debts of the trust; that creditors were to look 
966 only to the trust fund for payment; and that the sig¬ 
natures of but two of the trustees were required to 
raise an obligation binding upon the trust. Trustees were 
to be chosen for limited terms, and provision was made for 
filling vacancies in the Board arising from death, resigna¬ 
tion or other cause. 
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“The trust deed was duly recorded in Massachusetts and 
the District of Columbia. 

i 

“The Washington Central Trust is, therefore, a pure 
trust, and not a partnership, the management of the trust 
being vested entirely in the trustees, and the shareholders 
having no voice in it. 

“This is the test. ~ j 

Croker v. Mally, 259 IT. S. 223. j 

Heeht v. Mally, 265 U. S. 143. I 

Williams v. Milton, 215 Mass. 1. 

Priestly v. Treasurer, 230 Mass. 412. j 

Small v. Smith, 294 Pa. 163. 

’ ! 

“All of the contracts involved in the case contained a full 
reference to the trust deed by date, names of j parties and 
reference to the records, and were incorporated by refer¬ 
ence and specific words into the bond sued upon! 

“Nowhere in the affidavit of defense does the defendant 

deny notice or knowledge of the existence or provisions of 

the trust deed, and it is evident the defendant had full 

7 | 
knowledge of both. 

“1. In taking the position that the absence of the Bank’s 
signature left the bond incomplete and ineffective, the de¬ 
fendant treats this document as if it were anj agreement 
to which three unassociated individuals were! recited as 
parties of the first part. It may be granted that if 
967 three were to be bound, and were not j bound, the 
paper would be incomplete. 

“Bussell v. Amiable, 109 Mass. 72. j 

i 

i 

“But if the three had agreed between themselves to be 
bound by the signature of two, and the opposite party knew 
of this agreement, the three would be bound. If! the princi¬ 
pal who has failed to sign is bound irrespective of the bond, 
the omission is immaterial, and the surety is bound. 

“Empire State Surety Co. v. Carroll, 194 Fed. 593. 

“And that is the fact in the instant case. The |trust deed, 
executed under seal bv the Bank, bound it to the validity of 
any bond or contract executed by a majority of tlie trustees, 
for that was the covenant of the trust deed. 

“The answer of the defendant to this is, ‘Thdre are un¬ 
dertakings to the plaintiff in the bond in suit which the 
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trustees are otherwise not bound to perform. As an illus¬ 
tration, the bond recites that the trustees will keep the 
building free from liens.’ But if the Bank has covenanted 
in the trust deed to be bound by the seal of a majority of 
the trustees to all bonds, it is bound to all the covenants 
of the surety bond. It is unimportant that it is not ‘other¬ 
wise’ bound. 

“Again, if a surety agrees to be bound irrespective of 
the failure of a named party to sign, the omission is im¬ 
material. 

“Goodyear v. Bacon, 148 Mass. 542. 

32 Cyc. 50. 

Whittaker v. Richards, 134 Pa. 191. 

968 “If there is any force in the rule that a party is 
bound by the limitations of power of the party with 
whom he contracts, he having notice of them, the surety in 
this case is buond by the provision of the trust, deed that 
the trustees may act by a majority in executing a bond, and 
in dealing with them should be taken to have agreed to the 
completion of the bond by the signatures of two trustees. 

“Defendant properly says ‘that a provision for limited 

liabilitv in a declaration of trust does not constitute a limit 
•/ 

upon the trustees’ power personally to bind themselves.’ 
It cannot, however, be seriously argued that any intention 
to assume a personal obligation is shown in the surety bond, 
or indeed in anv of the contracts. The care to avoid this 
is obvious in every paper. For examine, the bond describes 
the obligors as ‘A, B and C, as thev are trustees of the 
Washington Central Trust under an agreement and a dec¬ 
laration of trust dated as June 1, 1925, etc.; and the ob¬ 
ligors sign ‘as trustees of the Washington Central Trust 
but not individually.’ 

“The defendant here was dealing with a body of men 
who, it knew, had agreed among themselves to be bound for 
certain purposes, among them the very bond in question, 
by the signature of two. It was dealing with three persons 
who had expressly agreed under seal to transact business 
under a certain name, and by a certain number of signa¬ 
tures. The face of the instrument correctly describes the 
party of the first part as ‘A, B and C, as they are trustees 
of the Washington Central Trust under &c., &c.’ This is 
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the proper description of the contracting pgrty. They 
were not contracting as unassociated individuals, hut as 
persons doing business under a certain name, and in 
969 certain relations to each other and to th$ world, and 
by methods agreed upon, all of which whs known to 
the defendant. 


“At the foot of the paper it was executed by two of the 
trustees, being the number needed under the dejed of trust; 
the surety companies then executed it, and delivered it so 
executed to the obligee, and accepted the premiijium. 

“It was provided (in Par. 38 of the Deed of Trust) that 
‘The undertaking * * * shall be designated for all 

purposes as the Washington Central Trust, and; under that 
name so far as practicable all business shall b^ conducted 
by the Trustees’. i 

“And, in Paragraph 17, ‘Bonds and contracts executed 
by a majority of the trustees shall be effectual as if exe¬ 
cuted by all trustees’. I 

“ ‘The right to adopt a name for business purposes is 
universally conceded to be the right of individuals, part¬ 
nerships and corporations. There is no legal! inhibition 
to the exercise of a like power by the trustees!of a trust 
created for business purposes.’ (Rand v. Farguhar, 226 
Mass. 91). It is accordingly held in that case with respect 
to an instrument under seal, that its execution iii the name 


of the trust by two out of five of the trustees was h complete 
execution. j 

“On the whole we think it plain that the effect of the 
Trust Deed was to exempt the trustees from personal lia¬ 
bility, to provide that creditors should look to i the trust 
funds, that the surety had full knowledge of the provisions 
and limitations of the trust deed, that the Bank ^’as bound 
bv its covenant to recognize a bond signed bv a 
970 majority of the trustees as binding upon jit, that it 
was, without its signature to the surety bond, bound 
by it, and that the surety company by its knowledge of the 
method provided in the Trust Deed for the execution of 
bonds binding upon all the trustees, assented to the exe¬ 
cution by that method. 

“2. Again, the defendant argues that the clianjge in the 
Board of Trustees of the Washington Central Tru|st, by the 
substitution of two new trustees, releases it from ijts obliga¬ 
tion to the obhgce (as to whom there has been no| change.) 

i 

I 


i 


i 
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Its idea is, that it was entitled to the personal manage¬ 
ment of the individuals who were trustees, in whose acumen 
it professes great confidence. 

“It is not entitled to the personal management of the 
retired trustees, first, because the principal obligors on 
the bonds were not the trustees as ordinary individuals, 
but as individuals who had peculiar limitations, known to 
and assented to by the defendant; that is, trustees whose 
powers, terms and personalities were regulated by the Deed 
of Trust. All this must have been in the contemplation of 
the defendant, for it knew the provisions of the Trust Deed. 

“We agree with defendant’s counsel that the Washington 
Central Trust is not an ‘entity,’ in the sense that a corpora¬ 
tion is, and that the defendant dealt with the trustees as 
with individuals. But it is also true that it dealt with them 


as with individuals who had certain qualifications and limi¬ 
tations, which, by the terms of the contract, it agreed to 
recognize. Among these were a capacity to act by majority 
vote, binding upon all, to make changes in the persons of 
the trustees, that trustees might serve as such for a limited 
term, be free from personal liability, and possess 
971 other powers and have other limitations. If the 
defendant was bound bv contract to recognize these 
attributes of the individuals, it is unimportant whether 
they, so qualified and limited, are called an entity, or a 
group, or a continuing body of trustees or merely individ¬ 
uals. 


“Secondly, the condition of the bond was not to insure 
the conduct of any particular individual, but the comple- 
lion of and payment for a building, and the payment of 
principal and interest of certain mortgage bonds. 

“Finally, the bond by its terms including as it does by 
specific reference, the provisions of the Deed of Trust, 
provides, in effect that the obligation shall be a continu¬ 
ing one without reference to the composition of the 
trustees. 


“The defendant has in the bond recognized the continu¬ 
ing character of the obligation. In the bond Burnett, 
Stewart and the Bank, ‘as they are trustees,’ are described 
as the ‘principal*.’ The preambles of the bond go on to say 
‘The principals have delivered to the obligee an Indenture 
of Mortgage,’ and have also executed a Supplemental In¬ 
denture of Mortgage; ‘and the principals by a Loan Agree- 
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i 

i 

ment with Coffin & Burr Inc. * * * have;agreed, etc.’ 

And those documents are specifically incorporated into the 
bond ‘as fully and to all intents as if set forth therein.’ 
Yet these very documents are executed by forpier trustees, 
to whom those who signed the bond are successors. Hager, 
Wadden and Burnett executed the mortgage; Hager, Wad- 
den and Burnett executed the Loan Agreement; Burnett, 
Stewart and the Bank executed the Supplemental Loan 
Agreement. 

“Surely an express description by the defendant in the 
bond of these changing groups of men as the ‘prin- 
972 cipals in the bond’ is an acknowledgment of the con¬ 
tinuing character of the obligation, without refer¬ 
ence to the personality or composition of the trustees. 

“The mortgage also, incorporated in the bond, describes 
the mortgagors as ‘to be taken to include all sjich persons 
as from time to time are trustees of the Washington Cen¬ 
tral Trust, being the trustees under the Declaration of 
Trust, and their successors in the Trust.’ j 

“We have referred to the subject of exoneration of the 
surety by the principal obligor, and the defendant’s argu¬ 
ment that the absence of the Bank’s signature j deprives it 
of that right against the most substantial of the obligors. 
Since the Bank has agreed to be bound by any bond exe¬ 
cuted by a majority of the three trustees, that is, by two 
of them, it is our opinion that the Bank is bound to the 
bond. Nevertheless the defendant loses nothing, whether 
the Bank is bound or not, because it, the defendant, could 
make no claim against the Bank for personal liability, for 
the reason that this is covenanted against ini the Trust 
Deed, of which the defendant had notice. 

“That such a provision is valid is long and thoroughly 
established. 

“It was said by Gibson, J. in Hess v. Wertsj 4 S. & R. 
356, 359, ‘I see no reason to doubt but that they (partners) 
may limit their responsibility, by an express stipulation 
made with the party with whom they contract, and clearly 
understood by him at the time.’ ! 

“It is possible by clear language for a trustee to indi¬ 
cate that no personal liability on his part is contemplated, 
and such language will be given effect.’ 

i 

57—5108a ! 
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973 Williston on Contracts, Section 312. 

Parties may provide in the contract that the trus¬ 
tees shall not be personally liable, and that the creditor 
agrees to look solely to the trust property for the satisfac¬ 
tion of the obligation. J. P. Hidebrand. The Massachus¬ 
etts Trust, 59 Am. Law Rev., 22, and cases cited in Note 15. 

It is superfluous to refer to the authorities upon the sub¬ 
ject of the quantum of proof of notice of the covenant to 
limit the trustee’s liability because the affidavit of defense 
does not allege want of notice; and could not do so in view 
of the recitals in the bond, the form of signature, and the 
recitals in the Loan Agreements, original and supplemental, 
and in the Indenture of Mortgage, original and supple¬ 
mental. 

The attitude of the authorities on the subject is, however, 
indicated below. 

If the trustees designate themselves “as trustees but 
not individually,” or “as trustees but not otherwise,” per¬ 
sonal liability is excluded. 

Hildebrand (Supra) page 23. 

Williston on Contracts, Section 312. 

In Hallett v. Dowdall, 18, Q. B. 2, a limitation of liability 
to the fund was upheld because the provision in the articles 
of association to that effect was incorporated in the con¬ 
tract. 

Beaver v. McGrath, 50 P. S. 485. 

Taylor v. Davis, 110 U. S. 330, 335. 

Bank of Topeka v. Eaton, 100 Fed. 8, and 107 Fed. 

1003. 

McCarthv v. Parker, 243 Mass. 465. 

Where the terms of the Declaration of Trust ex- 

974 empting the Trustees or the shareholders from per¬ 
sonal liability are known to the creditor he cannot 

assert personal liability against them. 

McCarthy v. Parker, 243 Mass. 465. 

“The terms of the note, in that it contains the words ‘as 
such trustee under the declaration of trust dated Mav 23, 
1887, and not otherwise’ obligated it to abide by the terms 
of the articles of association. Whether plaintiff examined 
the articles or knev r their contents is of no consequence.” 

Bank of Topeka v. Eaton, 100 Fed. 8. 
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I 

i 

i 
| 

i 

I 

A covenant by trustees “as such trustees but not other¬ 
wise’ ’ to repay a loan is merely a covenant to repay the 
money out of the trust fund and does not impose personal 
responsibility on them. 

Wriglitington on Unincorporated Associations, p. 227. 

I 

Before we take up the remaining defenses offered we 
must refer to one of them, in particular, because, unless 
the defendant’s position with regard to it is icorrect, the 
others need not be considered. 

The defendant avers that the defaults complained of were 
caused by the acts of plaintiff “who cannot sue in his own 
wrong.” | 

! 

The basis of this criticism is the fact that the Shawmut 
National Bank is now both a trustee under the Washington 
Central Trust and the Trustee under the mortgage for the 
first mortgage bondholders. I 

When that mortgage was executed the Bank was not one 
of the trustees of Washington Central Trust, but 
975 became one later. j 

At the outset of the affidavit of defense, counsel 
says that he will refer to the “National Shawmfit Bank of 
Boston” as the “plaintiff.” He pursues that; plan con¬ 
sistently throughout the affidavit. This is both; erroneous 
and confusing. The plaintiff is not the “National Shaw¬ 
mut Bank” but the National Shawmut Bank, Trustee under 
the mortgage given as security for the first mortgage bonds. 
It sues for the benefit of its cestuis que trustentj, and in a 
representative capacity, and not personally or as a trustee 
under the business trust. When it became, as it! did later, 
one of the three trustees of the Washington Central Trust 
it did many things in that capacity which it was obliged 
to do under the Loan Agreement and the Supplemental. 
Loan Agreement, and many other things which; it had a 
right to do as one of the builders and owners of the prop¬ 
erty, in which things the bondholders had no voi^e or con¬ 
trol, or right to interfere, and in the doing of which it in 
no way bound the bondholders. In doing these ithings it 
did not act for its cestuis que trustent, nor profess to so 
act, and if it had it would be beyond its powers as such 
trustee. ! 


i 
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What it did may affect the rights of the surety company 
against the Washington Central Trust, or against the Shaw- 
mut Bank personally, but cannot affect the rights of the 
bondholders, and cannot constitute a defense against the 
Shawmut Bank in a suit brought in its representative ca¬ 
pacity as Trustee for the benefit of these bondholders. 

The general rule is that a trustee cannot charge the trust 
estate by his executory contracts unless authorized to do 
so by the instrument creating the trust. On such con- 

976 tracts he is personally liable, and the remedy is 
against him personally. He has no principal and 

the rules that determine the liability of an agent are not 
applicable to trustees. 26 R. C. L. Sec. 175, p. 1316. 

The defendant’s argument that the Bank, as Mortgage 
Trustee cannot divest itself of its knowledge or the effect 
of its conduct as a member of the Washington Central 
Trust would have weight if the Bank’s own interests or 
property were at stake. But it has no personal interest in 
this suit, or in the rights arising out of the suretv bond. 
The interests and rights involved are those of the bond¬ 
holders. The Bank, as Trustee, is a mere legal title holder 
with respect to the first mortgage bonds, with no more duty 
than a safe deposit box to keep them safely. 

Unless this is so the surety bond was a farce. Its pur¬ 
pose and covenant was to save the first mortgage trustee 
(or rather its cestuis que trustent) from defaults of the 
principal obligor, and if the Bank, as Trustee, is to be 
deemed the same person as the Bank, as principal on the 
bond, the condition of the latter was to save it harmless 
against its own default. In other words, the bond was in¬ 
effective and useless from the beginning. 

As counsel for plaintiff say in their brief, “If every de¬ 
fault of the Trustees of the Washington Central Trust, the 
principals in the surety bond, may be indirectly imputed 
to the mortgage bondholders, for which the plaintiff is trus¬ 
tee, no liability on the surety bond would be conceivable, 
since every default by the principal could thus be imputed 
to the obligee on the bond.” 

Surely the parties had no such intention. 

977 We hold that the Trustee under the first mortgage 
and the bondholders secured by that mortgage are 

not responsible for any act of the Bank done in any other 
capacity. 
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Before taking up these alleged irregular payments we 
must refer to the provision of the Loan Agreement, by 
which all payments were regulated. In a word, it pro¬ 
vided that all payments were to be made on the written 
order of the 44 Lender.’’ And there is no aterment any¬ 
where in the affidavit that the 4 ‘Lender’’ did hot order the 
questioned payments. j 

We will now consider in detail the payments referred to. 
Some of them are alleged to have been made; by the Bank 
acting as one of the Trustees of the Washington Central 
Trust; and as to others it is simply alleged that the “plain¬ 
tiff”, meaning the Bank, -without regard to }ts capacity, 
paid them. j 

Assuming that the affidavit had alleged (as it does not) 
that the Bank had made the payments as Trustee under 
the first mortgage bonds, the payments would have been 
entirely regular, because the Trustee was bound under the 
Loan Agreement to pay as instructed by Coffin & Burr, 
Inc. i 

Under that agreement Coffin & Burr Inc. agreed to take 
the first mortgage bonds, that is to lend the moriey. It was 
provided that on receipt of the bonds by thej lender the 
latter was to deposit the principal (less an agreed dis¬ 
count) with the Trustee under the mortgage, and the latter 
to advance it to the borrower in accordance with; a schedule. 
No question arises about the first advance of $1,690,000. 
It is the disposition of some of the proceeds of subsequent 
advances that defendant criticizes. These, it was provided, 
were to be made monthly 4 4 in such sums as are necessary 
to meet 50% of the sum certified by” the lender’s 
978 architects. The architect’s certificates ye re to be 
delivered monthly to the lender, and 4 4 the lender 
shall * * * transmit to the Trustee appropriate instruc¬ 
tions authorizing the payment when due of the lamount of 
the advance.” 44 All advances shall be paid * j * * by 

the lender to the Trustee and payment to thej borrower 
of any money advanced or deposited with the Trustee on 
account of the loan shall he made only on the written order 
of the Lender.” j 

It is plain that the plans placed no responsibility for pay¬ 
ments upon the Trustee except to see that it had the written 
order from the lender to pay. j 


i 

i 
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This is what would be expected. The Trustee was a 
mere stakeholder. The person who was interested in see¬ 
ing that the building was built and paid for was the lender 
of the money on the security of the bonds, which would 
be worthless if the money was not devoted to the building. 

It is a fact that nowhere in the affidavit do we find any 
averment that the Trustee disposed of any money or made 
any payments without the order of the lender. 

3. The third defense is that a change was made in the 
contract with the building contractor, which change defend¬ 
ant avers affected its liability and released it. 

It is conceded by the defendant that the contract referred 
to was not in existence when the surety bonds were ex¬ 
ecuted. But its theory is that when the contract was later 
executed the provisions of the bond attached and the con¬ 
tract, when later executed, became unalterable, as if the 
suretyship had been entered into on the faith of an exist¬ 
ing contract on those terms. That is to say that while 
under the terms of the bond the obligee was at lib- 
979 erty to contract with whom it pleased and on such 
terms as it wished, and as often as it wished, that 
this right must be exercised but once and unalterably. No 
such express provision is found in the bond, and in our 
opinion to state the proposition is to answer it. The condi¬ 
tion of the bond discloses no limitation of the form of pay¬ 
ment to be provided in the future contract with the builder 
to be chosen, nor the number of builders who might be 
employed, nor the number of contracts with builders. All 
it provides for is the construction of the building and pay¬ 
ment for it. 

It is alleged that the 4 4 plaintiff’’ consented to the alleged 
change. 

Even if it did, and even if the contract was unalterable, 
the facts show that there was no change in the contract. 
They are these: Four and a half months after the bond 
was executed, a contract for the erection of the building 
was made with one Stewart. The bond was executed April 
1, 1926. The contract on September 15, 1926. The con¬ 
tract contained a provision that the last payment of $90,- 
000 might, at the option of the owners, be paid in pre¬ 
ferred shares of the face value of $100,000, or in cash. The 
so-called change was an agreement by which Stewart ac- 
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cepted $83,000 cash instead of $90,000 cash; or shares in 
the face value of $100,000. The defendant gratuitously 
ascribes, as a motive for this, a desire “to create a default 
in the surety bonds.” The more obvious motive appears 
to us to be to save $7,000. There is no averknent that the 
preferred stock was not worth its face value,; or not worth 
at least $83,000. On the contrary, the affidavit contains an 
averment that the preferred shares were sold at par, less 
an underwriter’s commission of 12 per Cent. At this 
980 rate $100,000 of face value of the preferred shares 
would be worth $88,000. But this is aside from the, 
question. The averment of defense is a change in the con¬ 
tract. The fact is it was an exercise of the I option exist¬ 
ing in the contract. That the owner took a contract with 
Stewart as a voucher or exercised his option by means of 
a writing does not change the situation. j 

4. The fourth head of defense is that unauthorized al¬ 
terations were made in the plans of the building. This re¬ 
fers to an item of $82,340.47 paid, and another item of $35,- 
000 due, for fitting up the building with partitions, and 
making alterations to suit tenants. Defendant says that 
the plans referred to in the surety bond were'for a build¬ 
ing “in the white,” that is without partitions to suit the 
requirements of tenants. The mere allegation that moneys 
were spent for the equipment referred to does not amount 
to a defense unless the moneys were drawn from funds ear¬ 
marked to pay for the building described in the! bond. The 
owner was at liberty to equip his building, to add to it, and 
to alter it at his own expense, out of his own funds. If 
the items of $82,340.47 and $35,000 which are in dispute 
were drawn upon any fund upon which the surety had a 
right to rely for indemnity or relief, there should have 
been an averment to that effect. It is not sufficient to say 
simply that the owner spent these amounts upon improve¬ 
ments upon the property. ! 

The averment in this connection is this, “There was dis¬ 
bursed to the contractors, in payment for said (alterations 
(to the building) and changes, the sum of $821,340.47 out 
of moneys controlled by the ‘plaintiff’ (meaning the Bank 
individually) and held in trust for the purpose of 
981 completing the building in accordance! with the 
original contract, plans and specifications.” It is. 
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to be noticed that the defendant does not aver how the 
trust arose which created this obligation. The only trust 
fund the defendant had any claim against were the pro¬ 
ceeds of the first and second mortgage bonds, and the pre¬ 
ferred shares, 50 per cent, to be paid out of the first fund 
and 25 per cent, out of each of the others. There is no 
averment which of these funds was drawn upon, or upon 
what trust “the moneys controlled by the plaintiff and held 
in trust for completing the building” w^ere held. In a cer¬ 
tain sense all moneys contributed by the shareholders were 
held by the Trustees in trust for them. On the other hand, 
the only trust funds in which the defendants were inter¬ 
ested were those above mentioned in the proportion named. 
If the owners infringed on these funds sufficiently to ef¬ 
fect the defendant the latter should have so averred. The 
relative size of the three funds, $3,300,000, $800,000 and 
$1,800,000 to the cost of the building, $1,400,000, may ac¬ 
count for the failure of the defendant to aver that they 
were infringed upon by payments of $82,000 and $35,000. 

Again, the bond is conditioned on the erection of the 
building in accordance with certain plans and' specifications 
as amended from time to time in accordance with the mort¬ 
gage and the Loan Agreement, both of which agreements 
were incorporated into the bond. One of the conditions ef 
the bond was that the principal shall 4 4 erect * * * the 

structure according to the terms * * * of the Mortgage 
and Loan Agreement or any modification thereof assented 
to in writing by the lender and the sureties, and the plans 
and specifications therein referred to as amended 
982 from time to time in accordance therewith.” That 
is, the documents could not be changed except in 
writing, but no such requirement applied to the plans and 
specifications. These might be 44 amended from time to 
time” provided they were kept in accord with the Inden¬ 
ture and the Loan Agreement. The former provided as to 
changes in plan Article V. 44 but permission of the Trustee 
shall not be required as a condition to the making by the 
mortgagors of * * proper partitions, fittings and im¬ 

provements of tenants.” The Loan Agreement provides 
in Section 2, 4 4 The borro'wer agrees to construct * * * 

a building substantially as above stated subject to amend¬ 
ments in the plans and specifications.” And that changes 
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in the plans were thought probable is evident from the fact 
that the plans were made before it was known what plots 
of ground the building was to cover. j 

It is true that Section G of the Loan Agreement pro¬ 
vides that 4 ‘no material modifications in th6 plans and 
specifications shall be made by the borrower j without the 
written approval of the lender.’’ The defendant can get no 
benefit from this provision which regulated the relations 
between the parties to the loan. Besides it is evident that 
the lender approved because it is averred thajt $82,340.47 
of the expense has been paid, which could nojt under the 
Loan Agreement have been done without the certificate of 
the lender’s architect, and instructions by the lender to the 
Trustee. 

Finally, Covenant 4 of the bond provides: “Any altera¬ 
tions which may be made in the terms of said Loan Agree¬ 
ment for the work to be done under it, shall not j in any way 
release the principals or the sureties or eitheij or any of 
them * * * from liability liereunde^, notice to 

983 the sureties of any * * * alteration j* * * be¬ 
ing hereby waived. ’ ’ j 

It is true that no alteration was made in the written 
Loan Agreement, but a writing is not required. The lender 
and the borrower could have altered that agreemjent orally; 
and they evidently did so, when the borrower equipped the 
building with partitions and the lender approved the bill 
for them. j 

5. In addition it is charged that 25 per cent, j of certain 
bills for work done, amounting to $73,000, which should 
have been paid by the City Central Corporation, jthe under¬ 
writer of the preferred shares, were not paid byj that com¬ 
pany, but by the “plaintiff” i. e. the Bank. There is no 
averment that they were not paid by direction of the 
“Lender,” that is, Coffin & Burr Inc., upon whose direc¬ 
tion the Trustee under the first mortgage was tq make all 
payments, and who had a right to “advance F in any 
amount on the total sum it had agreed to lend. I 
But no matter by whom the payment was ma<jle, it had 
to be made for the money was due to the workmen and 
material men; and to that extent the defendant was re¬ 
lieved of liability. If these bills had not been ! paid the 
liens would have been so much greater. j 
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6. The last subject of complaint is that the Trustees of 
the Washington Central Trust disbursed between June 1, 
1926, and September 1, 1927, $144,016.94, in dividends to 
holders of the preferred shares. These shares had been 
sold at par, realizing $1,831,000, less a 12 per cent, under¬ 
writing commission. 

Under the Articles of Association of the Washington 
Central Trust (Art. 22 p. 18) of which the defendant had 
notice, payment of dividends on the preferred shares 
984 from the proceeds of the bonds, pending the con¬ 
struction of the building, vras permitted. The pro¬ 
vision is: ‘‘The Trustees may during periods of construc¬ 
tion pay dividends in their discretion upon the preferred 
shares, even if said dividends have not been earned, and 
may charge the * * * sa id dividends against capital ac¬ 
count or otherwise as they deem advisable.’’ 

7. The defendant finally avers that if these payments un¬ 
authorized, it says, had not been made, the Washington 
Central Trust wr>uld have had in its possession or under its 
control sufficient funds on November 5, 1927, to fully pay 
all the costs of erection, construction and equipment. 

The defendant here refers to $112,752.33 winch the Wash¬ 
ington Central Trustees had in cash and the items above 
discussed, that is $82,340.47; $83,000; 144,016.94 and $73,- 
393.15, altogether $395,512.89. It fails to take into con¬ 
sideration that $150,000 of this w’as earmarked in the Loan 
Agreement for payment of interest on bonds during con¬ 
struction, which w’ould reduce available money to $245,- 
512.89. And w~e have already showui that the items of $82,- 
340.47, $83,000, $73,393.15 and $144,016.94, altogether $282,- 
750.56, were properly paid. So that there wrere no funds 
out of which the lien could have been paid. 

These payments are specifically alleged to have been 
made by the “plaintiff and its co-trustees,” that is, by the 
Washington Central Trust. We are unable to see how the 
violation of a surety bond by the principal obligor can op¬ 
erate as a defense of the suretv. 

The bond and other contracts w^ere executed and to be 
performed in other jurisdictions than Pennsylvania. The 
defendant properly contends that they are regulated 
985 except as to pleading, by the law of those jurisdic¬ 
tions. It is also averred that there are no statutes 
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involved nor decisions of courts interpreting Statutes, but 
that the questions raised are governed solely iby the com¬ 
mon law of the foreign jurisdictions. 

The defendant has, and we think correctly, iadopted the 
plan of stating the rule, that is averring it as a fact, in¬ 
stead of pleading the decisions. There are no precedents 
in Pennsylvania for this—we are told—but the difficulty 
of pleading the common law of a State by a rbcital in the 
pleadings of the decisions, justifies, we think, ^he practice 
adopted by the defendant. Unfortunately foif it, the de¬ 
fendant is not helped by any of the stated rules. Assum¬ 
ing them to be true, as we must, they all fail; of applica¬ 
tion to the instant case, because of the universality of 
their statement; and each one fails in pertinency by the 
omission of important particulars not coverecl bv, or in¬ 
cluded in, the rule as pleaded. I 

The amount of the defaults alleged in the ninth, fifteenth 
and sixteenth paragraphs of the plaintiff’s statement are 
not denied. Their total far exceeds the penal jsum of the 
bond, so that it is not necessary to pass upon tjhe item re¬ 
ferred to in the twenty-first paragraph. ! 

We are of opinion, for the reasons given above, that no 
sufficient defense has been made to the plaintiff’s claim; 
and That judgment should be given in favor of! the plain¬ 
tiff, and against the defendant, in the sum of' $1,200,000 
with interest on $132,000 thereof from December 1st, 1927, 
and with interest on $1,068,000, from May 11, 19£8.” 

986 Harry G. Watts, a witness called on j behalf of 
Stewart & Company, testified as follows: He is vice- 
president of Stewart & Company: in September, 1926, he 
was with the same company in the capacity of assistant to 
the president: he negotiated the contract betweeg his com¬ 
pany and the trustees of the Washington Central; Trust for 
the erection of the Washington Building; his company was 
asked by the architects to figure the foundation of the 
building which thev did, but thev were not the lowest bidder 
and did not get that contract; but eight or niqe months 
later, about April, 1926, they were asked to figure upon the 
superstructure; that he went to Boston to the architects’ 
office with his company’s bid for the work; there were nu¬ 
merous changes thereafter in the specifications, alternates 
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and things of that sort, which were finally consummated in 
the contract entered into between his company and the trus¬ 
tees of said Trust in September, 1926; that the details of 
the proposed contract had been discussed with the archi¬ 
tects and with Mr. Hagar and he had no conversations with 
any other persons connected with the Washington Central 
Trust; Hagar represented himself to the witness as repre¬ 
senting the trustees of the Washington Central Trust, and 
witness understood in their negotiations that Hagar was 
such representative; prior to entering into the contract and 
some time between the latter part of April and the twenty- 
fifth of September there were a number of confer- 
987 dices with Hagar in which witness was endeavor¬ 
ing to be assured by him how he was going to be paid 
for the building if witness’ company took the contract; 
Hagar showed witness his financial set up, that is, his plan 
of financing with his $3,300,000 first mortgage and the $800,- 
000 second mortgage, and the $1,700,000 or $1,800,000 pre¬ 
ferred stock; also what it was going to cost. At that time 
Hagar stated to witness that he had a completion bond, 
which witness asked to see but Hagar did not have the orig¬ 
inal ; lie did, however, show witness a copy of the first mort¬ 
gage agreement in which that bond was mentioned, and also 
showed him the Coffin & Burr circular in which the comple¬ 
tion bond was mentioned, and with that assurance witness 
recommended to his company that the contract be signed. 
Witness identified the first mortgage or deed of trust as 
the instrument which Hagar had exhibited to him and read 
therefrom the following which he stated was one of the pro¬ 
visions to which Hagar had directed his attention: 

“(e) if* the building (herein called the ‘original build¬ 
ing 7 ) to be erected on the parcels originally subjected to the 
lien of this mortgage be not already completed, the delivery 
to the Trustee of a bond in the penal sum of one million two 
hundred thousand dollars ($1,200,000) executed by the Bor¬ 
rower as Principal and a responsible surety company or 
responsible surety companies authorized to do business in 
Washington, D. C., and in the Commonwealth of 
9S8 Massachusetts, as Surety or Sureties, conditioned 
for the completion of the entire structure formed by 
the ‘original building’ and the ‘addition’ in accordance with 
the plans and specifications therefor, referred to in the 
Loan Agreement, and in accordance with the supplemental 
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indenture or indentures hereinbefore referred to; such 
bond shall be in the form provided in the Loan Agreement 
and may be substituted for the bond in the penal sum of 
eight hundred thousand dollars ($800,000) referred to in the 
Loan Agreement; or 

“(f) if said original building be already erected and com¬ 
pleted the delivery to the trustee of a bond in the penal 
sum of four hundred thousand dollars ($400,00j0) executed 
by the Borrower as Principal and a responsible Isurety com¬ 
pany or responsible surety companies authorized to do 
business in Washington, D. C., and in the Commonwealth of 
Massachusetts, as Surety or Sureties, conditioned for the 
completion of said ‘addition’ in accordance with the plans 
and specifications for such ‘addition’ referred to in the 
Loan Agreement and in accordance with the supplemental 
indenture or indentures hereinbefore referred to, such 
bond to be in the form provided in the Loan Agreement.” 

Witness identified a Coffin & Burr circular, which was in 
evidence marked “Exhibit Barton 2,” as the circular to 
which he had previously referred as having been exhibited 
to him by Hagar and read therefrom the particular por¬ 
tion to which his attention had been directed, as!follows: 

I 

j 

989 “Security and Special Safeguards. j 

“These First Mortgage bond- are the direct j obligation 
of the Washington Central Trust and will be secured by a 
first closed mortgage on both the land and building owned 
in fee. During the construction period the proceeds of the 
bonds will be impounded with the Trustee to the extent nec¬ 
essary to maintain at all times a substantial inargin of 
security for the bondholders. Completion of th£ building 
free from mechanics’ liens is guaranteed by thej Hartford 
Accident & Indemnity Company, the Maryland! Casualty 
Company and The Metropolitan Casualty Insurance Com¬ 
pany of New York, under joint and several bojnd in the 
amount of $1,200,000.” 

Witness further testified that after he was convinced that 
there was a completion bond in the amount of $1,^00,000 he 
was satisfied to recommend the signing of the contract by 
his company; Hagar also made the statement to the witness 
during the negotiations leading up to the contract that he 
had sold all of the preferred stock except a reserve which 




910 JAMES STEWART & COMPANY ET AL. VS. 

was to be held for conversion and $100,000 in addition 
thereto; that Hagar wanted his company to take that $100,- 
000 of preferred stock as their final payment with an agree¬ 
ment from the Trustees that they would buy it back within a 
period to be agreed upon; Hagar wanted the period to be 
one year, but witness and Hagar finally agreed that it 
should be bought back within eight months. This agree¬ 
ment as to the preferred stock was reduced in writ- 

990 ing at the time the main contract was signed. Wit¬ 
ness also identified the circular issued by Whitney, 

Cox & Company as having been handed to him by Hagar 
(during the summer of 1920) prior to the execution of the 
contract, and he further identified certain lead pencil notes 
appearing thereon as being in the handwriting of Mr. A. M. 
Stewart and stated that the same were placed there by Mr. 
Stewart in the presence of the witness. He also identified 
certain other pencil notes on the first page of said circular 
as being in the hand-writing of Hagar. Said Whitney, Cox 
& Company circular v T as thereupon introduced in evidence 
and marked 4 f Stewart-Watts Exhibit 1.” Said circular wms 
for the purpose of advertising for sale the preferred stock 
of the Washington Central Trust and contained, among 
other statements, the following: 

991 On the first page thereof under a picture of the 
proposed Washington Building, in prominent type, is 

the following: 

4 4 The Washington Building is located at New York 
Avenue, 15th and G Streets, at the head of the 'Court 
of Honor'—which is that portion of Pennsylvania Avenue, 
between 15th and 17th Streets, in front of the Buildings of 
the State, War, Navy and Treasury Departments, and the 
White House—in Washington, D. C. The land comprises 
22,368’ square feet, with two principal business corners; it 
is considered in real estate circles as one of the 'World 
Corners.’ This outstanding building has been originated 
by Nev~ England business interests; developed by New 
England artistic talent; financed by New England capital 
and will be—for generations to come—a conclusive evi¬ 
dence, internationally prominent, of the substantial prog¬ 
ress and achievement for which the people of the New 
England States have always been famous throughout Our 
Country.” 
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i 

“Valuation j 

i 

i 

Land appraisal by Shannon & Luclis, Inc., jof 

Washington .j. .$2,975,000 

Appraisal by John L. Weaver, Esq., of land and 

building when completed. i. . 6,000,000 

i 

992 4 4 Details of Financing j 

i 

Authorized; Outstanding 

First Mortgage 6% Sinking Fund ] 

Gold Bonds, due June 1, 1940.. Closed j $3,300,000 

Fifteen-year 7% Convertible Gold j 

Bonds, due June 1, 1940. Closed | $ 800,000 

7% Preferred Stock (par value i 

$100 per share). $2,500,000* j 1,700,000 

Common Stock (no par value).... 25,000 slis. j 25,000 shs. 

993 Witness stated that the Whitney, Cox & Company 
circular was only a part of the general financial pic¬ 
ture that Hagar gave him; that it did not show the amount 
of obligation as against the property and was the! only thing 
in writing that Hagar apparently had and he gave it to 
witness for that purpose on an occasion when wjitness was 
in Hagar’s office; when witness secured all of the informa¬ 
tion which he sought with respect to the project and the 
erection of the building, he took the matter up With other 
officers of his company with a view to determining whether 
the company would enter into the contract. Dpring wit¬ 
ness ’ talks with Hagar, there was no suggestion of other 
protection to Stewart & Company for payment for the 
erection of the building, and witness depended on the surety 
bonds referred to and the financial set up shoWn him by 
Hagar, for their payment, and upon Hagar’s assurance that 
he had sold the preferred stock; the witness’ report of the 
representations which had been made by Hagar were to the 
Chairman of the Board of his company, Mr. A. M.j Stewart; 
that the witness did not have authority to enteij into the 
contract without the approval of Mr. A. M. Stewart; this 
report was made at his company’s New York office about 
Seotember 1, 1926, prior to the execution and delivery of 

_ i 

* Including 8,000 shares 7% Preferred stock reserved for convertible bond 
issue.” I 
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the contract. The contract was subsequently executed and 
was identified by the witness and received in evidence as 
“Stewart-Watts Exhibit 2.” The witness also identified 
certain initialing which appears upon said contract, 

994 as follows: “0. K., A. 0. II.” as those of Mr. Hagar, 
and 4i H. W. L.” as the initials of Mr. Lowman, the 

then vice-president of Stewart & Company, and stated that 
he saw both of said gentlemen place their initials thereon. 
After identification by the witness the paper writings con¬ 
stituting the modifications of the main contract were ad¬ 
mitted in evidence, as follows: “Stewart-Watts Exhibit 3,” 
being in the form of a letter dated September 15, 1926; 
“Ste wart-Watts Exhibit 4” in the form of a letter dated 
June 23, 1927, and “Stewart-Watts Exhibit 5,” being in the 
form of a letter dated June 23,1927. These four documents 
are the same as those hereinabove set forth as established 
facts in the case, and true copies thereof are exhibits to 
Stewart & Co.’s answer and counterclaim. The arrange¬ 
ment for payment under the original contract was what is 
known as a lump sum or guaranteed cost and fixed fee in 
which Stewart & Company guaranteed the cost and got a 
fee and split fifty-fifty with the owners on any savings that 
may be developed. These savings were approximated at 
about $40,000 and witness’ company gave their check for 
$20,000 to the trustees of the Washington Central Trust for 
their half, and thereafter the contract went on upon a lump 
sum basis. 

On cross-examination bv counsel for The National Shaw- 

* 

mut Bank, Trustee, the witness testified that the provi¬ 
sion of the first mortgage above referred to is the provi¬ 
sion that Hagar showed him and which he read, being the 
only place where the completion bond is mentioned defi¬ 
nitely ; he did not read the whole document through, 

995 but did read the whole of Section 9 just as it is; he 
had previously read the provision above mentioned 

and did not turn back to make any comparison; there were 
only two provisions pointed out to him and they both per¬ 
tained to the completion bond; as to the reference of any 
other Article to this, he did not read them at all; he did not 
read or refer to Article VII; he was looking for the money 
to pay the contract; that was what he was particularly in¬ 
terested in; the reason he did not look at Article VII was 
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because lie was perfectly satisfied upon reading the provi¬ 
sions referred to, taken with what Hagar had! told him, that 
his company was entirely secured for payment, and he 
never even thought of any reference to foreclosure or any 
proceeding under Article VII or any other article, as they 
had a completion bond for $1,200,000 which meant what he 
always understood in twenty-five years in tliat business a 
completion bond, and he was satisfied it was all right; he 
did not contemplate the question of possible foreclosure or 
he would never have authorized the contract!; what might 
or might not happen in the event of foreclosure did not in¬ 
terest him. 

On cross-examination by counsel for the plaintiff, wit¬ 
ness testified: j 

There were a number of conferences with Hagar in Ha- 
gar’s office in Boston, some in the architects’ office there, 
and a number in the office of witness’ company in New 
York, and one in Hagar’s office in the ^Metropolitan 
996 Bank Building in Washington; witness had known 
the ground and the situation for 25 or 30 years; 
Hagar showed witness a copy of the first mortgage cover¬ 
ing the loan of $3,300,000; witness never saw^ the second 
mortgage, but the set up which Hagar showed ljiim included 
the figures of $800,000 of second mortgage; Hagar further 
told him that he had sold all but $100,000 of preferred 
stock plus a reserve for conversion; that his company knew 
how much preferred stock was proposed to bd issued and 
made a lead pencil memorandum on the Whitney, Cox & 
Company circular; he knew that the first and second mort¬ 
gages had been executed and recorded prior to i the making 
of their contract; he never saw the declaration bf trust un¬ 
til after the building was finished, nor the recprd thereof; 
he never saw the loan agreement nor the second mortgage 
nor the surety bond; that he asked for the latter!and Hagar 
told him it was in the hands of The Shawmut Bank and 
that what he exhibited to the witness was “sufficient proof 
to you that it has been executed” and showed the witness 
the first mortgage and the Coffin & Burr statement guar¬ 
anteeing that it be completed free of liens; witness and Mr. 
Hagar agreed to most of the details of the contract at Bos- 

j 

58—5108a 

j 

i 

i 

! 
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ton and then they went together to New York on the four¬ 
teenth or fifteen of September and got the contract together 
with some final minor modifications which had to be agreed 
on with Mr. A. M. Stewart, and the contract was signed that 
day. The modification of the contract which bears the same 
date as the main contract contained the condition 

997 which witness had with Ilagar before even he vrould 
agree that the contract should be signed; Hagar had 

the form of contract drawn by his architects in Boston 
which they took with them to New York, and witness would 
not approve the contract without the guarantee from the 
trustees of the Washington Central Trust that they would 
take the preferred stock off his company’s hands. Conse¬ 
quently the letter was drawn on the same day before the 
contract, and Hagar at that time agreed to have it signed 
by the trustees; it was signed by Hagar and he took it back 
to Boston, had it signed by the trustees and sent to them, 
in which they agreed to the provision as to the preferred 
stock, before any contract was delivered; the agreement of 
June 23, 1927, “Stewart-Watts Exhibit 5” was to buy back 
at a discount the preferred stock referred to, by which it 
was agreed that witness’ company would give the trustees 
of the Washington Central Trust $7,000 discount rather 
than carry the stock for eight months more, so that they 
could get the whole contract on a cash basis. The original 
plan for the building showed what is called a loft building 
with merely corridors and toilets and elevator enclosures 
and stair halls and all that sort of thing in the building, 
the balance left to be erected to suit the tenants. While 
the plans did not show that the other work would be done, 
the contract very clearly provided for it and how it was to 
be paid for, and unit prices are set up in that con- 

998 tract to pay for it. About thirty per cent of the 
building is partitioned for tenants; his company built 

all the partitions that were shown on the original plans and 
a number of additional partitions called for by the contract 
to be built from time to time as ordered by the architects 
as tenants go into the building. 

On cross-examination by counsel for the Surety Compa¬ 
nies the witness testified that Hagar never showed him the 
completion bond, that when Hagar told him of the com¬ 
pletion bond they were in Hagar’s office at 208 Washington 
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Street, Boston; that if he is not mistaken this was about 
August of 1926. It was just prior to the final working up 
of the contract for signature; Hagar told witness that he 
had a bond guaranteeing the completion of the building free 
of liens and asked what did witness have to worry about; 
that witness said to him “show me something!so that I will 
be able to tell Mr. Stewart that I had seen a paper showing 
that there is such a bond”, and then it wa$ that Hagar 
showed witness that first mortgage and the Coffin & Burr 
statement, both of them stating that there wasja completion 
bond furnished guaranteeing the completion off the building 
free of liens. Witness’ company had a lien! and he was 
willing to go ahead. Hagar may have told the witness some¬ 
thing more; witness did not know; witness did!not recollect 
that Hagar told him anything more; witness never saw the 
bond; Hagar did not tell witness in whose favor the bond 
ran. I 

On further cross-examination by counsel for the plaintiff 
the witness stated that the circular exhibited to him 

I 

999 by Hagar and to which he intended to refer was the 
preferred stock circular. i 

Alexander M. Stewart, a witness called oh behalf of 
Stewart & Company, testified as follows: 

He is the chairman of James Stewart & Corhpany, Inc., 
and is the active directing head of that corporation; that 
he discussed fully the matter of the proposed Contract for 
the Washington Building with Mr. Watts when! the matter 
came up and he got reports from Mr. Watts with reference 
to the matter prior to the execution of the contract. There¬ 
upon counsel for Stewart & Company asked the witness the 
following question: “Did you get any report from him as 
to the surety bond,” to which objection was made by coun¬ 
sel for the surety companies, counsel for the plaintiff and 
counsel for the National Shawmut Bank of Boston, Trustee, 
which objections were sustained by the Court. Whereupon 
counsel for Stewart & Company noted an exception and 
stated to the Court that they proposed to prove by this 
witness that he directed the execution of the contract on 
the strength of the report of the existence of thej said com¬ 
pletion bond; that as the directing head of his company it 
was the witness’ responsibility and duty to deterinine what 

i 

i 

i 

i 
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contracts his company should enter into and which it should 
not; that he directed Mr. Watts to get information in re¬ 
gard to the financing and the provision that would be made 
for payment for Stewart & Company’s contract; that Mr. 
Watts reported to him what he had learned in Boston 

1000 from Mr. Hagar, from the first mortgage and the 
Coffin & Burr circular as to the completion bond, and 

that it was upon the strength of that report by Mr. Watts 
that witness authorized the execution and delivery of their 
contract of September 15, 1926. 

William Abraham Winn, a witness recalled by counsel 
for Weaver Brothers, Inc., testified as follows: 

Commencing in August, 1926, when witness went with 
City Central, going through that year and also the follow¬ 
ing year, 1927, the financial records of the City Central and 
the financial records of the Washington Central Trust were 
all kept in the same room or office in Boston, Mass. The 
leases in connection with the Washington Building were 
also kept in that of-ice, although said leases have since been 
turned over to the receivers in this case. Witness produced 
a book account showing the financial transactions of the 
Washington Central Trust, and turned to entry of De¬ 
cember 1, 1926, page 9 of cash book of said Washington 
Central Trust,! showing payment on that date of $2,700 to 
Weaver Brothers on account of services in connection with 
lease to Remington Typewriter Company. From the time 
witness went with City Central up to October 1, 1926, the 
same person made the entries in the account books of the 
Washington Central Trust and also of City Central. From 
October 1, 1926, to June 1, 1927, the entries in both 

1001 sets of account books were also made by the same 
person, although a different person from the one who 

made the entries prior thereto; bookkeepers were changed 
two or three times during the period referred to, but it was 
a mere matter of changing bookkeepers and not changing 
the system, whereby the same bookkeeper handled both sets 
of books; since June 1, 1927, the entries in the two sets of 
account books have been made by different bookkeepers, 
rather than the same bookkeeper; during the entire period 
both sets of account books have been kept in the same of¬ 
fice and under the same general supervision. 


I 

I 

i 
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John L. Weaver, a witness called by counsel for Weaver 
Brothers, Inc., testified as follows: ! 

He is president of Weaver Brothers, Inc.,land has been 
since March 1, 1927, the approximate date jof the firm’s 
incorporation. It is a District of Columbia j Corporation; 
during 1925-1926 he was one of the members of the firm of 
Weaver Brothers, a partnership which was extensively en¬ 
gaged in business in the District of Columbia,! including the 
leasing of premises as agents for owners; fie is familiar 
with the Washington Building project from its inception; 
appraised the property about the early part 1 of 1925, and 
his firm was paid for such appraisal by the Washington 
Central Trust, acting through Albert 0. Hagpr; identifies 
the following agreement dated December 17, 1926, 
1002 and the signatures thereto: j 


“This contract, entered into this 17tli day of December, 
1926, by and between City Central Corporation of America, 
Agent of the Owners (Washington Central Trust) herein¬ 
after called the Corporation, party of the fir^t part; and 
John L. Weaver, Clarence Dodge, Earl M. Mackintosh and 
Martin R. West, trading as Weaver Bros., a partnership, 
of the City of Washington, District of Colunibia, herein¬ 
after called the Firm, party of the second part; I 
“Witnosseth, said Agent of the Owners and Firm for and 
in consideration of the sum of One Dollar, each !to the other 
in hand paid, the receipt of this is hereby acknowledged, 


mutually agree as follows: 


“First. Said Firm shall, exclusive of the Owners and 


Agent of the Owners, until December 31, 1927; be the ex¬ 
clusive leasing agents for the Washington Building, now in 
course of erection at Fifteenth and G Streets and New York 

i 

Avenue, north west, Washington, D. C. Except, however, 


that portion of the first floor south of the bank Entrance on 
15th Street and west of the G Street entrance, together with 
basement under same, and that part of the second and third 
floors fronting on 15th and G Streets and Nevr jYork Ave¬ 


nue, designed for banking purposes; j 

“Second. The compensation for such services shall be two 
(2%) per cent on the aggregate of rents reserved in all 
leases below second floor, and two and one-half (214%) per 


i 

! 

1 
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cent on all leases above first floor, except in those 

1003 cases where the term is in excess of five (5) years, 
when the compensation is to be two (2%) per cent. 

Said compensation to be payable one-half when leases shall 
have been fully executed by both sides and delivered, the 
balance when building is certified by architect as completed. 
Formula for computing compensation shall be, for ex¬ 
ample : Rent $10,000; term ten years; rent reserved $100,- 
000; fee on 2% basis, $2,000. 

“Third. The Firm agrees to, 

“(a) Formally list space in this building with a selected 
list of other Washington brokers, as well as brokers in 
several principal cities; 

“(b) Extensively advertise and circularize prospective 
tenants; 

“(c) Keep the properly properly posted (electrically- 
lighted sign at night); 

“In witness whereof, on the dav and vear first herein- 
before written, the said City Central Corporation of Amer¬ 
ica, by Albert O. Hagar, and Weaver Bros., by John L. 
Weaver, have executed this contract. 

[Seal of City Central Corporation of America.] 

“CITY CENTRAL CORPORA¬ 
TION OF AMERICA, 

(Signed) By A. O. HAGAR, 

Chairman Board of Directors . 

WEAVER BROS., 

(Signed) By JOHN L. WEAVER.” 

The following was inserted on the side of the contract : 

“Where renting is done by the owners and agents 

1004 of the owners above referred to, the firm is to receive 
one-half of the brokerage here provided. 

(Initialed:) J. L. W. A. O. H.” 

At the time that the foregoing contract was offered 
counsel for the National Shawmut Bank of Boston, as 
Trustee under the First Mortgage and Supplement thereto, 
and counsel for the Liberty Trust Company both objected 
to the admissibility of the contract on the ground that it 
is a contract between the City Central Corporation and 
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i 
i 

Weaver Bros, and does' not purport to be ja contract be¬ 
tween the Washington Central Trust and (Weaver Bros. 
The objection was overruled. j 

Weaver Brothers acted for Washington Central Trust 
in obtaining Parket-Bridget Company as a tehant for space 
in the Washington Building, commencing tHeir service in 
that connection about two or three months; prior to the 
signing of the contract with Parker-Bridget Corn- 

1005 pany; identifies said contract between Parker- 
Bridget Company and Washington Central Trust 

dated June 8, 1926, covering certain space injthe basement 
and first floor of the Washington Building foir a period of 
twenty years, at a rental of $50,000 a year for the first five 
years, $55,000 a year for the next five years, $60,000 a year 
for the next five years, and $65,000 a year fori the last five 
years. His firm obtained the signing of said 'contract and 
their services were rendered at the instance of Mr. Hagar, 
who requested them to procure rental contracts for said 
building at the earliest possible moment ; witness kept in 
touch with the Parker-Bridget lease matter after the date 
of said agreement already identified, and kn<j>ws that the 
lease, in accordance with said agreement, wgs never ex¬ 
ecuted until after these proceedings were instituted, and 
that such failure was due to the refusal on the part of the 
Washington Central Trust to do so. Mr. Carl G. Rosinski 
was in charge of Weaver Brothers rental department dur¬ 
ing the period between December 17, 1926, andjthe filing of 
these proceedings; witness had charge of the Negotiations 
which resulted in the leasing of a portion of the Washing¬ 
ton Building to Remington-Rand or Remington jTypewriter 
Company, and his firm has been paid one-half of their com¬ 
mission in that matter; the lease was made to tihe Reming¬ 
ton Typewriter Company, its execution being prior to the 
consolidation of the Remington and Rand Companies; 
that lease was obtained as a result of ithe efforts 

1006 and service of Weaver Brothers; no part of the re¬ 
maining half of their commission due them, amount¬ 
ing to $2,750, has ever been paid; nor has any part of the 
commission due in the matter of the Parker-Bridget lease 
ever been paid. The services in obtaining the Traveler’s 
Insurance Company lease were performed by Mh Clarence 
Dodge, a junior member of the firm of Weaver; Brothers, 

i 7 


j 
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and nothing lias been paid on account of the commission or 
compensation due in that matter. Weaver Brothers had no 
part in the negotiation of the Madrillon Company’s lease 
and their claim to brokerage in connection therewith is 
based upon the terms of the contract of December 17, 1926, 
already mentioned. The International Mercantile Marine 
lease was obtained through negotiations carried on by Mr. 
Rosinski, and nothing lias been paid on account of the serv¬ 
ices rendered in that matter. Mr. Rosinski also performed 
the services in obtaining the leases to Mr. Lewis, Dr. Pos¬ 
ton, and Mr. Ward, and no payment has been made on ac¬ 
count of these services rendered in any of those matters. 
Thereupon witness produced the original minute book of 
Weaver Brothers, Incorporated, and testified that he is a 
director of that corporation and was present at the meeting 
of its board of directors on March 30, 1927, and at that 
time the said corporation took over all the assets of the 
partnership of Weaver Brothers, in accordance with a 
resolution set forth in said minutes, said resolution 
1007 being introduced in evidence, and reading as follows: 

“ ‘Resolved, that in consideration of Messrs. John 
L. Weaver, Clarence Dodge, Paul M. McIntosh, and Mar¬ 
tin R. West surrendering to this corporation all of their 
interest, title and estate in and to the partnership business 
heretofore owned by them and conducted under the firm 
name and style of Weaver Brothers at 809 15th Street, 
Northwest, Washington, D. C., this corporation shall issue 
to them equally its common stock, the acceptance of such 
stock by them respectively to be evidence of their surrender 
of their partnership interest and estate in the partnership 
business; it being further understood and agreed that this 
corporation will assume and pay all obligations and liabili¬ 
ties of said partnership and that it acquires all assets of 
every character and description of the said partnership as 
of March 31, 1927.’ ” 

The common stock of the corporation was duly issued to 
effectuate that resolution. Witness identified as received 
by his firm in the ordinary course of mail (and at this point 
Mr. Winn was recalled and identified his signature to the 
letter) letter of May 25, 1927, by City Central Corporation 
to Weaver Brothers, which letter was thereupon intro¬ 
duced in evidence, reading as follows; 
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“Will von kindly confirm to the auditors of the Washing- 

4/ v ; w 

ton Central Trust, Messrs. Hillman, Peters and Leary, 161 
Devonshire Street, Boston, Mass., any amounts which 

1008 may be due you or to you on account of others for 
services rendered or to be rendered oh account of 

this trust.” j 

i 

i 

i 

Items (a), (b), and (c), of the aforesaid agreement of 
December 17, 1926, were performed by witness’ said firm 
excepting only that listing with brokers in other cities did 
not take place because the time was not ripe to do so in the 
practice of leasing. ! 

On cross-examination by counsel for plaintiff witness 
testified: 

Payment to his firm for the appr/asal to which he has 
referred was made by check of Washington Central Trust; 
witness refreshed his recollection on that point from his 
correspondence file; he knew of no contract between the 
Washington Central Trust and City Central giving to the 
latter the entire management of the Washington Building 
property, but looked upon City Central as the agents of the 
Washington Central Trust; he knew that City Central had 
an office in Washington and that Mr. Hagar wasi in and out 
of that office; witness’ dealings were had with Mr. Hagar; 
asked if Mr. Hagar was president of City Central 1 , he replied 
that lie thinks so, part of the time; he did notiknow that 
City Central was getting four per cent on rentals; the 
usual charge for services in obtaining leases in the 

1009 District of Columbia is 2 1 /> per cent on small or 
short term leases, and two per cent, or more as 

may be agreed, for long-term leases; he knejvv nothing 
about the terms of any contract between Washington Cen¬ 
tral Trust and City Central; the rate of commission pro¬ 
vided in said agreement of December 17, 1926,1 was fixed 
as it was because that was witness’ firm’s charge for that 
service and it had nothing to do with anv division between 
Washington Central Trust and City Central; two and a 
half per cent is the normal charge for lease work in the 
District of Columbia; except in large leases where it is 
adjusted by agreement. His firm furnished to Ithe mem¬ 
bership of the Washington Real Estate Exchange, com¬ 
prising over 200 members, lists of the space for lease in 
the Washington Building; to the best of his knowledge and 

j 

i 

i 


j 

i 
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belief, a letter was written to each member of said Real 
Estate Exchange with attached data setting up in detail the 
proposition., His firm was never al)le to get a formal sched¬ 
ule of rentals for the Washington Building; they had many 
informal pencil memorandums which were changed from 
time to time, but were never in possession of a formal sched¬ 
ule such as a building of the value and character of that 
building should have had. 

Carl G. Rosinski, a witness called by counsel for Weaver 
Brothers, Inc., testified as follows: 

During 1926 and 1927 he was in charge of the rental de¬ 
partment of Weaver Brothers; he rendered services in the 
procurement of leases for portions of the Washing- 

1010 ton Building; being shown the particulars of demand 
of Weaver Brothers, Incorporated, in law case No. 

74,959, annexed as an exhibit to the intervening petition of 
Weaver Brothers, Inc., filed in this cause, witness stated 
that he negotiated the leases to International Mercantile 
Marine, Mr. Lewis, Dr. Poston, and Mr. Ward, and knows 
of his personal knowledge that all of those leases were pro¬ 
cured through the services of Weaver Brothers. Witness 
was present with Mr. John L. Weaver at nearly all of the 
conferences with Mr. Hagar; they never did get a definite 
schedule of rentals, and such figures as they did get were 
changed and rechanged a number of times; witness produced 
printed copies of the booklet sent to each member of the 
Washington Real Estate Board, and testified that 2,500 to 
3,000 copies of that booklet were actually circulated in 
various channels; witness has not been able to find a copy 
of the letter which accompanied the booklet to the members 
of the Real Estate Board: witness thereupon produced a 
group of form letters, original and follow-up (the group 
comprising eight different drafts or forms), which were sent 
out to different prospects or hoped-for prospects as tenants 
in the Washington Building. In addition to the booklets 
and form letters aforesaid, a great number of prospects 
were interviewed personally. Weaver Brothers also adver¬ 
tised extensively, in the Star and in the Post for tenants for 
the Washington Building; he produced a book of 

1011 clippings showing a number of such advertisements. 

Letter of March 16,1927, from City Central Corpo¬ 
ration to Weaver Bros, was offered and received in evi- 
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deuce, the same containing the following reference to the 
hereinbefore quoted agreement of December 17, 1926, with 
Weaver Bros., namely: I 

i 

“Referring to contract under date of the ITith of Decem¬ 
ber, 1926, constituting your firm leasing agents for the 
Washington Building, at 15th and New York Avenue, North¬ 
west, Washington, D. C.” 

i 

i 

The record in Law Cause 74,959. Supreme Court of the 
District of Columbia was offered and received! in evidence, 

I 

showing the institution on February 29, 1928, pf the suit of 
Weaver Bros, as averred in paragraph 2 of j intervening 
petition and answer of Weaver Bros., Inc., filed! in this case, 
and also showing the further proceedings therein as averred 
in paragraphs 3 and 4 of said intervening petition and 
answer, and that there has been no trial or filial disposition 
of said case as yet. j 

The original leases executed bv the Trustees of Washing- 
ton Cent ral Trust and covering each item in the j Particulars 
of Demand filed in said Law Cause 74,959 (excepting only 
the lease to Parker-Bridget Co.) were, Upon call by 
1012 counsel for Weaver Bros., Inc., produced by the Re¬ 
ceivers herein and offered and received in evidence, 
and showed the rents reserved in the respective leases to be 
in the amounts appearing in said Particulars of Demand, 
and that the leases concerned in the last three itbms of said 
Particulars were for premises above the first fl<j>or and for 

terms not in excess of five vears. 

* ! 

i 

Melvin D. Hildreth, a witness called by Parker-Bridget 
Co., testified as follows: I 

He is a member of the bar of the District of! Columbia, 
and was pretty constantly associated with Mr.! Albert 0. 
Hagar for some time prior to his death in the office of the 
City Central Corporation, Evans Building, Wjashington, 
D. C.; and knows the date of Mr. Hagar’s death, Mav 11, 
1927. j 

Counsel for Parker-Bridget Co. offered in evidence the 
record and proceedings in Equity Cause 46,499] Supreme 
Court of the District of Columbia, entitled Parker-Bridget 
Co. vs. National Sliawmut Bank of Boston, et al, Trustee 
of Washington Central Trust, showing that on December 
24, 1926, said Parker-Bridget Co. filed in said cajuse a bill 


i 



924 


JAMES STEWART & COMPANY ET AL. VS. 


for specific performance of a certain contract made on June 
8, 192G, between said Parker-Bridget Co. and the Trustees 
of said Washington Central Trust for the lease by the lat¬ 
ter to the former of a certain portion of the Washington 
Building, in Square 223, in the City of Washington, 
1013 D. C., namely,— 

The space in the basement and first floor of said 
building as follows: Being all that part of the first floor of 
said Building, beginning for said first floor space at the 
northeasterly corner of said building, at its junction with 
the building line of New York Avenue, and running south¬ 
westerly with said building line 75 feet 4 inches, more or 
less, to the public entrance on New York Avenue to the cor¬ 
ridor running through said building from New York Ave¬ 
nue to G Street; thence southerly, by and with the east wall 
of said corridor and of the east or rear wall of the elevator 


walls in the corridor, and with said east wall of the corridor, 
to the building line on G Street; thence by and with said 
building line on G Street, 89 feet G inches, more or less, 
to the western face of the west partition wall of premises 
1419 G Street, in said Washington Building; thence north, 
at right angles to G Street, with the western face of said 
partition wall, 74.67 feet, more or less, to the junction with 
the southwesterlv corner of the Evans Building; thence 
northwesterly with the westerly wall of the Evans Build- 
ing 74.48 feet, more or less, to the building line of New 
York Avenue and place of beginning: Together with all the 
rights of projections or show-window space lying beyond 
the building line of New York Avenue and of G Street, to 
the said part of said building belonging or in anywise ap¬ 
pertaining, and all of the basement space under the 
1014 whole of said first floor space above described, and 
all of the rights to and in the vault space on New 
York Avenue and on G Street, adjacent to the said part of 
said building belonging to or in any wise appeartaining 
thereto, excepting, however, from said basement space, all 
that part thereof used for elevators, toilets, lavatories and 
other accessories of the whole building, beginning at a 
point on the line of the face of the elevator entrance well, 
distant 50 feet, more or less, north from and at right angles 
to the curbline of the G Street vault space, and running 
thence east and parallel with G Street 21 feet, more or less. 
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to the rear wall enclosing said building toilets, thence with 
said wall, north, at right angles to G- Street, }n the rear 
of said toilets 37 feet, more or less; thence with said wall, 
northwesterly, and at right angles to New York jAvenue, 26 
feet; thence westerly and parallel with New York Avenue 
12 feet, more or less, to elevator entrance wall and thence 
south, with said wall 58 feet, more or less, to the! beginning. 
And also excepting from said basement and vault space, 
the 5 feet wide passageway on the easterly and northerly 
sides of said basement, beginning for said passageway at a 
point 5 feet west and 5 feet south from the southwest cor¬ 
ner of the Evans Building, and running northwesterly 
parallel with and 5 feet westerly from the wall of said Evans 
Building, to a point in the vault space on New York Avenue 
5 feet south of the curbline of said avenue, thence 
1015 southwesterly parallel with and 5 feet distant from 
said curbline, 56 feet, more or less, till said passage¬ 
way connects with the vault space under the New York 
Avenue entrance to the Washington Building, for and dur¬ 
ing the term of twenty-one years, beginning on the comple¬ 
tion of the works, fittings, finish and equipment of said 
demised space, ready for use and occupancy, and kt a rental 
of $50,000 per annum for the first 5 years; $55,000 per an¬ 
num for the next 5 years, $60,000 per annum for the next 
five years, and $65,000 per annum for the last Isix years, 
and with the express covenant that no other portion of said 
Washington Building shall be used during the continuance 
of said term for the retail sale of men’s or boy’s clothing, 
haberdashery, shoes or hats; said record and proceedings 
also showing that said equity cause 46,449 came on regu¬ 
larly to be heard, and was tried on its merits before Justice 
Hitz, and resulted in a final decree entered in said cause 
on January 3, 1929, sustaining the claimed right of Parker- 
Bridget Co. aforesaid and directing and requiring said 
Trustees of Washington Central Trust to executej acknowl¬ 
edge and deliver the said lease containing the tbrms and 
provisions aforesaid. 

Counsel for Parker-Bridget Co. further offered in evi¬ 
dence original lease to Parker-Bridget Co., duly ^executed, 
acknowledged and delivered by Trustees of Wkshington 
Trust on February 11, 1929, and recorded in the Land 


i 


i 

i 
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Records D. C., March 7, 1929, Liber 6294', folio 205 

1016 et seq. covering the aforementioned space and em¬ 
bodying the terms and provisions aforesaid, and re¬ 
citing that said lease is made, 

“In compliance with the decree of the Supreme Court of 
the District of Columbia, passed on the 3rd day of January, 
1929, in the cause of Parker-Bridget Company vs. National 
Shawmut Bank of Boston, Massachusetts, Trustee, and 
others, No. 46,449, in Equity.” 

After the offer by counsel for Parker-Bridget Co. of the 
two documents referred to, there occurred the following: 

“Mr. Gordon: We object to the introduction of the pro¬ 
ceedings in the case referred to by Air. Johnson, and also 
the introduction of the lease, for these reasons: As to the 
proceedings, The National Shawmut Bank as Trustee under 
the first deed of trust was not a party to the proceedings, 
nor were the bondholders parties to the proceedings, nor 
were Coffin & Burr parties to the proceedings. Therefore, 
of course, no such proceedings can in any way be binding 
upon them. 

“The second objection is that according to Mr. Johnson’s 
own statement about the proceedings themselves, any rights, 
which may have arisen on behalf of Parker-Bridget Com- 

•J ^ 

pany against any one did not arise until June, 1926, which 
was after the date of the recording of the supplemental in¬ 
denture and long after the date of the recording of the 
original indenture. 

“The third objection as to the lease itself that he has. 
offered in evidence is that the lease was made at a time 
when the property was in the hands of the Receivers and in 
the custody of the Court. 

“Mr. Hamilton: I join in that objection, if your 

1017 Honor please, on behalf of the Liberty Trust Com¬ 
pany, the Trustee under the Second Mortgage. And 

that the objection stated by Mr. Gordon will apply also 
with the same force as to the Trustee under the second 
mortgage. 

“Mr. Gatley: Objection. 

“The Court: The objections are overruled and excep¬ 
tions noted to each of them.” 
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The documents offered were then received ih evidence. 

(The foregoing objections and the ruling of tike court on 
the same were inserted herein at the request of counsel for 
the trustee under the first mortgage.) 

I 

j 

Lewis B. Abbott, a witness called by Counsel for 

1018 Coolidge, Shepley, Bulfinch & Abbott, testified as 
follows: 

He is a member of the firm of Coolidge, Shepley, Bulfinch 
& Abbott, consisting of Charles A. Coolidge, j Henry R. 
Shepley, Francis B. Bulfinch and Lewis B. Abbott; his 
firm has been for some years engaged in the practice of 
the profession of architecture in Boston; witness is familiar 
with its connection with the Washington Building; the firm 
had been consulted as early as 1923 by Albert jO. Hagar 
with respect to a projected building at 15th and p Streets, 
Northwest, in Washington; a definite oral agreement was 
made in Februarv, 1925, with Hagar by which the archi- 
tects were to conceive and furnish plans and specifications 
and to supervise the construction of that particular build¬ 
ing for a compensation of six per cent of the total cost of 
the building; the plans and specifications were Conceived 
and furnished by the firm and the construction of jthe build¬ 
ing was supervised by the architects, principally by the 
witness himself; that at Hagar’s instructions the account 
of the architects concerning this building was Carried in 
the name of the Washington Central Trust on fhe books 
of the firm of architects and that the last payment was 
made on September 30, 1927, and the last charge! made on 
December 30, 1927, and there remains due and uppaid the 
difference between the sum of the charges ($91,- 

1019 259.74) and the sum of the credits ($74,230.86) the 

amount of $17,208.88. j 

i 

W. A. Winn, recalled on behalf of Coolidge,! Shepley, 
Bulfinch & Abbott, testified from the books of the Washing¬ 
ton Central Trust that the corresponding entries of pay¬ 
ment to the architects totaling $74,230.86, were therein con¬ 
tained and that the books of the Washington Central Trust 
listed among bills then payable by the Washingon Central 
Trust, a bill in the sum of $17,208.88 due the architects. 

i 

i 

i 

i 

j 


i 
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John W. Worthington, a witness called by the 

1020 Peoples Drug* Stores, testified, by deposition, as 
follows: 

He is a jnember of the firm of Choate, Hall & Stewart, 
Lawyers; he prepared the minutes of the Washington Cen¬ 
tral Trust of July 10, 192b, which have been previously set 
forth herein, and at that time he was representing the City 
Central Corporation; they were the promoters of the enter¬ 
prise, of which the mortgage was a part and became the 
underwriters for the junior securities; the meeting had 
been held prior to the execution of the mortgages, and his 
best recollection was that before the meeting he had sub¬ 
mitted copies of the minutes of July 10, 1925, to Allison 
G. Catheron and Arthur E. Ray; his recollection is that 
these two gentlemen were present at the time the first 
mortgage was signed; that Mr. Ray represented Richard¬ 
son, Hill & Company, who were sub-underwriters of the 
junior securities. The mortgage to the Liberty Trust Co. 
was not signed in the presence of these gentlemen or in 
the presence of the witness but was signed on July 10, 1925. 

On cross examination by counsel for Stewart & Co. wit- 
ness said Catheron represented Coffin & Burr, the under¬ 
writers o'f the first mortgage bonds and the Shawmut Bank, 
trustee under the first mortgage; witness was present at 
the time of the meeting of the trustees of the Washington 
Central Trust' Co. held on July 10, 1925; his recollection 
was that Catheron or Ray were there but was not sure. 
Bid not recollect any general discussion at the meet- 

1021 ing but there were a good many conferences between 
the parties before the meeting; Carroll of the Shaw¬ 
mut Bank was there during the day but whether he was 
there during the actual period when the meeting of the 
trustees was held he did not recall; neither was he certain 
about Hill of the same bank. Bid not recall having con¬ 
ferences with either Carroll or Hill, because witness’ con¬ 
ferences had been with Catheron; witness’ best recollection 
was that he had submitted to Catheron, before the meeting 
of the trustees on July 10, 1925, a draft of the minutes of 
that proposed meeting and before the meeting he discussed 
with Catheron fully the plan of financing the Washington 
Building by second mortgage and preferred and common 
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stock and went over with him the plan by which all the 
money should be raised to complete the venture. 

Upon cross examination by counsel for Shawmut Bank, 
he identified copy of the minutes of July 10, 1925, taken 
from his files. The original was sent for while the witness 
was present and the two were compared, the copy which 
the witness had identified was identical witli the copy of 
the minutes which had been offered in evidence by counsel 
for Shawmut Bank and heretofore set forth herein, but 
was not a carbon copy. Asked whether he wasjat all certain 
after the lapse of time that he had given a! copy of the 
minutes to Catheron or Hay before the meeting, he said 
he was not certain that he gave a copy in that form but 
that he must have given them drafts jof the votes 
1022 authorizing the execution of the two! mortgages', 
the temporary bond, and the respective loan agree¬ 
ments—those at least. Mr. Catheron represented Coffin 
& Burr and the National Shawmut Bank. He was inter¬ 
ested in the question of the authority of the! Trustees to 
execute the first mortgage or deed of trust. jWitness had 
taken part in the preparation of the loan agreement; re¬ 
membered a provision in first loan agreement !to the effect 
that the lien of the mortgage, when executed dnd recorded 
should constitute a valid first lien on a good and marketable 
title in fee, to the land and structures described, in the mort¬ 
gage, excepting only existing leases, according to the 
schedule attached to the first loan agreement.! His atten¬ 
tion was invited to the list of leases attached! to the loan 
agreement, marked Exhibit B, and he said he Remembered 
it. Prior to July 10, 1925, he talked to McGhjie, who rep¬ 
resented Peoples Drug Stores. Witness assisted in the 
preparation of the Loan Agreement and knew jits contents 
before it was signed, but did not remember any agreement 
to the effect that any lease from the trustees of the Wash¬ 
ington Central Trust to the Peoples Drug Stores was to 
be prior to the first deed of trust; his recollection is that 
there may have been some talk about it by McGflue, but his 
recollection was that there was no understanding that the 
Peoples Drug Stores 7 lease should be a lien on the property 
prior to the execution of the mortgage. Asked, ‘‘‘Up to 
the time of the recording of the first deed of tRust, do you 
remember anyone saying anything at all about the Peoples 
59—5108a i 
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Drug Stores lease being prior to the first deed of 

1023 trust V,\ he said, “My memory is so vague that I 
do not think I can answer that question. I can say 

that I do not recall any agreement that it should be so 
subject; but my best recollection is, it may have 

1024 been requested by Mr. McGlue.” Had there been any 
agreement to the effect that the Peoples Drug Stores 

lease was to be prior to the first deed of trust, he would 
not have permitted the loan agreement to have stated other¬ 
wise. Witness is sure of that, in any event. Remembered 
no one else representing the Peoples Drug Stores in the 
transaction. Identified a letter written by him to McGlue 
dated July 18, 1925, reading as follows: 

“I understand that the papers transferring title to prop¬ 
erty of the Stockwood Investment Company on 15th Street 
and G Street, have been recorded. With this understand¬ 
ing, and in compliance with my promise, I now send you 
by registered mail the following papers: 

“1. The bond of $100,090 given by the Trustees of Wash¬ 
ington Central Trust as principals and Albert O. Hagar 
as surety to the Stockwood Investment Company to secure 
the performance of the agreement to redeem the $100,000 
par value Preferred stock given to the Stockwood Invest¬ 
ment Company as part of the consideration for its deed. 

“2. Lease from the Trustees of Washington Central 
Trust to Peoples Drug Store, Inc., dated July 15th, 1925. 
“It is my understanding that you are to get the Peoples 
Drug Store, Inc., to execute a duplicate copy of this 

1025 lease and send it to Mr. Hagar’s office. I think also 
there should be added a certificate of the vote or 

resolution authorizing the execution of this leease by the 
Peoples Drug Store, Inc. 

“I have retained the copy of this lease and the bond.” 

He sent McGlue the executed lease with this letter; it 
had been executed by the trustees of the Washington Cen¬ 
tral Trust, but he was not certain whether it had been 
executed by the Peoples Drug Stores and did not know. 
That letter would confirm what witness stated, that it was 
his understanding that the papers were to be recorded, 
meaning those papers without the Tease to the Peoples 
Drug Stores, first, before the lease to the Peoples Drug 
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Stores was delivered. When witness speaks! of his under¬ 
standing he means it was his understanding! at that time, 
derived from a great many sources, not only Mr. McGlue’s 
talk but the other papers in this transaction pnd conversa¬ 
tions and conferences with other parties in interest. After 
this lapse of time the witness would not attempt to say 
word for word what any of the parties to these transactions 
said in 1925. He can only remember the substance of what 
was said. ! 

On cross examination by counsel for Liberty Trust Co., 
he said he took part in the preparation of thp loan agree¬ 
ment under the second trust and was familiar with the 
clause in the second loan agreement that the mortgage 
bonds should be secured by the lien of a mortgage or deed 
of trust, which should constitute a good and market- 

1026 able title in fee, subject to no prior liehs or encum¬ 
brances excepting only existing leases according to 

the schedule annexed to the second loan agreement, (which 
schedule was similar to that attached to the first loan 
agreement) and as far as he knew there wa k nothing to 
take priority over the second mortgage bogd indenture 
other than as listed in the loan agreement. , 

On further cross examination by counsel fpr Shawmut 
Bank, witness said: McGlue was not in Boston, as far as 
the witness knew, on July 10,1925; did npt remember 

1027 his being there before that time; McGlue had given 
assistance in Washington, to Hagar or the City Cen¬ 
tral Corporation in connection with the various [acquisitions 
of land, or some of them, which were included! in the first 
mortgage indenture; recalled several times going to Wash¬ 
ington with Hagar and conferring with McGluie regarding 
the acquisition of some of the properties. Was present in 
Washington at the time of the recording of fhe original 
papers, that is when they were turned over jto the title 
company and the money was passed. McGlue! was there. 
Witness cannot say whether Mr. McGlue knety what was 
going on. Mr. McGlue was there at the Title 'Company’s 
office and the papers w r ere there. He certainly knew some¬ 
thing was going on. That was, of course, the inference of 
the witness. What Mr. McGlue knows, the witness does 
not know. Witness does not know- whether McGlue read 
the loan agreement or not. Except so far as the relations 
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with the Peoples Drug Stores and the Stockwood Invest¬ 
ment Co. were concerned, witness and McGlue represented 
the same persons, that is, Hagar and the City Central 
Corporation; McGlue represented the Peoples Drug Stores 
but witness did not; in relation with the Stockwood In¬ 
vestment Company and the Peoples Drug Stores, McGlue 
represented them and did not represent the City Central, 
but in relation to other parties both acted for the City Cen¬ 
tral and the other parties were represented by other counsel; 
it was three or four months before this time that he first 
went to McGlue with Hagar in reference to these matter-. 

Upon further cross examiantion by counsel for Stewart 
& Co. witness said: In drawing the first deed of trust wit¬ 
ness had assisted or had been assisted by Catheron and 
Ray; Ray had assisted in the preparation of the second 
loan agreement; witness showed Catheron a copy 
1028 of a draft of the second loan agreement ; the mort¬ 
gage and loan agreement were prepared together 
prior to July 10, 1925, and submitted to Catheron and Ray 
interchangeably, that it was all part of one transaction. 
The first mortgage loan agreement provided for adequate 
underwriting of the junior securities; could say it was con¬ 
tingent upon particular underwriters doing the underwrit¬ 
ing, but it was contingent upon someone underwriting the 
junior securities and the first loan agreement for under¬ 
writing had not been executed until provision had been 
made to have a secondary underwriting, “in other words, 
all parts of the financing-first mortgage, second mortgage 
and preferred stock, were arranged, and the papers drawn, 
before all parties said, Go ahead.” A. Exactly.” 

Upon redirect examination the witness said, his files did 
not show any other paper that witness had prepared on or 
about July 10, 1925, which could have been given to other 
counsel, either as the entire minutes of the meeting of the 
trustees of the Washington Central Trust held on that 
date, or as a partial copy of the minutes. Witness had gone 
through his files for that purpose at the request of counsel 
for the Peoples Drug Stores and the only thing he found 
was the copy of the entire minutes, which he had previously 
identified; the papers which had been prepared in advance 
seemed to require a vote of the trustees of the Washington 
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Central Trust authorizing their execution. Witness’ 
1029 attention was invited to the following part of the 
minutes of July 10, 1925: 

44 that in consideration of said conveyance ijy the Stock- 
wood Investment Company there be paid to tlie said Stock- 
wood Investment Company the sum of $420^000 in cash, 
being the balance of the consideration not heretofore paid 
by City Central Corporation in behalf of the trustees of this 
Trust and that there be issued to said StockVood Invest¬ 
ment Company $100,000 par value of the preferred shares 
of this Trust, and that adjustments be made a$ of this date 
for taxes, insurance, rents and water rates and that the 
trustees of this Trust assume and agree to perform the cov¬ 
enants, and agreements as provided in a certain agreement 
between the said Stockwood Investment Company and City 
Central Corporation dated March 12, 1925, and to adopt 
said agreement as the agreement of the trustees of this 
Trust.” 

Asked from what source he had received the information 
from which he had dictated what had just bpen read to 
him, answered that it was probably from an agreement 
with the Stockwood Investment Company. A^ked to look 
at the original agreement between the Stockwjood Invest¬ 
ment Co. as the seller and the National Metropolitan Bank 
of Washington, Robert M. Burnett and A. O. Hagar, 
3030 as trustees of the Washington City Central Trust, 
dated March 12, 1925, and asked if that was the 
agreement that he had before him when he drafted the min¬ 
utes of July 10, 1925, the witness stated that ho must have 
had this or a copy before him. The said agreement was of¬ 
fered in evidence and was marked 44 Worthington Exhibit 
3.” It is set forth herein during the testimony! of Mr. Mc- 
Glue. The witness’ attention was invited to the following 
excerpts from the agreement of March 12, 1925j: 

4 4 The Purchasers, as a part of the consideration for this 
agreement and as a part of the consideration fot said deed, 
hereby agree to execute a lease to Peoples Drug; Stores, In¬ 
corporated. * * * j 

4 4 Said lease shall be for a term of twenty-five years from 
the date of the completion of the premises to be demised 
ready for the use and occupation of said Lessee, at an 
annual rental of $35,000 per annum. * * * j 
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“Said purchasers hereby agree to deliver such lease, duly 
executed at the time of the delivery of the deed hereinbefore 
referred to, * * * 

“* * * and Seller agrees to secure execution of said 

lease by said Peoples Drug Stores, Incorporated.” 

He stated that the agreement or a similar agreement was 
the source of the information which caused him to put in the 
minutes of July 10,1925, the i>rovision to the effect that the 
Washington Central Trust adopted the agreement as 

1031 its own. His best recollection is that he had some 
such paper containing some such document before 

him when the minutes of July 10, 1925, were drafted. The 
lease of July 15, 1925, to the Peoples Drug Stores accom¬ 
panied his letter to McGlue of July 18, 1925, and that the 
other document was the bond. The signature of Burnett on 
the lease had been affixed in Boston. Did not know whether 
the other signatures had been affixed in Boston or else¬ 
where. Does not remember whether he saw the other two 
signatures on the lease. Said lease of July 15, 1925, was 
that he received the paper at some time from McGlue for 
the purpose of getting at least one of the signatures; to the 
best of his recollection it was given to him personally in 
Washington. Does not remember whether it had at that 
time been signed by Hagar and Wadden; he knows the sig¬ 
natures of Burnett, Wadden and Hagar and identified their 
sigatures on the lease. Said lease of July 15, 1925, was 
thereupon marked “Worthington Exhibit 4” and received 
in evidence. This lease is an exhibit to answer of the 
Peoples Drug Stores, a Maryland corporation, filed in this 
cause. The lease has attached to it a diagram showing the 
space leased. At the time the papers were executed on J ulv 
10, 1925, the original agreement forming the Washington 
Central Trust was also executed; witness drew the original 
declaration of trust with the assistance of Catheron and 
Kay as to any changes they wanted made in it. The Wash¬ 
ington Central Trust had no property until the deeds 

1032 were delivered for the land at Fifteenth and New 
York Avenue, Washington, D. C. McGlue repre¬ 
sented the Peoples Drug Stores and the Stockwood Invest¬ 
ment Co., where either or both of them were upon one side 
and Hagar and the Washington Central Trust upon the 
other, but where the Stockwood Investment Co. and the 
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Peoples Drug Stores were not concerned and! Hagar was 
attempting to bny real estate from others, McGlue repre¬ 
sented Hagar and the Washington Central Trust. At least 
he gave assistance to Hagar in those transactions. 

On re-cross examination by counsel for Shawmut Bank, 
witness stated that he did not recall whether the lease was 
signed by the Peoples Drug Stores or not when he sent it 
to Mr. McGlue. ! 


Alice G. Healey, called by counsel for Peoples Drug 
Stores, testified by deposition as follows: 

She is employed by the First National Bank of Boston; 
in July, 1925, was employed by City Central; identified sig¬ 
natures of A. 0. Hagar, Robert M. Burnett, to the agree¬ 
ment of March 12, 1925, in evidence, as marked “Worth¬ 
ington Exhibit 3”; identified signatures of Albert 0. Hagar, 
William M. Wadden and Robert M. Burnett to the lease of 
July 15, 1925, in evidence as “Worthington Exhibit 4.” 
Identified signatures of Samuel L. Powers and Robert II. 
Montgomery, to the modification of the original Peoples 
Drug Stores lease, dated July 12, 1927.! 

1033 And the same was offered in evidence and marked 
“Exhibit 1, Miss Healey.” j 

It is an exhibit to the answer of the Peoples Drug Stores, 
a Maryland corporation, filed in the pleadings iij this cause. 

She remembers the meeting of July 10, 1925,1 and knows 
there were a number of persons there but is unable to say 
who they were; she may have been in and out ctf the room. 


G. Percy McGlue, called by Peoples Drug Stores, Inc., 
testified as follows: He has been a member of the bar of the 
District of Columbia for a number of years, j In March* 
1925, and prior to that time was the attorney for the Stock- 
wood Investment Co. and Peoples Drug Stores, both of 
which were corporations. The first professional; connection 
he had with the matter was when Edward J. Walsh, a rep¬ 
resentative of Hagar, called to see him. The Washington 
Central Trust had not been formed at that time. He had 
never met Hagar until the negotiations were opetied for the 
purchase of the property. After that time he represented 
Hagar and his concerns in some other matters] Negotia¬ 
tions for the purchase of the property by Mr. Hagar and 
his associates lasted for some time prior to March, 1925, 


i 
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In March, 1925, his negotiations culminated in a contract. 
Hagar brought with him John W. Worthington, to 

1034 represent Hagar in the preparation of the contract. 
The contract was prepared in witness’s office, some 

changes were made by Worthington and the contract was 
signed. Witness then identified the contract of March 12, 
1925, marked Worthington Exhibit 3, which reads as fol¬ 
lows, except for the testimonium clause and the signatures: 

1035 Agreement, made this Twelfth day of March, 1925, 
between Stockwood Investment Company, party of 

the first part, hereinafter called the Seller, and The Na¬ 
tional Metropolitan Bank of Washington, D. C., Robert M. 
Burnett and A. 0. Hagar as they are Trustees of the Wash¬ 
ington City Central Trust under an indenture dated Decem¬ 
ber 15,1922, and duly recorded in the office of the Recorder 
of Deeds for the District of Columbia, parties of the sec¬ 
ond part, hereinafter called the Purchasers. 

1. The Seller agrees to sell and the Purchasers agree to 
purchase all that parcel of land with the nine story brick 
building thereon, being Lot numbered Nineteen (19) in 
Square numbered Two Hundred and Twenty-three (223) 
in the City of Washington and District of Columbia. 

2. The premises are to be sold and conveyed free of 
incumbrance and subject only to a certain lease of part of 
the building on said premises to Louis K. Ligett Company, 
which lease expires by its terms on the 30th day of April, 
1929, and subject to certain monthly tenancies in other 
parts of said building and to certain other leases which the 
seller agrees are for a term not exceeding one year and 
which may be terminated by 60 days notice in writing, 
upon refund of half of all the rent already paid by said 
tenants, and if possession is desired by said purchasers 
they shall secure such possession on their own responsibil¬ 
ity and at their own cost and expense, including the 

1036 payment required in the lease to Louis K. Liggett 
Company and the other tenants. A schedule of the 

above tenancies is hereto attached and made part hereof. 

3. The premises are to be conveyed on or before May 4, 
1925, by a good and sufficient deed of the Seller convey¬ 
ing a good record title to the same free from all incum¬ 
brances, except leases and tenancies as aforesaid, as certi¬ 
fied by the District Title Insurance Company of Wash- 
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ington, D. C. It is understood and agreed that there is an 
existing mortgage on said property in the principal sum 
of Two Hundred Thousand ($200,(300.00) Dollars, which 
the Seller is to pay out of the purchase price j hereinafter 

referred to. I 

! 

4. For such deed and conveyance the purchasers, at the 
time of the delivery of said deed, are to pay to the Seller 
the sum of Five Hundred Fifty Thousand ($550,000.00) 
Dollars, payable as follows, to wit: 

In cash paid this day, as a deposit on and in i 
part payment of said property, receipt of j 

which is hereby acknowledged.j $30,000.00 

At the time of the delivery oi* the deed. j 420,000.00 

By issue or transfer to the Seller of $100,000.00 i 
par value of the preferred stock hereinafter ! 

described . j 100,000.00 

1 

—T- 

Total . 1550,000.00 

i 

i 

1037 5. The preferred shares hereinbefore referred to, 

which the Seller is to accept in part paynkent of the 
consideration as above provided, shall be preferred shares 
in a so-called Massachusetts Trust or preferred! shares of 
a corporation, organized or to be organized by the Pur¬ 
chasers, owning said premises and other premises adjacent 
thereto, including Lots numbered Eighteen (18), Nine 
Hundred and Eleven (911), Eleven (11), Ten (10), Lots 
lettered “E,” “F,” and “D,” in Square numbered Two 
Hundred and Twenty-three (223), having an aggregate 
area of 14,000 square feet of land with a frontage of about 
128 feet on G Street, a frontage of about 86 feet on FiL 
teenth Street and a frontage of about 117 feet on New’ York 
Avenue in the City of Washington, D. C., upon which is to 
be erected on or before March 1, 1927, a ten story bank, 
office and mercantile building according to plans and speci¬ 
fications prepared by Coolidge, Shepley, Bulfinch & Abbott, 
Architects. Said Trust or Corporation shall be formed 
for the purpose of owning and developing the property so 
owrned by it, and with a capitalization approximately as 
follow’s: 

Mortgage or deed of trust upon said all the land and 
building aforesaid to secure a bond issue of $2,500,000.00. 

i 

i 

i 

i 

i 
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15,000 shares 7% cumulative preferred stock of a par 
value of $100 per share, $1,500,000.00. 

20,000 shares of common stock without par value. 

1038 The Purchasers hereby agree that they will, on or 
before one year after the delivery of said deed, re¬ 
deem said $1000,000.00 par value of preferred stock and 
pay the par value thereof to the Seller, with accrued inter¬ 
est at the rate of 7% to the date of payment. 

6. Rents, taxes, interest, water rents, and insurance shall 
be apportioned and paid for at the time of the delivery of 
said deed. 

7. The Purchasers, as a part of the consideration for this 
agreement and as a part of the consideration for said deed, 
hereby agree to execute a lease to Peoples Drug Stores, In¬ 
corporated, all that part of the first floor and the basement 
of said building shown within red lines on plans prepared 
by said Coolidge, Shepley, Bulfinch & Abbott, Architects, 
and identified by the signature of the parties. Said lease 
shall be for a term of twenty-five years from the date of 
the completion of the premises to be demised ready for the 
use and occupation of said Lessee as certified by said Archi¬ 
tects, at an annual rental of $35,000 per annum, payable 
in equal monthly installments, a copy of said lease to be 
executed is hereto attached and made part hereof, in the 
same manner and to the same extent as if incorporated in 
this agreement. Said purchasers hereby agree to deliver 
such lease, duly executed, at the time of the delivery of the 
deed hereinbefore referred to, and Seller agrees to secure 

execution of said lease by said Peoples Drug Stores, 

1039 Incorporated. 

8. The buildings on said premises shall, until the 
full performance of this agreement, be kept insured as the 
same are now insured by the party of the first part, and, 
in case of any loss, all sums recovered or recoverable on 
account of said insurance shall, subject to the interest of 
the mortgage above named, be paid over or assigned, on de¬ 
livery of the deed and payment for same, to the parties of 
the second part, unless the premises shall previously have 
been restored to their former condition by the party of 
the first part. 

9. The deed is to be delivered and the conclusion paid 
at the office of the District Title Insurance Company of the 
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City of Washington, District of Columbia, on;the 4th day of 
May, 1925, at twelve M., unless some other place and time 
shall mutually be agreed, and the expense of examination 
of title, conveyancing and settlement of sale; shall be paid 
by the Purchasers; revenue stamps on deed at cost of 
Seller. j 

10. If the Seller shall be unable to give title or to make 
conveyance as above stipulated, any payments made under 
this agreement shall be refunded and all other obligations 
of either party hereunto shall cease. If the Purchasers, 
without default on the part of the Seller, and except as 
above provided, shall fail to perform the terms of this 
agreement to be performed by the Purchasers at or before 

the delivery of said deed, then and in tjhat event the 

1040 said sum of $30,000.00, this day paid 5shall be for¬ 
feited to the Seller and shall be received; by the Seller 

in full of liquidated damages for any breach of this agree¬ 
ment on the part of the Purchasers. 

A j 

11. This agreement is made upon the condition that the 

Peoples Drug Stores, Incorporated, is able to secure an as¬ 
signment of the lease of the buildings known as 605, 607 and 
609 Fifteenth Street, Northwest, in the City iof Washing¬ 
ton, District of Columbia, and approval of owners thereto 
for the sum of $20,000.00, and in the event that it is un¬ 
able to secure said assignment of lease for the; price afore¬ 
said, then in that event this agreement shall;be null and 
void. | 

12. The Seller agrees to deliver possession; of No. 703 
Fifteenth Street, Northwest, in the City of jWashington, 
District of Columbia, now occupied by Peoples Drug 
Stores, Incorporated, as soon as the purchasers are ready 
to tear down the adjoining buildings on the North, but in 
no event shall such possession be given until; the expira¬ 
tion of sixty days after the delivery of the (leed of the 
property agreed to be sold under this contract and the 
payment of the purchase price therefor. Nor shall such 
possession l)e given or expected until the expiration of 
sixty days after the date when the Peoples Drug Stores, 
Incorporated, shall be entitled to possession pf premises 

No. 605, 607 and 609 Fifteenth Street, Northwest. 

1041 It had attached to it the following: j 
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Washington, D. C., 

February 27, 1925. 


B. F. Saul Co. 


925 15th St., N. W. 

In account with Peoples Drug Stores, Inc. 

No. of promises Name of Tenant Mo. rent 

Home Life Bldg. 

1st ti.L. K. Liggett Co.$1,000.00 

Room 21-22_Home Life Ins. Co.. Monthly contract, no clause... 125.00 

2.*; ....Sentinels of the Republic, Monthly contract, no 

clause . 50.00 

21 ....Vacant. 

25 _W. E. Howard, Monthly contract, no clause. 00.00 

31 ....Vacant. 

22 -Vacant. 

it 

»)* > • « • « 


31 _W. (I. Jones. Monthly contract, no clause. 30.00 

35 . ...F. W. Parker. Monthly contract, no clause. 40.00 

41 _Vacant. 

42 .1. ,M. Fendley, Monthly contract, no clause. 40.00 

15 ....Vacant. 

Jo 12 

<• _F. ,E. Barrett, Monthly contract, no clause. 30.00 

15 _O. W. Ketcham, Monthly contract, no clause. 50.00 

5! Chicago Daily News, Monthly contract, no clause.. 65.00 

52 to 35 ....It. Wyman, Monthly contract, no clause. 160.00 

01 to 05 Publicity Corp.. Monthly contract, no clause. 145.00 

04 -Editorial Research Reports, Lease to Dec. 5, ’25, 

has clause . 30.00 

05-<>t> ....Editorial Research Reports, Lease to Jan. 10. '2(5, 

has clause . 60.00 

Ti _Mass. Mutual Life Ins. Co., Monthly contract, no 

clause . 65.00 

72 _(I. A. Street. Monthly contract, 60 day sale clause 

with no refund . 40.00 

75 ....Vacant. 

71 _M. jA. Curtis, .Tr.. Monthly contract, no clause. 30.00 

1043 

75 _Smith & Warrington, Monthly contract, no clause.. 50.00 

si .... Boston Transcript Co., Lease to Feb. 1, ’25. Has 

clause . 65.00 

82-S5 _(I. F. Wyne, Monthly contract, no clause. 80.00 

s i _Penton Publishing Company, Monthly contract, no 

clause . 30.00 

s.5 _T. A. Huntley. No contract. 30.00 

SO _F. Boal. No contract. 30.00 

hi _M. .Sullivan, Monthly contract, no clause. 65.00 

02 _Vacant. 

03 _R. B. Choate, Monthly contract no clause. 40.00 

04 _Vacant. 

05 _Geo. A. Diden, Monthly contract, no clause. 40.00 


The contract of March 12, 1925, also had attached to it a 
copy of the paper that was afterwards signed and became 
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the lease of July 15, 1925, except that it did not bear the 
names of the lessors thereon. 

1044 Witness’ attention was invited to the fact that 
the contract above was between the Stopkwood In¬ 
vestment Co., as one party, and the National Metropolitan 
Bank, Robert M. Burnett and A. 0. Hagar, as trustees of 
the Washington City Central Trust as the other and to the 
references in the minutes of the Washington Central Trust 
dated July 10, 1925, to a contract between the Stockwood 
Investment Company and the City Central Corporation. 
Witness said there was no contract between Stockwood In¬ 
vestment Company and the City Central Corporation and 
the minutes were referring to a contract between the Stock- 
wood Investment Company and the Washington City Cen¬ 
tral Trust, which is the one which the witness .just identi¬ 
fied, that when they used the name City Centra} Corpora¬ 
tion, they meant Washington City Central Tiiust. Wit¬ 
ness also identified the copy of the contract of j March 12, 
1925, which had been produced by Mr. Hopkins 6f the firm 
of Gaston, Snow, Saltenstall & Hunt, who were'associated 
with counsel for the Shawmut Bank and identified that as 
one which he had delivered to Hagar. It was a qopy of the 
agreement of March 12, 1925, which Mr. Hopkin^ had pro¬ 
duced from the files of the Shawmut Bank. Witness said 
at the time the agreement of March 12, 1925, was signed 
the property was occupied by a number of old j buildings, 
the George Washington Hotel was one of then}, the old 
Thompson building was another, and was occupied by the 

Peoples Drug Stores, under a lease, The Inlome Life 

1045 Building on the corner of 15th and G Stireets, was 
owned by the Stockwood Investment Conipany and 

was occupied on the first floor by Liggett Dnig Stores. 
Liggett and Peoples were adjoining each other. Witness’s 
attention was directed to the list of leases attacked to the 
agreement of March 12, 1925, and said that the# were the 
tenants which were in there at that time and iiji this list 
were the leases which were upon the old building, j The pro¬ 
vision as to the Peoples Drug Stores was in the bpdv of the 
contract itself, that the list of leases which wa^ attached 
to the contract was a list of the old leases and the new lease 
for the Peoples Drug Stores was embodied in the terms of 
the agreement of March 12, 1925, and was not in the list 

i 

i 

i 

i 


I 
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because that appertained to the leases that were then upon 
the old building. The Court asked as to the provisions in 
the agreement of March 12th, 1925, about the lease, and 
his attention was invited to paragraph seven. The Court 
asked whether the agreement of March 12, 1925, had been 
recorded and counsel replied that it had not, that the posi¬ 
tion of Peoples Drug Stores was that parties were bound 
by an unrecorded deed of which they had notice and to 
which they consented. Witness stated that after the agree- 
ment of March 12,1925, there was a change from the Wash¬ 
ington Citv Central Trust to the Washington Central Trust. 
The lease to the Peoples Drug Stores dated July 15, 1925, 
was identified by witness and marked Worthington 
1046 Exhibit 4 (the lease between Hagar, Burnett and 
Warden as trustees of the Washington Central Trust 
and the Peoples Drug Stores) witness said it was executed 
by Wadden and Hagar in Washington, D. C., and delivered 
by Hagar to witness in witness’ office in Washington, D. C., 
on July 15, 1925. Witness had objected to the fact that 
only two of the trustees had signed. Mr. Worthington was 
there at the time. They both said that under the Decla¬ 
ration of Trust, which they showed to witness, two sig¬ 
natures were sufficient, witness told them he would accept 
it as delivery but that he would hand the papers to Mr. 
Worthington to get Burnett’s signature and return to him. 
The paper was subsequently returned to witness by Worth¬ 
ington, with a letter on July 18, 1925. 

“Q. And was it then signed by the Peoples? A. Yes. 
I might explain that they were anxious to close on that day 
and yet Hagar had not—the Trustees had not delivered this 
lease to me, and it vras then too late to get Gibbs to sign it, 
and Worthington had taken it a wav. Gibbs—or rather the 
Peoples Drug Stores, Incorporated.” 

The Stockwood Investment Co., a corporation, owned all 
of the real estate which had formerly been owned by 
Peoples Drug Stores and the stock of Stockwood Invest¬ 
ment Co. was owned entirely by M. G. Gibbs. The Stock- 
wood Investment Company owned the Home Life Building 
at the time pf the transfer and the Stockwood Investment 
Company owned a good many other stores occupied by the 
Peoples Drug Stores. At that time the stock in the Peoples 
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j 

Drug Stores was owned almost exclusively by M. G. 

1047 Gibbs, except a few shares which were owned by em¬ 
ployees and perhaps a few friends of his but the 

other holders were very small. As the building progressed 
witness had something to do with assisting and getting pos¬ 
session of other parcels of land for the Washington Central 
Trust and the City Central Corporation hnd in this 

1048 connection obtained a release of the Liggejtt’s lease. 

“The Court: May I ask here. The pajj)er he said 
was executed by two of the Trustees on the 15th of July and 
which he gave to Worthington and which was returned on 

the 18th of July executed by the third Trustee-j- A. Yes. 

That is right. j 

“The Court: Was that paper recorded? 

‘ 4 Mr. Wheatley: That paper was not recorded until Octo¬ 
ber. October 16th.” 

| 

As the building progressed the Peoples Drug Stores 
asked for a plan of the floors and the basement asj they were 
to occupy the basement as a lunch room, the whole of the 
basement, 76 feet by 31 was to be occupied as lunch room 
with an entrance from the middle of the first floor. Peoples 
asked for plans so that they could make their fixtures, the 
building was then reaching the point where tfyey should 
order fixtures. Instead of providing 76 feet in'depth for 
the Peoples with the same amount in the cellar or basement, 
the building had only provided 56 feet, cutting off 20 feet 
by the full width of the building, both in the cellar, and on 
the first floor, which practically made it impossible for 
Peoples to carry out their original idea of having a lunch 
room in the cellar as they had intended. When tbe witness 
discovered this he thinks he notified the Shawnjiut Bank, 
trustee of the Washington Central Trust. Thid was dis¬ 
covered in the spring of 1927. In the meantime witness had 
been confined to his home and at Atlantic City for 

1049 about six weeks. While witness was in Atlantic City 
he heard that Hagar had been killed. A few days 

after that Gleason, of the firm of Coffin & Burr,! and Mr. 
Ray, who represented Richardson, Hill & Co., caine to see 
him at Atlantic City. Richardson, Hill & Co. hdd bought 
the securities of the second mortgage and Gleason repre¬ 
sented the first mortgage people. 

! 

i 

j 
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1050 These gentlemen came to see the witness about 
modifying the lease and getting witness on behalf of 
the Peoples Drug Stores to accept smaller space. They did 
not come to Atlantic City to see the witness at his request. 
They came down in response to the notice that the Peoples 
Drug Stores was not getting the space provided for them. 
When thev got there tliev discussed the modification of the 
lease and asked witness on behalf of Peoples Drug Stores 
to accept a smaller space at a lower rental. The final result 
was that the cellar was useless for the purpose for which 
it was originally desired. Peoples Drug Stores modified 
their contract so that thev would have onlv a small part of 
the cellar, only enough for fountain purposes and prescrip¬ 
tion clerks and took only 56 feet in depth instead of 76 feet 
on 1st floor. The arrangement just described was not made 
with Mr. Gleason and Mr. Ray at Atlantic City. They 
started the; negotiations and they were finally completed. 
Witness does not remember who completed them. They cul¬ 
minated in the agreement dated July 1*2, 1927, which had 
previously been identified by Miss Healv and marked “Miss 
Healv Exhibit 1” and which is attached to the answer of the 

9 / 

Peoples Drug Store-, a Maryland corporation, to the an¬ 
swer and cross-bill of the Shawmut Bank. This was offered 
in evidence. 


This agreement was prepared by the witness. The nego¬ 
tiations were carried on partly after they got back to Wash¬ 
ington by Mr. Nordblom, who took Mr. Hagar’s place in 
the City Central Corporation, and Mr. Robert Mont- 
1051 gomery, a trustee of the Washington Central Trust. 

Witness thought these gentlemen came to see him at 
Atlantic City also. Witness said that $100,000 in preferred 
stock had never been repurchased by the Washington Cen¬ 
tral Trust, as agreed in the contract of March 12, 1925, 
but that there was a suit pending on the bond against the 
Hagar estate. 

At the time the transaction took place in 1925, Peoples 
Drug Stores were in the old Thompson building, which had 
formerly been occupied by the Thompson Drug Store for 
many years. Peoples Drug Stores had been incorporated 
under the laws of the State of Delaware. Witness was 


asked what the situation was with respect to the stock hold¬ 
ings, assets and the like of Peoples Drug Stores in July, 
1925, to which counsel for the Liberty Trust Co. and Na- 
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tional Shawmut Bank, as trustee under the fh'st trust, ob¬ 
jected. The Court asked counsel for the peoples Drug 
Stores what relevancy that had, to which counsel replied: 
4 ‘ The lease provides: j 

i 

4 4 4 The lessee covenants not to assign this lease nor under¬ 
let the demised premises, or any portion thereof, without 
the consent of the lessors first obtained in waiting. The 
Lessors agree that consent to the assignment of said lease 
in the event that the Lessee desires to assign or transfer 
the same, shall not be unreasonably withheld.’ ” 

The Court sustained the objection to the question. 

1052 Witness was then asked with respect to the stock 
holdings between the Peoples Drug Stores as a Del¬ 
aware corporation and Peoples Drug Stores asj a Maryland 
corporation. The witness stated that the original company 
was incorporated in Delaware and a new company was in¬ 
corporated in Maryland in March, 1928. was asked 
what was the capital stock of the old company apd what was 
the capital stock of the new T , to which the court sustained an 
objection, on the ground that he could not see the relevancy 
of the financial condition of the two companies. Counsel 
for the Peoples Drug Stores said that they were contend¬ 
ing that the financial responsibility of the twci companies 
were equally the same and that any withholding of any con¬ 
sent to the assignment of the lease w^as an unreasonable 
withholding of that consent; that the Delaware company 
had assigned the lease to the Maryland compahy and that 
the two companies known as the Peoples Drug Stores would 
show, if permitted by the Court to do so, that t|he financial 
responsibility and the stock holdings of the two companies 
were exactly as set forth in the answer and crpss bills of 
Peoples Drug Stores and that the withholding lof the con¬ 
sent to the assignment was an unreasonable withholding. 
The Court said 44 I cannot see that that has any bearing.” 
Witness said that there had been an assignment from the 
Peoples Drug Store-, a Delaware corporation, ;to Peoples 
Drug Stores, a Maryland corporation, of the lea^e involved 

here and of the assets in April, 1928, that he had 

1053 taken up with the Washington Central j Trust the 
question of the assignment, that he first jtook it up 

60—5108a ! 
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with Mr. Xordblom, who was the president, or at least the 
manager of the City Central Corporation, and was the 
manager of the Washington Building and to whom the 
Peoples Drug Stores had paid their rent and who had been 
in charge of the building. Objection was made by the 
trustees under the second deed of trust and the Court asked 
how that was binding on the first and second trusts. 
Counsel for the Peoples Drug Stores stated that if the trus¬ 
tees were bound by the contract that the Washington Cen¬ 
tral Trust should not withhold its consent in the assign¬ 
ment of the lease; then they were liable for anything that 
the Washington Central Trust did with respect to the as¬ 
signment, that the trustees under the mortgage were not re¬ 
quired to consent to the assignment, that the contract pro¬ 
vided that the consent should be given by the Washington 
Central Trust and that the Peoples Drug Stores had taken 
up the question of the assignment with the very persons 
with whom contract required them to take it up; that the 
contract of March, 1925, which was ratified in July, 1925, 
provided among other things that the assignment of the 
lease from the lessee would not be unreasonably withheld 
by the lessor and that it was the Washington Central Trust 
which had to consent to the assignment of the trust and not 
the trustee to the mortgage. Counsel proffered to show the 
facts as stated above. The Court sustained the ob- 
1054 jection and counsel for Peoples Drug Stores noted 
an exception on the grounds stated. Witness then 
identified the following letters which were offered in evi¬ 
dence. The substance of the letters are as follows: 

Letter dated March 1, 1928, from McGlue to Robert A. 
Xordblom, stated that the Peoples Drug Stores were con¬ 
sidering increasing its capital and may decide to do that by 
forming a new company and for that reason would like to 
have the Trustees of the Washington Central Trust sign a 
consent which was enclosed for the transfer of the lease. 
It stated that the new company would be identical with the 
old company as to assets and responsibility. 

A letter dated March 14, 1928, from the National Sliaw- 
mut Bank, Trustee of the Washington Central Trust, by 
F. A. Carroll,! vice president, to McGlue, stating that Nord¬ 
blom had left with Carroll McGlue’s letter of March 1st, 
above recited, and: 
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“ While I think Mr. Nordblom has talked |with you, in 
view of the purpose of this, I would like very much to have 
you write me and tell me the surrounding circumstances 
so that we can consider the proposition with intelligence. ’’ 

i 

i 

The letter further stated that he would be pleased to go 
through with this matter as promptly as he could after re¬ 
ceipt of the information. 

A letter from McGlue to F. A. Carroll, vice president, Na¬ 
tional Shawmut Bank, dated March 15, 1928, ac- 

1055 knowledging Carroll’s letter of the 14th, and stated 
that the company had an expansion plan requiring 

additional capital; that the Peoples were taking over three 
new stores in Washington and other stores in! other terri¬ 
tory, and were calling in the eight per cent preferred stock 
and issuing new six and a half per cent stock; that the only 
reason for the formation of a new company was because 
of certain legal and technical difficulties which made it nec¬ 
essary to incorporate in another State; that t|ie assets of 
the new company would naturally be increased as far as 
the bank was concerned, and: “The financial responsi¬ 
bility of your tenant will be even better than it \\ r as before.” 
The letter stated that the management would be the same 
and to all intents and purposes the company would be the 
same, even using the same name. The letter recited that it 
enclosed a letter which was being sent to the stockholders 
which contained a statement of the company, and that from 
it the addressee would note that the company ow^es no notes 
or bank debts, that its current liabilities are the usual cur¬ 
rent liabilities for merchandise, wages, etc., and jthat the ac¬ 
counts payable remained the same as a rule throughout the 
year, the company discounting all of its bills. 

The enclosures with the above letter were offered in evi¬ 
dence and are in substance as follows: 

The first was an offer of $2,500,000 of six and a half per 
cent convertible preferred stock of the Peoples Drug 

1056 Stores, a Maryland corporation. It stafed that the 
Maryland company had acquired the business and the 

property of the old corporation by that name under the laws 
of Delaware, and the entire outstanding stock of the Sum¬ 
mit Drug Company and the Day Drug Company! which had 
been operating the largest retail drug chain in Akron, Ohio, 
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with 21 stores; that the new company would operate di¬ 
rectly or through wholly owned subsidiaries a chain of 73 
retail drug stores located in Washington, D. C., Ohio, Penn¬ 
sylvania, Maryland, Virginia, and West Virginia. The 
following substance and excerpts are taken from this en¬ 
closure : 

“The accounts of Peoples Drug Stores, Incorporated 
(Delaware) have been audited by Messrs. Murphy, Lanier 
& Quinn, and the account of the Day Drug Company and the 
Summit Drug Company have been audited by Messrs. Has¬ 
kins & Sells. Based upon these audits, consolidated net 
sales and net earnings, after all charges, including depre¬ 
ciation and taxes, but exclusive of certain non-recurring- 
charges averaging $61,507 per year for the period, deter¬ 
mined by our management, as certified by Messrs. Haskins 


& Sells, are as follows: 


Times dividend 




requirements 

Per share 

Year ended 

Net earnings 

on this 

common 

December 31 Net sales. 

as above. 

preferred stock. 

stock. 

1925 .$7,290,205 

$505,714 

3.11 

$2.80 

1926 .8.37o,S03 

510.010 

3.17 

2.S9 

1927 .10.179,570 

5S9.255 

3.02 

3.49 

“Net earnings 

for the year 

ended December 31, 

1057 1927, as stated above, were $589,255, equivalent to 


3.62 times annual dividend requirements of $162,500 


on this $2,500,000 preferred stock and after provision for 
such dividend requirements, to $3.49 per share on the 122,- 
250 shares of no par value common stock outstanding. 

“Such net profits for the three years ended December 
31, 1927, averaged $536,993 per annum, equivalent to 3.30 
times annual dividend requirements on the proferred stock, 
and after provision for such requirements, to $3.06 pel- 
share of common stock. 

“Based upon the audit of the accounts of Peoples Drug 
Stores, Incorporated, (Delaware) by Messrs. Murphy, La¬ 
nier & Quinn, and the audit of the account of the Day Drug- 
Company and the Summit Drug Company by Messers. Has¬ 
kins & Sells, the consolidated balance sheet as at December 
31, 1927, giving effect to the formation and financing of 
Peoples Drug Stores, Incorporated (Maryland) and its ac¬ 
quisition of the assets, subject to the liabilities of Peoples 
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On cross examination by counsel for Parkey-Bridget Co. 
witness said lie never saw the plans of the nevf building be¬ 
fore it was started, except a ground plan of h<j>w the stores 
would be and it was afterwards changed by Ridding addi¬ 
tional stores but he learned in the course of the busi- 

1069 ness that the way by which they took! nineteen or 
twenty feet from the space to be occupied by Peoples 

Drug Stores was by changing the plan of the building and 
running the corridor through from New York Avenue to Gr 
Street, that was not in the original design. 

On cross examination by counsel for Liberty Trust Co., 
witness said, that at the time he wrote to the District Title 
Insurance Company on July 15, 1925, he represented only 
the Peoples Drug Stores in that transaction ind that the 
letter was a letter of instructions to the title company, that 
he knew then that they were about to settle the; conveyance 
of these properties and the placing of the mortgages on 
the property and that as far as the Peoples Drug Stores 
was concerned, that the letter of July 15, 1925, was a letter 
to the title company concerning the matter. That 

1070 the contract of March 12, 1925, had been prepared 
by the witness with Worthington. 

“The Peoples Drug Stores is not a party to that contract 


at all. The Stockwood Investment agrees to 1 do certain 


things in that contract, which was to give up the Peoples 
lease of the Thompson Building. In other words, the 


Washington Central Trust could not go ahead without 
getting rid of the Peoples lease of the Thompson Building 
any more than they could go ahead without getting the 
Home Life Building. The Stockwood Investment Company 
agreed to procure from Peoples, but the Peoples Drug 
Stores is not a party to that contract at all. The proposed 
lease to Peoples Drug Stores, which is attached to that 
contract, has a good many blanks in it. I don’t know who 
did the interlining in ink, but I can explain all the pencil 
marks. I used this as a form for writing a ltease and I 
made marks or parentheses for my stenographer to leave 
out certain things, and I see I have got Number two here, 
which I used as a form, and when this came ujp I didn’t 
want to make any changes, so this does not—all that is 
written in there—all the pencil marks are not a part of the 
original transaction. I don’t know anything about whether 
this proposed form of lease was actually the lease that was 


i 
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with 21 stores; that the new company would operate di¬ 
rectly or through wholly owned subsidiaries a chain of 73 
retail drug stores located in Washington, D. C., Ohio, Penn¬ 
sylvania, Maryland, Virginia, and West Virginia. The 
following substance and excerpts are taken from this en¬ 
closure : 

“The accounts of Peoples Drug Stores, Incorporated 
(Delaware) have been audited by Messrs. Murphy, Lanier 
& Quinn, and the account of the Day Drug Company and the 
Summit Drug Company have been audited by Messrs. Has¬ 
kins & Sells. Based upon these audits, consolidated net 
sales and net earnings, after all charges, including depre¬ 
ciation and taxes, but exclusive of certain non-recurring- 
charges averaging $61,507 per year for the period, deter¬ 
mined by our management, as certified by Messrs. Haskins 
& Sells, are as follows: 


Times dividend 
requirements Per share 
Year ended Net earnings on this common 

December 31 Net sales. as above. preferred stock. stock. 

1925 .$7,290,205 $505,714 3.11 $2.80 


1926 .8.3775,S03 510.010 3.17 2.S9 

1927 .10,179.570 5S9.255 3.02 3.49 

“Net earnings for the year ended December 31, 
1057 1927, as stated above, were $589,255, equivalent to 
3.62 times annual dividend requirements of $162,500 
on this $2,500,000 preferred stock and after provision for 
such dividend requirements, to $3.49 per share on the 122,- 
250 shares of no par value common stock outstanding. 

“Such net profits for the three years ended December 
31, 1927, averaged $536,993 per annum, equivalent to 3.30 
times annual dividend requirements on the proferred stock, 
and after provision for such requirements, to $3.06 per 
share of common stock. 

“Based upon the audit of the accounts of Peoples Drug 
Stores, Incorporated, (Delaware) by Messrs. Murphy, La¬ 
nier & Quinn, and the audit of the account of the Day Drug- 
Company and the Summit Drug Company by Messers. Has¬ 
kins & Sells, the consolidated balance sheet as at December 
31, 1927, giving effect to the formation and financing of 
Peoples Drug Stores, Incorporated (Maryland) and its ac¬ 
quisition of the assets, subject to the liabilities of Peoples 



LIBERTY TRUST COMPANY ET AL. 


949 


Drug Stores, Incorporated (Delaware) and the entire cap¬ 
ital stock of the Day Drug Company and the Summit Drug 
Company, as certified by Messrs. Haskins Sells, is as 
follows: ! 

“Assets. 

j 

Current Assets. I 


Cash . 

Notes receivable . 

1058 Accounts Receivable, Less Reserve for 

Doubtful Accounts .. 

Merchandise Inventories. 

Cash Surrender Value of Life Insurance. . . . 


$1,291,352.46 
| 2,480.65 

I 109,900.98 
11,555,200.04 
9,825.00 


Total Current Assets.$2,968,759.13 

Investments . 11,690.63 

Property (at Cost): j 

Land and Buildings. $494,614.49 j 

Furniture, fixtures & auto- j 

mobiles . 1,008,446.73 


Total .$1,503,061.22 

Less Reserves for Deprecia¬ 
tion .. 465,683.91 


Net Book Value .$},037,377.31 

Good Will. 1354,783.92 

Deferred Charges: 

Prepaid Insurance, Taxes 

and Rentals . $24,420.99 

Improvements and Altera¬ 
tions to Leased Property 127,506.47 

Leasehold Premiums . 148,701.47 j 

7 i 


Total Deferred Charges . '300,628.93 

i 

Total .$4,673,239.92 


i 

I 

i 

i 
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1059 “Liabilities . 

Current Liabilities. 

Accounts Payable. $493,799.70 

Accrued Wages, Bonuses, Interest, and Taxes 
(Including Estimated 1927 Federal Income 

Tax). 1 { o,o 1 2.93 

Dividends Payable . 25,000.00 

Total Current Liabilities . 694,372.63 

Mortgage Payable. 60,000.00 

Reserve for Organization Expenses. 50,000.00 


Capital Stock: 

Preferred 6% per cent 
Cumulative (Authorized, 

100,000 shares, $100 each; 

Outstanding, 25,000 shares, 

Convertible into Common 
Stock Until March 15, 

1933) ,. $2,500,000 

Common (Authorized, 500,- 
000 shares; Outstanding, 

122,250 Shares without par 
value) at a Declared Value 
of $1 a Share. 122,250 

Total Capital Stock . 2,622,250.00 

Surplus . 1,246,617.29 

Total . $4,673,239.92 

The above balance sheet shows net tangible assets, ex¬ 

clusive of good will and of deferred charges, amounting 
to $3,213,454, equivalent to $128 per share of preferred 
stock outstanding. The same balance sheet shows current 
assets of $2,968,759 and current liabilities of $694,372, a 
current ratio of 4.2 to one. Net vrorking capital amounts 
to $2,274,386, equivalent to $90 per share of this preferred 
stock. The above balance sheet does not reflect the 
1060 acquisition of leaseholds, fixtures, and inventories, 
of three Washington stores to be presently acquired, 
the total purchase price of which will be less than $175,000. 
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“Capitalization. j 

i 

i 

“The capitalization of the company is as follows: 

Authorized i Outstanding. 

6% per cent preferred stock j 

(Par value, $100). $10,000,000 j $2,500,000 

Common Stock (no par value). . 500,000 j 122,250 

Shares j Shares ’’ 

j 

The circular stated that the proceeds of th$ sale of the 
preferred stock had been used to provide funds for the 
redemption of $1,220,000 par value eight per cejit preferred 
stock of Peoples Drug Stores, a Delaware Corporation, and 
the balance to provide funds for expansion purposes and 
for additional working* capital; that no part of the proceeds 
of the sale had been used for the acquisition iof the Day 
Drug Company or the Summit Drug Companjy; that Dr. 
Gibbs, who had founded the business and been the executive 
head since its establishment, would continue as the presi- 

i 

dent. | 

Another enclosure with the letter of March 15, 1928, was 
one written bv Dr. M. G. Gibbs to the common stockholders 
of the Peoples Drug Stores, which enclosed a summary of 
the plan of reorganization and stated that all! the assets 
of the company would be transferred to the new 
1061 Maryland Company of the same name, which would 
have the same board of directors, the saipe manage¬ 
ment and personnel as the Delaware Company, that the new 
company would receive in return for its assets one share of 
common stock of the new Maryland Company for each 
share of common stock of the old company; that the amount 
of the redemption price of the preferred stock would be 
deposited in the Chase National Bank of New Nork to be 
immediately available for the preferred stockholders; that 
the common stock of the company would be distributed, 
share for share, to the common stockholders of the old com¬ 
pany; that the old company would be dissolved; that the 
common stock would be received bv the common j stockhold- 
ers and would constitute all of the common stock of the new 

i 

company to be presently issued. The circular had attached 
to it a copy of the statement of the Peoples Ditug Stores 


i 

! 

i 
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and affiliated corporations through December 31, 1927, as 
follows: 

“Cash” . $367,612.66 


Accounts Receivable, Less Reserve for Doubt¬ 
ful Accounts. 64,623.39 

Merchandise Inventories. 1,115,268.64 

Cash Surrender Value Life Insurance Policies 9,825.00 


Total Current Assets .$1,557,329.69 

Investments . . . 2,651.30 

Capital Assets 

Land . . . 36,702.00 

Buildings, Less Reserve for 

Depreciation. 191,368.06 

Furniture and Fixtures, 

Autos and Vehicles, Less 
1062 Reserve for Depreciation 504,062.50 


Total Capital Assets . $732,132.56 

Good Will and Organization Expenses. 384,888.52 

Deferred Charges: 

Leasehold Premiums, Store Improvements, 
etc. . 260,282.19 


Total Assets 


$2,937,284.26 


Liabilities. 


Accounts Payable, Accrued Wages 


and Bonuses .$484,185.79 

Dividends payable . 25,000.00 


Total current liabilities . 509,185.79 

Reserve for Federal Income Taxes, 1927 Earn¬ 
ings (Revenue Act 1926) . 72,680.50 
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Capital. 

\ 

i 

Capital Stock: j 

Preferred 8% Cumulative, 

Authorized 20,000 shares I 

$100.00 par value. 2,000,000.00 

Less Unissued 7,800 shares 780,000.00 . 


Common Stock no par value, 
Authorized 120,000 shares. 
Issued 100,000 shares. 
Value Allotted to shares 
issued . 

Total Liabilitv to Stockholders 
Surplus .. 


1,220,000.00 


50,000.00 


1,270,000.00 

1,085,417.97 


Total Liabilities and Capital . ..$2,937,284.26 

j 

“We have audited the books and records of the 
1063 Peoples Drug Stores and Affiliated Corporations for 
the year ended Dec. 31, 1927, and we certify that the 
above balance sheet is in agreement with' ihe books and in 
our opinion correctly sets forth the financial condition of 
the business as of December 31, 1927. 


Murphy, Lanier and Quinn, by B. G. Murphy. 

i 

“Peoples Drug Stores, Incorporated, and Affiliated Cor¬ 
porations. 

Consolidated Statement of Profit and Loss , Tear Ended 

December 31, 1927. I 

Net Sales ..$8,129,719.99 

Other Store Income . 1133,914.74 


Total Stores Income.$81,263,634.73 
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Cost of Sales, Operating Expenses (Including 


Administrative and General Expenses) .... 7,722,858.51 

Operating Profit . $540,776.22 

Less Other Deductions, Net. 2,402.18 

Net Profit Before Federal Tax. $538,374.04 

Deduct Federal Income Taxes. 72,680.50 

Net Profit to Surplus. $465,693.54.” 


A letter of March 29, 1928, from McGlue to National 
Shawmut Bank recited that the bank had written to him 
on March 14, but that he had heard nothing further from 
them. 

1064 The following excerpt is taken from the letter: 

“Would like to call your attention to the fact that the 
lease provides that consent to assignment shall not be un¬ 
reasonably withheld, which would be the case if the consent 
were not given in this instance, as the new company is iden¬ 
tical with the old in every respect except that it is to have 
additional assets.” 

On April 4, 1928, McGlue wrote to National Shawmut 
Bank of Boston, Samuel H. Powers, and Robert H. Mont¬ 
gomery, Trustees of the Washington Central Trust, enclos¬ 
ing transfer of lease on the Washington Building from the 
Peoples Drug Stores, the Delaware Company, to the Peoples 
Drug Stores, the Maryland Company; acceptance of the 
Maryland Company to such assignment, and its agreement 
to be bound bv the terms of the original lease. He enclosed 
with the letter a consent to be signed by the Trustees of the 
Washington Central Trust, which was referred to in the 
letter. The letter recited that he had heretofore requested 
the consent but that the addressees had delayed sending it to 
him notwithstanding the fact that the lease provides that 
consent will j not be unreasonably withheld. The letter 
further states: 

“It would, of course, be unreasonably withheld if this 
consent is not given, for the reason that the new company is 
identical with the old, has all of the assets of the old, and all 
of its officers.” 

1065 The letter further said that the Peoples had always 
tried to cooperate with the addressees and have been 

rather surprised at the delay in sending in the consent; that 
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the trustees would recall that in violation ofj the original 
lease a much smaller space had been provided than the lease 
had required and that Peoples had afterwards; consented to 
take the smaller space, and that the Trustees were also 
indebted to Peoples for work done by them for which they 
(the Peoples) had agreed to pay. The letter further said: 

“Mr. Nordblom, president of the City Central Corpora¬ 
tion, and who also has been acting for the trustees in con¬ 
nection with the Washington Building, has assured me from 
the beginning that this consent would be signed.” 

Letter of April 9,1928, from McGlue to Harold E. Doyle, 
Receiver of the Washington Building: The letter called Mr. 
Doyle’s attention to the fact that the Peoples Drug Stores 
had recently reorganized as a Maryland cofporation in 
place of the Delaware corporation; that all of tjhe assets of 
the old company were turned over to the new company; that 
the common stockholders and the officers of both companies 
were the same; that long before this was done he had called 
upon the trustees to consent to this as the leape provided 
that they would not unreasonably withhold consent to any 
transfer; that this transfer was one of form father than 
substance; that the transfer was not refused, but that they 
neglected to sign the paper, and that! under the 
1066 provisions of the lease he considered the transfer 
valid. The letter further said in order to keep Doyle 
informed he was enclosing a copy of the assignment of the 
lease and of the acceptance by the new corporation. 

Letter of April 12,1928, from Doyle, Receiver,; to McGlue, 
acknowledging receipt of McGlue’s letter of the 9th, and 
saving that he had been ordered bv the Court to collect all 
rents accruing on the premises and to hold them subject to 
the orders of the Court and that any other matter would 
have to be taken up with the trustees. I 

During the examination of this witness the following 
occurred: The questions are by the Court: 

“Q. Mr. McGlue, did you have in your mind—this may 
not be relevant—-when you drew and delivered the deed that 
the lease that you had would come ahead of the first or 
second deed of trust? Did you think anything about it? 
A. I dont recall thinking about it at all. I know it was 
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never discussed, 
cussed. 


The question of priority was 


never dis- 


“Q. Did you have that in mind ? Were you given instruc¬ 
tions not to deliver the deed until the lease was delivered 
with it? A. Well, I considered that the lease being a part 
of the same transaction that it was—that they both went 
together. 

“Q. No, I mean did you have that in mind? A. It 
1067 was one transaction. 

“Q. You instructed them not to deliver the deed or 
record it until you got your lease? A. I dont recall what I 
had in mind at that time. 


“The Court: Very well. 


7 7 


On cross examination by counsel for Shawmut Bank, wit¬ 
ness said that he had been practicing law about thirty years 
in the District of Columbia, during that time had devoted 
a considerable amount of his practice to real estate 
1068 matters, had represented building associations and 
other real estate clients. 

There then occurred the following dialogue which is in¬ 
serted herein; at the request of counsel for the trustee under 
the first mortgage: 

“Q. Mr. MjcGlue, did you see the two letters to the Title 
Company, Defendant Shawmut Exhibits 7 and 8? I will 
show them tq you now (handing same to the witness). A. 
They are mv signatures. 

“Mr. Wheatley: They were the letters that we were talk- 

* •/ 

ing about this morning? 

“Mr. Gordon: Yes. As Defendant Shawmut Trial Ex¬ 
hibits 7 and 8. 


By Mr. Gordon: 

“Q. Mr. McGlue, when you wrote this letter of the 15th 
to the Title Company in which you enclosed a deed from the 
Stockwood Investment Company, the transaction could not 
have been closed, the property could not have been conveyed 
to The Washington Central Trust without your giving up 
that deed, could it ? A. That is right. 

“Q. And vou then had that deed in your possession? A. 
I did.” 
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On cross examination by counsel for Parker-tBridget Co. 
witness said he never saw the plans of the new ibuilding be¬ 
fore it was started, except a ground plan of lioiv the stores 
would be and it was afterwards changed by Adding addi¬ 
tional stores but he learned in the course! of the busi- 

1069 ness that the way by which they took nineteen or 
twenty feet from the space to be occupied by Peoples 

Drug Stores was by changing the plan of the building and 
running the corridor through from New York Avenue to G 
Street, that was not in the original design. j 

On cross examination by counsel for Liberty Trust Co., 
witness said, that at the time he wrote to the District Title 
Insurance Company on July 15, 1925, he represented only 
the Peoples Drug Stores in that transaction and that the 
letter was a letter of instructions to the title company, that 
he knew then that they were about to settle the!conveyance 
of these properties and the placing of the mortgages on 
the property and that as far as the Peojiles Drug Stores 
was concerned, that the letter of July 15, 1925, was a letter 
to the title company concerning the matter. That 

1070 the contract of March 12, 1925, had beejn prepared 
bv the witness with Worthington. 

“The Peoples Drug Stores is not a party to that contract 
at all. The Stockwood Investment agrees to j do certain 
things in that contract, which was to give up the Peoples 
lease of the Thompson Building. In other jwords, the 
Washington Central Trust could not go ahegd without 
getting rid of the Peoples lease of the Thompson Building 
any more than they could go ahead without getting the 
Home Life Building. The Stockwood Investment Company 
agreed to procure from Peoples, but the Peoples Drug 
Stores is not a party to that contract at all. The proposed 
lease to Peoples Drug Stores, which is attached to that 
contract, has a good many blanks in it. I don’t! know who 
did the interlining in ink, but I can explain all! the pencil 
marks. I used this as a form for writing a lease and I 
made marks or parentheses for my stenographer to leave 
out certain things, and I see T have got Number two here, 
which I used as a form, and when this came up I didn’t 
want to make any changes, so this does not—all that is 
written in there—all the pencil marks are not a part of the 
original transaction. I don’t know anything about whether 
this proposed form of lease was actually the leade that was 
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finally executed, but I used that for another—not a lease 
of this building, but for another form. I think the proposed 
form that is in typewriting is substantially the same as the 
original lease. Those interlineations were in the original 
copy. The pencil marks here were not made for the lease 
that is finally prepared but were made for another lease 
of an entirely different property, and we were just 
1071 using this as a form at that time and made these 
pencil marks for my stenographer to use. The inter¬ 
lineations in pen were in there before the contract was 
executed. 

“The Court: Your thought with respect to this paper 
that you are making inquiries of now is that nobody could 
force the Peoples Drug Stores to take a lease? 

“Mr. Hamilton: Absolutely. They are not a party to 
it at all.” 

Upon further cross examination by counsel for Shawmut 
Bank witness said, he does not recollect whether the old 
lease which Peoples Drug Stores had on the Thompson 
Building was subject to a mortgage or not. 

Upon cross examination by counsel for City Central Cor¬ 
poration, witness said he assisted in the acquisition of 
other parcels than those owned by the Stockwood Invest¬ 
ment Company and Peoples Drug Stores, and in doing so 
w'as employed either by the City Central Corporation or 
Hagar or Worthington. 

Upon re-cross examination by counsel for Liberty Trust 
Co., witness said he sent a number of telegrams to the Lib¬ 
erty Trust Company in Boston during the course of the 
progress of the building, stating that there were no me¬ 
chanics’ liens or judgments filed against the Washington 
Building and that in sending those telegrams the witness 
was representing either the City Central Corporation or 
the Washington Central Trust. The witness said that he 
thought those telegrams were for the purpose of taking 
care of the payment that was due or to become due to the 
contractor and witness thought that upon the 
1072 strength of the telegrams and the Architect’s cer¬ 
tificate that payment would be made by the Wash¬ 
ington Central Trust on the contractor’s bills. He was 
requested by the City Central Corporation and Washington 
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Central Trust to find whether any mechanics ’ liens or 
judgments had been entered and his telegrams were in 
response to those requests. 

The above testimony by Mr. McGlue was givjen on Wed¬ 
nesday, May 1, 1929, and he left the stand after the close 
of his re-cross examination on Wednesday before the noon 
recess. The trial of the case continued through the bal¬ 
ance of Wednesday, May 1, 1929, and Thursday, May 2, 
1929, but the court was in adjournment from the close of 
the usual court hours on Thursday, May 2, j 1929, until 
Monday, May 6,1929, at which time the following occurred: 

“Mr. Wheatley: If your Honor please, since the adjourn¬ 
ment on Thursday I read Mr. McGlue’s testimony, and at 
some time before the case is closed I should like to recall 
him to the stand for a few questions that I want! to ask him, 
in view of the testimony. I am not particularly anxious to 
do it now unless the Court wants me to do so. 

“The Court: If it is agreeable to you and the other 
counsel- 

i 

“Mr. Wheatley: I can do it now, so far asj I am con¬ 
cerned. ’ ’ 

(The foregoing dialogue is inserted herein at jthe request 
of counsel for Peoples Drug Stores, Inc.) 

Thereupon Mr. McGlue resumed the stand. Later on Mon¬ 
day, May 6, 1919, counsel for Stewart & Company asked 
leave that he be withdrawn in order that a fitness for 
Stewart & Company might be placed upon the stand, and no 
opportunity was had to put McGlue onj the stand 
1073 again until Tuesday, May 7, 1929. The testimony of 
McGlue, on May 6 and May 7, 1929, is iij substance 
as follows: That the lease was delivered to him pn July 15, 
1925, and that he said he would accept delivery of it then 
but gave it—because there were only two trustees and they 
claimed two were sufficient—to Mr. Worthington to get 
the third signature, which Worthington did. j They dis¬ 
cussed the question of delivery and witness said! that there 
were only two signers and that they had said that the 
Declaration of Trust provided that two trustees were suf¬ 
ficient. Witness then had said that lie would accept it 
as a delivery and would send his deed to the Title Com¬ 
pany. Witness had been withholding the deed up to that 
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minute on July 15th, until he got the lease, that he handed 
the lease to Mr. Worthington, to get the third signature 
of Mr. Biirnett, who was in Boston. The Court then asked, 
“If it was not necessary to have a third signature, why 
did you give it back?” The witness answered, “I did not 
want to decide the question entirely and I asked him as a 
matter of precaution to get the third signature.” This 
was before he sent the deed to the tile company with the 
letters of July 15, 1925; he had been withholding the deed 
up to that minute, after that he sent the deed to the title 
company. Nothing was said between witness and Worth¬ 
ington and the others present or anyone else to the 
1074 effect that the lease was to be withheld until the 
deeds had been recorded, that he gave the lease back 
to him only for one purpose—to get the signature. Witness 
was asked to examine a letter from Worthington dated 
July 18, 1925, which had been offered in evidence by Na¬ 
tional Shawmut Bank, during the examination of Worth¬ 
ington, in which Worthington used the following language. 
“I understand that the papers transferring title to the 
property of the Stockwood Investment Co. have been re¬ 
corded. With this understanding and in compliance with 
my promise, I now send you by registered mail the follow¬ 
ing paper.” Worthington had thereupon enclosed the lease 
and the bond. Witness was asked whether anvthing had 
been said between him and Worthington at any time about 
withholding the lease until the other papers should be re¬ 
corded and he said: “not a word.” Or whether anvthing 
had been said in substance to the effect that the lease should 
be withheld until the other papers were recorded, and he 
answered: “not a word.” 

“In other words, they did deliver the two papers to me, 
the lease and the bond mentioned herein and wished me to 
accept it on that date. (The date referred to was July 15, 
1925.) If I had not handed it back to get the other signa¬ 
ture, that would have been a complete delivery by them.” 

“Q. Did you tell them that you would accept them? A. 
I told them that I would accept them but I wanted to give 
Worthington the papers to get the other signature.” 

Witness said to them that he accepted it but that he pre¬ 
ferred to have the three signatures and that thereupon he 
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sent my deed to the Title Company. |At the same 

1075 time he sent the deed to the title company he sent 
the release of the Peoples Drug Stores to the lease 

on 703 15th Street, Thompson Building; he ;had not sur¬ 
rendered that release to Hagar, Wadden and Burnett prior 
to the delivery of the lease of July 15, 1925. Worthington 
sent the lease of July 15, 1925, back July 18, 1925; that the 
letter of July 15, 1925, to the Title Company enclosing 
the deed of the Stockwood Investment Co. and the release 

i 

of the Peoples Drug Store Lease at 703 15th| Street, was 
sent after the conversation with Hagar and Worthington, 
above recited, that he sent the deed and release; of the origi¬ 
nal Peoples Drug Store lease to the title company with the 
letters dated July 15, 1925, which were offered; in evidence, 
the substance of which have been stated in the testimony 
of E. Roy Hill. Witness knew that Gleason ! represented 
Coffin & Burr. That the Peoples Drug Stores, 1 ; a Delaware 
corporation, occupied the building from November, 1927, 
until April, 1928, when the change was made from the 
Delaware corporation to the Maryland corporation. Wit¬ 
ness was asked what the City Central Corporation did so 
far as the management of the building was concerned after 
the Peoples Drug Stores took possession of tjhe building 
under the lease. Objection was made by counsel for the 
trustees under both mortgages. The Court’s attention was 
invited by counsel for Peoples Drug Stores to lParagraph 
11 of the minutes of July 10,1925, providing for Supervision 
and management of the building by the City Central Corpo¬ 
ration. Counsel for Peoples Drug Stores proffered 

1076 to show that the City Central Corporation had en¬ 
tered into the active management of the business, 

under the minutes of July 10, 1925, and a contract in pur¬ 
suance thereof that it was the only one that did have actual 
management of the business and that this is relevant first 
to show a joint enterprise and material on the question of 
the transfer of the lease from the Delaware corporation 
to the Maryland corporation. The Court said, “If you have 
the contract why do you not offer that'?” This contract 
known as the “management contract” was later put in 
evidence by Stewart & Company. Witness stated that he 
had been informed of the change from the Washington City 

61—5108a I 
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Central Trust to the Washington Central Trust and identi¬ 
fied a letter which he had received under date of March 26, 
1925, from Worthington on this subject, which was offered 
in evidence as follows: 

“With the lawyers for the other parties interested we 
are preparing the papers to be executed in connection with 
the development which was the subject of the recent con¬ 
ferences which Mr. Hagar has had with you. It is clear 
that the terms of the present Washington City Central 
Trust are not adequate to cover the financing required, and 
therefore we shall probably make a new trust indenture 
to fit the situation. The present Washington City Central 
Trust can then convey under its present powers to the new 
Trust and your property can also be conveyed to the 

1077 new Trust. Expense for stamps can be saved by 
so conveying subject to the existing mortgages or 

trusts. The old mortgages can then be discharged and 
the new bond mortgage put on. 

“For the purpose of correctly describing the Stockwood 
Investment property, can you send me the full description 
of that property as the same will appear in your deed, the 
existing encumbrances on it, and the name of the person 
who is to give the deed. I believe we have a description 
of the present leases. This data we shall need to complete 
the new trust indenture and the bond mortgage, which are 
now well under way.” 

Witness also identified letter which had been produced 
by the receivers, dated May 10, 1927, purporting to come 
from the Peoples Drug Stores, and to be signed by Wallace 
J. Smith, vice president. This letter was also offered in 
evidence, the substance of which is as follows: 

“Recently, in order to make plans for our fixtures in the 
store in that part of the Washington Building leased from 
you, we requested plans and specifications. We have never 
received these plans and specifications, but did receive a 
floor plan, which, to our surprise, showed that the present 
plans were not in accordance with the lease of the Trustees 
of the Washington Central Trust to to Peoples Drug 

1078 Stores, Inc. This lease specifically called for a 
•frontage of thirty-seven (37) feet on Fifteenth 

Street and Seventy-six (76) feet on ‘G’ Street.” 



I 
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“We have carefully gone over the floor plans submitted 
to us and find that it is impossible for us to accommodate 
ourselves to anything less than the space provided for in 
our lease. We had intended to make this the j outstanding 
store in Washington, and in view of the fact that it is 
necessary for us to have a broad stairway leading to the 
basement in the floor of this store, we cannot arrange our 
fixtures in a manner satisfactory in the spade shown on 
the new plans. * * * j 

“We might add that the Stockwood Investment Company 
originally owned the corner of Fifteenth and ;‘G’ Streets 
and entered into a contract with the Trustees of the Wash¬ 
ington Central Trust to sell the same to it. The contract, 
however, provided that a lease was to be madq to Peoples 
Drug Stores, Inc., with a frontage of thirtyjseven (37) 
feet on Fifteenth Street and seventy-six (76) feet on ‘G’ 


Stockwood 
of Peoples 


Street. Mr. Gibbs, who was the president of thei 
Investment Company and also the president 

Drug Stores, Inc., refused to make sale of the prop- 
1079 erty without this provision, and a copy bf the pro¬ 
posed lease was attached to the contract] The con¬ 
tract of sale would not have been made, had the! agreement 
for lease not been included in it. j 

“It is therefore of the utmost importance that this mat¬ 
ter be taken up with us immediately, otherwise |we will be 
obliged to institute proceedings for the specific perform¬ 
ance of our contract.” 

i 

Witness stated that with the letters in which he had 
requested consent to the assignment of the leage, he had 
enclosed the assignment from the Peoples Drug Store-, a 
Delaware corporation, to Peoples Drug Stores, ai Maryland 
corporation, the acceptance of the assignment by the 
Peoples Drug Stores, a Maryland corporation, tljie attesta¬ 
tion of the signature of M. G. Gibbs, and an unexecuted 
consent to the transfer to be signed and that all of these 
were enclosed in his letters of April 4, 1928. j 
Peoples Drug Stores had been incorporated! prior to 
March, 1925, in Delaware, and was changed in 1928 to a 
Maryland corporation. At that time they were expanding 
and the charter in Delaware did not have enough capitaliza¬ 
tion, so in April, 1928, Peoples Drug Stores, a corporation 
of the State of Maryland, was organized and $11 of the 
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property of the Delaware Corporation, real and personal, 
was transferred to the Maryland corporation. In the 

1080 transaction $2,500,000 of preferred 6-1/2 per cent 
stock in the Maryland Company was issued and took 

the place of $1,200,000 of shares 1 b the old company and 
that $2,500,000 of shares were sold which resulted in an 
additional asset to the company of $1,300,000, which was 
used for expansion, buying new places and new locations. 
Peoples Drug Stores at that time bought twenty-one stores 
in Akron, Ohio. The Court asked what bearing that had 
upon It. 

“Mr. Wheatley: It has this bearing, if your Honor 
please, that \ye show that we give them a corporation that is 
much better financially than the old one, and that it is not an 
unreasonable request. 

“The Court: As T understand it, there wasn’t any con¬ 
tention that the reason they did not do this was that the 
new company was not as financially sound as the other one. 

“Mr. Wheatley: Your Honor will recall in the opening 
statements. 

“The Court: Well, I cannot see that it has any bearing 
on this ease whether he goes any further and tells whether 
they bought 21 stores or 21,000 stores. I will not let him 
pursue that any further. 

“Mr. Wheatley: Now may I make my proffer along that 
line, of what I would prove if the Court would let me do it, 
because I think it is quite important to get to your Honor 
what I have in mind. 

“The Court: I think I understand what you have in 
mind. If you want to make a speech about it go ahead. 

“Mr. Covington: Mr. Wheatley has already made a prof¬ 
fer of precisely that same thing. 

1081 4 ‘ The Court: I understand; he has done that twice 
now, but he may proceed. 

“Mr. Wheatley: I do not want to do something that 
your Honor does not want me to do, of course. 

“The Court: I have made it as clear as I can that it may 
to somebody else, but it does not to me add one particle 
of evidence whether it was twenty-one stores or twenty- 
one thousand. If you have anything else to ask him, ask 
him. 
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“Q. Mr. McGlue was there a transfer of assets of one 
company to another? A. There was.” 

Counsel for Peoples Drug Stores offered andi tendered to 
prove by the witness that in March 1928, the Peoples Drug 
Stores, Incorporated in the State of Delaware had previ¬ 
ously taken possession under the lease of July 15, 1925, 
and had been continuously in possession since prior to De¬ 
cember, 1927, desired to expand its business aiid get more 
capital, and therefore found it necessary to rejincorporate 
in the State of Maryland instead of in the St4te of Dela¬ 
ware. j 

i 

“The Court: He has already testified to that, has he 
not?” 

“Mr. Wheatley: Yes, sir.” 

i 

Mr. Wheatley then further offered to prove j that it is¬ 
sued its preferred stock and that the preferred stock was 
sold for $2,500,000 and that it took up $1,200,000 of pre¬ 
ferred stock of the old company with this. The common 
stock was transferred share for share and the new com¬ 
pany purchased twenty-one stores in Akron, Ohio, formerly 
operated by Day Drug Company, a wholesale 4 ru & busi¬ 
ness in Akron, operated by the Summit Drug Corn- 

1082 pany, in exchange for approximately 22,Q00 shares 
of its common stock. This business was! valued at 

more than $1,000,000 and that the new Company jas the re¬ 
sult of its reorganization had substantially $2,300,- 

1083 000 of assets added to that which the oldl company 
had. That prior to the reorganization of; the com¬ 
pany efforts were made to secure the consent of, the trus¬ 
tees of the Washington Central Trust and they were In¬ 
formed of the change in the corporation and the addition 
of new assets. They never objected to the transfer and 
assignment of the lease, but they never did execute the con¬ 
sent to the assignment, and that witness was thereafter 
told by Mr. Nordblom, who was president of the City Cen¬ 
tral Corporation, and the representative of the Washing¬ 
ton Central Trust, for whom the City Central Corporation 
was acting as agent of the Washington Building,! that the 
reason the consent had been withheld was because of the 
impending appointment of a receiver. The Court said Iiq 

i 

i 

j 

i 

i 

i 
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would not receive the evidence and allowed Peoples Drug 
Stores an exception. There then occurred the following 
dialogue which is inserted herein at the request of coun¬ 
sel for the trustee under the first mortgage: 

“Q. Mr. McGlue, at page 598 of the record you were 
asked by the Court this question; “Were you given in¬ 
structions not to deliver the deed until the lease was de¬ 
livered with it?” Your answer is not direct. Were you 
given such instructions ? A. I was. 

“The Court: What did you say was the answer? 

“Mr. Wheatley: His answer is not direct. His answer 
is—shall I read it? I wanted him to answer the question 
direct. 

“Mr. Covington: What page is that? 

1084 “Mr. Wheatley: 598, the bottom of the page. His 
answer was: ‘Well, I considered that the lease being 
a part of the sale transaction that it was—that they both 
vrent together. ’ That was his answer. 

“Mr. Gordon: What was your present question? 

“Mr. Wheatley: I asked him to answer the question di¬ 
rect. He says he was given instructions not to deliver the 
deed until the lease was delivered with it. 

‘ ‘ Mr. Gordon: And what did he reply ? 

“The Court: Oh, yes, but there was some more testi¬ 
mony to that. He was asked whether he intended that it 
should go on ahead of the first trust, and lie said lie never 
considered it, never had any instructions about it. 

“Mr. Hamilton: The idea never entered his head. 

“Mr. Wheatley: I don’t think he said that. He said it 
was not discussed. That is vrhat he said. 

“Mr. Covington: No. 

“Mr. Gordon: Are you trying the case over again? 

“Mr. Wheatley: No, I did not understand it was a reargu- 

*7 O 

ing of it. I am trying to straighten out the testimony if 
I can. 

“The Court: The testimony is clear to everybody other 
than vou.” 

V 

Witness was asked whether anybody had declined to con¬ 
sent to the assignment of the lease by reason of any al¬ 
leged lack of fmanciaf stability of the Maryland Corpora¬ 
tion and said no, that no objections were made to the trans¬ 
fer of the lease at all. 
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1085 Thereupon William A. Winn was recalled by 
counsel for Stewart and Company for further cross- 

examination and testified as follows: j 

The officers of City Central Corporation when witness 
became connected with it August 1, 1926, were Albert 0. 
Hager, Robert M. Burnett and Alice Healy.! Hagar was 
president.; thinks Burnett was chairman of the Board of 
Directors; said Burnett is the same Robert M. Burnett who 
was a trustee of the Washington Central jTrust; Alice 
Healy was clerk or secretary; the chief stockholders of 
City Central in August, 1926, were J. Ogdeii Armour, E. 
R. V. Thayer, F. H. Prince, said Burnett and Hagar; thinks 
that Wadden was a small stockholder. j 

The directors of City Central in April, 1925, were Al¬ 
bert 0. Hagar, Robert M. Burnett, W. M. Wadden and 
Miss Healy; the officers then were Hagar, president, Wad¬ 
den, treasurer, Miss Healy, secretary. These directors 
continued along through April, 1926; in May, 1926, Wadden 
resigned as a director leaving Hagar, Burnett and Miss 
Healv who continued alone until October, 1926, at which 
time several additional members were added; in February, 
1927, the directors were Hagar, Burnett, one McKeen, 
Samuel L. Powers and one Clark; in May, 1927, they were 
Burnett, Robert H. Montgomery, and one Clark; Hagar 
had died in the meanwhile; in July, 1927, they were Bur¬ 
nett, Montgomery, Robert A. Nordblum, one Kimball and 
one Ellis. j 

Upon cross-examination by counsel for plaintiff 

1086 witness testified: City Central Corporation is en¬ 
gaged in other business, or was in 1925 and 1926, 

besides managing the Washington Building; said corpora¬ 
tion operates seven buildings in Boston and several in 
Washington; witness understands that Thayer land Prince 
mentioned by him as stockholders are very wealthy men. 

Thereupon counsel for Stewart & Company | introduced 
in evidence the following documents: Agreement of July 
20, 1925, between the City Central Corporation; of the one 
party, and Albert O. Hager, William M. Waddeh and Rob¬ 
ert M. Burnett, trustees, Washington Central trust Com¬ 
pany, of the other party, which contract is as follows: 


i 

i 


i 
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1087 ‘ 4 Stewart & Company Exhibit No. 5. 

“Management Contract. 

“ Agreement made this 20th day of July, 1925, by and 
between City Central Corporation, a Delaware corporation 
having a usual place of business in Boston, Massachusetts, 
hereinafter called the Company, party of the first part, and 
Albert 0. Hagar, William M. Wadden and Robert H. Bur¬ 
nett as they are trustees of Washington Central Trust 
under an agreement and declaration of trust dated June 
1, 1925, duly recorded in the office of the Recorder of 
Deeds of the District of Columbia, hereinafter called the 
Trustees, party of the second part. 

“Witnesseth as follows: 

“1. The Company agrees to use its best efforts to se¬ 
cure tenants satisfactory to the Trustees for all rentable 
space in the building to be constructed upon the premises 
owned by the Trustees in the City of Washington on G 
Street, Fifteenth Street and New York Avenue, to be called 
the Washington Building, and all other additions which 
during the term of this agreement may be made thereto 
and will also use its best efforts to keep said space oc¬ 
cupied by tenants satisfactory to the Trustees at such rents 
as mav from time to time be fixed bv the Trustees. 

“2. The Company agrees that it will as agents of the 
Trustees undertake the full care and management of said 
building and additions from and after the comple- 

1088 tion of the same as certified bv the architects in 
charge of construction thereof, including the leas¬ 
ing of the rentable space as above provided, collecting all 
income of said building and additions, effecting the insur¬ 
ance, employing help, contracting for and paying for in 
behalf of the Trustees all bills incident to the care, man¬ 
agement, maintenance and operation of said building and 
additions and generally to take full charge of all details 
of the care, management, maintenance and operation of 
the same, subject however to such reasonable limitations 
as the Trustees may from time to time impose, and the 
said Company agrees that it will for a term of ten (10) 
years beginning with the date of completion as certified 
as aforesaid continue to manage and care for the same. 
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“3. For the services of the Company in procuring ten¬ 
ants in said building and additions prior to I the comple¬ 
tion of the same respectively as certified as aforesaid, the 
Trustees will pay to the Company and the Company will 
accept in full payment therefor the usual and customary 
commissions established in said City of Washington for 
such services according to the schedule of the Real Estate 
Board of said Washington. ! 

“4. For the services of the Company to be performed 
under this agreement from and after completion as certi¬ 
fied as aforesaid, including the leasing of tjhe rentable 
space as above provided, the Trustees will pay to 

1089 the Company and the Company will acjcept in full 
payment therefor a sum equal to four (4);per centum 

of the gross amount of all income from said bjuilding col¬ 
lected during the term of this agreement. 

“5. The Company agrees to render to the Trustees on 
the fifteenth day of each month monthly staterrients of all 
collections and disbursements made by the Company in 
the course of its management of the building, as above 
provided, for the preceding month, submitting proper 
vouchers for all disbursements paid by the Company and 
after deducting the total amount of such disbursements 
paid by the Company in each monthly period arid the four 
(4) per centum upon the total amount of the jcollections 
made by it in that period (which four (4) perj centum it 
shall retain and it shall by such retention be deeriied a pay¬ 
ment to it on account of its compensation as provided in 
Paragraph 4 hereof) to pay over to the Trustees the bal¬ 
ance; but in case the total amount of the expenditures in 
any month paid by the Company with said compensation 
exceeds the total amount of collections in that month, the 
Trustees agree to pay to the Company the amount of such 
excess. j 

“6. If is understood and agreed that the Company may 
pay to parties who from and after such completion ne¬ 
gotiate through it or by its direction leases of space in said 
building and additions with new tenants, one-half I the usual 
brokerage commission for negotiating such leases 

1090 according to the schedule of said Real Estajte Board, 
and may charge such payments to the account of 

the Trustee in addition to other disbursements and said 
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four (4) per centum; provided, however, that the Com¬ 
pany shall not pay or agree to pay any such commission 
in excess of one thousand dollars ($1,000) without first, 
securing the written consent and approval of the Trus¬ 
tees. For services in procuring tenants as aforesaid prior 
to such completion the commissions therefor may be di¬ 
vided by the Company and shares with other parties, but 
such division or sharing shall not increase the aggregate 
amount of commissions which the Trustees are required to 
pay in respect to any leass so procured. 

4 4 7. The Company shall not assign this agreement to 
any corporation, partnership or individual without the 
written consent of the Trustees. 

4 4 8. The Trustees shall employ the Company as afore¬ 
said for a term beginning with the date hereof and expir¬ 
ing at the end of ten (10) years after the date of comple¬ 
tion as aforesaid. 

4 4 In witness whereof the said City Central Corporation 
has caused this agreement to be signed and its seal here¬ 
unto affixed by Robert H. Hallowell, its Treasurer thereunto 
duly authorized, and the said Albert O. Hagar, William M. 
Wadden and Robert W. Burnett as Trustees as aforesaid 
and not individually have hereunto set their hands 
1091 and seals on the day and year first above men¬ 
tioned. 

I “CITY CENTRAL CORPORATION, 
“Bv ROBERT H. HALLOWELL, 

“Treasurer. 


4 4 WILLIAM M. WADDEN, 

! 4 4 ROBERT M. BURNETT, 

“Trustee of Washington Central Trust.” 

Another agreement of July 20, 1925, between the same 
parties, reading as follows: 

1092 “Agreement for General Assistance. 

4 4 Agreement made this 20th day of July, 1925, by and be¬ 
tween Albert O. Hagar, William M. Wadden and Robert 
M. Burnett, Trustees of Washington Central Trust under a 
Declaration of Trust dated June 1,1925, duly recorded with 
the Recorder of Deeds for the District of Columbia, parties 
of the first part hereinafter called the ‘Owners’ and City 
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Central Corporation, a Delaware corporation, party of the 
second part, hereinafter called the ‘Company.’! 

“Witnesseth as follows: 

“1. The Company agrees to assist the Owners in all mat¬ 
ters concerning the acquisition of property of ithe Owners, 
the demolishing of existing buildings and the constructing 
and equipping of new buildings upon land owned and to be 
acquired by the owners as provided in a certain Loan 
Agreement between the Owners and Coffin & Burr, Incorpo¬ 
rated, dated June 1, 1925, being land located on|15th Street, 
New York Avenue and G Street in the City of [Washington 
in the District of Columbia, including the consideration of 
plans and specifications, the entering into contracts and 
sub-contracts incidental thereto and all additional work, 
construction and equipping for tenants of such new build¬ 
ings, and all work called for under said Loan! Agreement 
and the plans and specifications therein!referred to 

1093 and as the same may be amended or modified from 
time to time up to the time of completjion of said 

buildings as certified by Coolidge, Shepley, Bulfinch & Ab¬ 
bott, Architects. 

4 4 2. For the services of the Company as aforesaid the 
Owners shall pay the Company the sum of Twjenty Thou¬ 
sand Dollars ($20,000) in monthly installments of $1200 
each payable on the first day of each month beginning Au¬ 
gust 1, 1925, until said sum of Twenty Thousand ($20,000) 
Dollars shall have been paid or, if said building shall sooner 
be completed, until such completion, the balance, if any, to 
be paid upon completion as certified as. aforesaid. 

<k 3. It is understood that the compensation Jierein pro¬ 
vided for includes compensation for services already ren¬ 
dered in connection with said project and not paid for, and 
all commissions or sums due the company, if any, for pro¬ 
curing the lease already entered into between the Owners 
and Peoples Drug Store-, Incorporated, in said!new build¬ 
ing, but does not include and shall be in addition to the in¬ 
debtedness of the Owners to the Company for imonev ad¬ 
vanced by the Company on account of said project, any dis¬ 
count or commission or other compensation allowed or pay¬ 
able to the Company under the present or any 'succeeding 
underwriting by the Company of any securities of 

1094 the Owner, and all commissions for procuring other 
leases or for services as provided in a certain other 
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agreement of even date between the parties hereto respect¬ 
ing the leasing and management of said buildings. 

“4. It is understood that the Company is financially in¬ 
terested in the Owners and in present or future Owners of 
the land above referred to and the nature and extent of such 
interest has been fully disclosed by the Company to the 
Owners, and such interest shall not impair the validity of 
this agreement. 

“5. This agreement shall be binding upon and be for 
the benefit of the parties hereto and their successors re¬ 
spectively but the same shall not be assignable by either 
party without the written consent of the other party. 

Signed and Sealed on the day first above written. 

(S.) i WILLIAM M. WADDEN, 

(S.) ROBERT M. BURNETT, 

As Trustees of Washington Central 

Trust , hut Not Individually. 

' CITY CENTRAL CORPORATION, 

(S.) By A. 0. HAGAR, Pres.” 

1095 Minutes of a meeting of the Board of Directors of 
the City Central Corporation of July 10, 1925, as fol¬ 
lows : 

“ A meeting of the Board of Directors of the City Central 
Corporation was held at the office of the Company, 209 
Washington Street, Boston, Massachusetts, on July 10, 
1925, at 3:00 o’clock pursuant to the following waiver of 
notice signed by all the Directors. 

“Waiver of Notice of Directors' Meeting. 

‘‘Boston, Mass., July 10, 1925. 

The undersigned directors of the City Central Corpora¬ 
tion hereby waive all notices required by the By-Laws of 
the Company or by law, for a meeting of the Board of Di¬ 
rectors to be held at the office of the Company at 209 Wash¬ 
ington Street, Boston, Massachusetts, on Friday, the 10th 
day of July, 1925, at 3:00 o’clock and hereby consent to the 
holding of said meeting and lo any acts and proceedings 
done and taken by a quorum of the Directors at said meet- 

A. O. HAGAR. 

ROBERT M. BURNETT. 
W. M. WADDEN. 

R. G. HEALY. 


i ii". 


“(Signed) 
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1 ‘There were present the following directors: A. 0. 
Hagar, Robert M. Burnet, W. M. Wadjlen, A. G. 
Healy. | 

1096 “Mr. Hagar, president of the company, took the 
chair and thereafter presided over the meeting. 

“Upon motion duly made and seconded, it was voted 
that this corporation enter into the following Agreements: 

“(1) An agreement providing for the underwriting of 
an issue of $600,000 fifteen-year 7% convertible bonds se¬ 
cured by second mortgage or deed of trust upon the prop¬ 
erty owned by the Trustees of Washington Central Trust 
located on 15th Street, G Street and New York Avenue in 
the City of Washington in the District of Colurkbia, as pro¬ 
vided in a certain draft of such agreement presented to the 
meeting: j 

“(2) Certain agreements with Richardson, Hill & Com¬ 
pany, providing for participation in the underwriting of 
said fifteen-year 7% convertible bonds; 

“(3) An agreement providing for the under-writing by 
this Corporation of an issue of 5,950 preferred shares of 
Washington Central Trust as provided in a certain draft 
of such agreement presented to the meeting; 

“(4) An agreement with Richardson, Hill & Company 
providing for the participation by Richardson, Hill & Com¬ 
pany for the underwriting of said 5,950 preferred shares. 

“(5) An agreement with Whitney, Cox & Coijnpany pro¬ 
viding for the participation by Whitney, Cox & Company in 
the underwriting of said 5,950 preferred shares. 

“(6) Certain agreements presented to the meet- 

1097 ing providing for the indemnification of Maryland 
Casualty Company, Hartford Accident & Indemnity 

Company and Metropolitan Casualty Insurance po. of New 
York against loss on account of their execution of a com¬ 
pletion bond in connection with mortgage loans to the 
Trustees of Washington Central Trust secured by mort¬ 
gages or deeds of trust dated June 1, 1925. 

“(7) An agreement between this corporation and the 
Trustees of Washington Central Trust for general assist¬ 
ance of matters in connection with the acquisition of prop¬ 
erty, construction and equipment of buildings, and general 
charge of the project referred to in a certain Loan Agree¬ 
ment between said Trustees and Coffin & Burif, Incorpo¬ 
rated, dated June 1, 1925. 


i 

i 
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“(8) An agreement between this corporation and the 
Trustees of; Washington Central Trust for the manage¬ 
ment of the building to be erected upon the land of said 
Trustees and the leasing of space therein as set forth in a 
draft of said agreement presented to the meeting. 

44 Upon motion duly made and seconded, it was 44 voted: 
That Albert 0. Hagar, the President of the Corporation, 
be and hereby is authorized in the name and behalf and as 
the act of City Central Corporation to sign, seal and deliver 
the foregoipg agreements and any other documents or 
papers which may be necessary or proper to give effect to 
the foregoing votes. 

“There being no further business to come before 

1098 the meeting, it was 4 ‘voted: To adjourn. 

“The meeting then adjourned. 

44 4tfpst • 

(Signed) A. G. HEALY, 

“Secretary.” 

There was also introduced in evidence minutes of a meet¬ 
ing of the same board of directors on July 21, 1925, show¬ 
ing the presence of the same officers and directors. 

On Dece-ber 1, 1927, said Shawmut Bank wrote the 
aforesaid surety companies as follows (Stewart & Company 
Exhibit No. 4): 

“The undersigned, the National Shawmut Bank of Bos¬ 
ton, as it is trustee under an Indenture of Mortgage or 
Deed of Trust made by the Trustees of Washington Cen¬ 
tral Trust dated as of June 1, 1925, is the obligee named in 
a certain bond dated April 1, 1926, made by the Trustees 
of the Washington Central Trust (under an agreement 
and declaration of trust dated as of June 1, 1925) as such 
Trustees, but not individually, as principals, and Hart¬ 
ford Accident and Indemnity Company, Maryland Cas¬ 
ualty Company and The Metropolitan Casualty Insurance 
Company of New York as sureties to the said obligee in the 
sum of $1,200,000, reference to which bond is hereby made 
for the terms and conditions thereof. As obligee under 
said bond, we deem it proper to advise you of the 

1099 following facts: 

4 4 The undersigned, as Trustee under said Inden¬ 
ture of Mortgage and Deed of Trust, holds on deposit under 
the terms of the ‘Loan Agreement’ also dated as of June 
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1, 1925, and referred to in said bond, tlie sum of! $112,752.33 
(including interest computed to November 22,11927). On 
November 17, 1927, the undersigned received from Coffin & 
Burr, Inc., a letter bearing that date, authorizing the under¬ 
signed to pay out of the funds so held the December 1 
coupons on the bonds secured by said indenture of mort¬ 
gage amounting to $99,000, in case Washington Central 
Trust should not pay to the undersigned the ambunt of this 
coupon interest prior to December 1. Washington Central 
Trust has not furnished the undersigned with j any funds 
with which to pay the said coupon interest due December 1, 
1927, nor has it made to the undersigned, the sinking fund 
payment due December 1, 1927, under section 2 df article II 
of said indenture of mortgage. On Nov. 30,1927! the under¬ 
signed was served with a Trustee Writ in aij action of 
contract brought by James Stewart & Company, Inc., 
against the National Shawmut Bank of Boston and Robert 
H. Montgomery as they are trustees of the Washington 
Central Trust under a declaration of trust datbd June 1, 
1925, and naming the National Shawmut Bank!of Boston 
as trustee, ad damnum $300,000, returnable on the 
1100 first Monday of January next in the Superior Court 
of the county of Suffolk in the Commonwealth of 
Massachusetts. The undersigned is advised by its counsel, 
in view of the service of said trustee process, to hold the 
funds on deposit with it under said loan agreement pend¬ 
ing a determination by said court as to the disposition 
thereof. Accordingly, it has no funds available f<j>r the pay¬ 
ment of the coupons maturing this day. 

“The undersigned has received notice from counsel 
representing James Stewart & Company, Inc.,j that they 
have filed in the Supreme Court for the District jof Colum¬ 
bia, notice of mechanic’s lien in favor of said James Stew¬ 
art & Company, Inc., upon the Washington Building, so- 
called, (which we understand to be the premises referred 
to in the above mentioned bond) in the amount of 
$203,077.48. j 

“The undersigned as obligee, under said bond, hereby 
calls upon the sureties upon said bond to hold sa^id obligee 
harmless from the said claims of James Stewart & Com¬ 
pany, Inc., to make good the defaults of Washington Cen¬ 
tral Trust in its failure to pay sums due to Jamejs Stewart 
& Company, Inc., in connection with the erection, con- 


i 

i 
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struction, and equipment of said building, and in its fail¬ 
ure to furnish the undersigned with funds for the payment 
of the said December 1 coupons and its failure to 

1101 make said sinking fund payment due this day; and 
to take all necessary steps to secure the discharge 

of the mechanic’s lien so filed on behalf of James Stewart 

i 

& Company, Inc*., and any and all ether steps which may be 
necessary to secure compliance with all the conditions of 
the said bond dated April 1, 1926.” 

On the same date, December 1, 1927, Coffin & Burr wrote 
said Shawmut Bank as trustee under the first mortgage 
(Gleason Exhibit No. 27) as follows: 

“In your letter of November 18, 1927, you informed us 
that you would have funds available to meet the coupons 
due December 1,1927, on the above described issue of bonds. 
We proceeded, as we know you intended we should, upon 
the assumption that the information contained in your let¬ 
ter was explicit and dependable, and we thereafter placed 
reliance upon it. This has precipitated a serious situation. 

“We realize that the recent action of the contractor was 
unexpected. Nevertheless, as a measure of protection for 
ourselves and for any persons who are depending upon us 
in this matter, we feel that we must notify you that we re¬ 
serve any and all legal rights which we may have because 
of the situation which has arisen. Later we may be un¬ 
der the necessity of asserting any or all rights we may 
have. 

1102 “You will understand that this letter is sent as a 
legal precaution.” 

Letter of December 23, 1927, from Coffin & Burr, Inc., to 
the surety companies hereinbefore mentioned is as follows: 

“Under date of April 1, 1926, the Hartford Accident and 
Indemnity Company, the Maryland Casualty Company and 
the Metropolitan Casualty Insurance Company of New 
York entered into a joint and several bond in the amount of 
$1,200,000 under which they agreed in certain contingencies 
to complete the Washington Building in Washington, D. C., 
free from mechanics’ liens and to make good certain other 
defaults of the owner, namely, the Washington Central 
Trust. 


I 
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“You have been advised under x date of December 1, 
1927, by the National Shawmut Bank of Bojston, obligee 
under the above bond, that a lien has been ; filed on the 
building by the contractor, that the December ;1 interest on 
the First Mortgage Bonds has not been paid |and that the 
sinking fund on said bonds due on that date ihas likewise 
not been paid. We understand that a similar situation ex¬ 
ists with respect to the Second Mortgage. Property taxes 
are also overdue and are now carrying interest at 12%. 
“Although we are informed that certain conferences have 
been held by the bonding companies in connection 
1103 with this undertaking, and although wei realize that 
it takes time in a situation of this kind I to agree on 
and carry through a course of action, we have not heard 
that any definite action or promise of action lias yet been 
taken regarding the defaults above mentioned. We are 
writing to you not only in our position as Lender under the 
loan agreement relating to the construction of tjie building, 
but also as original distributors, together with 1W\ H. New- 
bold’s Son & Co., of Philadelphia, of the Firs^: Mortgage 
bonds. ' j 

“It seems to us, as well as to Messrs. W. H.j Newbold’s 
Son & Co., that sufficient time has elapsed since the sending 
of the December 1 notice to enable the bonding: companies 
to give assurances now as to the course of aetiqn they will 
follow to cure the defaults in question. Counsel to whom 
the contract and bond have been submitted for examination 


and opinion are agreed that the terms of the boiid are clear 
and precise and that there is no doubt of yourj obligation 
under it. j 

“We are keenly disappointed at your delay in meeting an 
obligation of this character where the element of good 
faith is so fundamental. We have a feeling that if this 
particular bond is not one under which the bonding com¬ 
panies will take immediate action, then no Completion 
bond is of value or justifies the pavnjient of a 
1104 premium. j 

“We ask that you kindly let us know on; or before 


Wednesday, December 28, 1927, what action yon propose 


to take in the matter.” 


62—5108a 


l 
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Letter of February 18, 1928, from Coffin & Burr to the 
National Shawmut Bank, Trustee, as it is obligee under a 
certain bond dated April 1,1926, in which bond the trustees 
of the Washington Central Trust are principals and the 
surety companies, hereinbefore mentioned, are sureties, 
which said letter is as follows: 

“Coffin & Burr, Inc., the ‘Lender’ in the Loan Agree¬ 
ment and/or Supplementary Loan Agreement referred to 
in said bond, pursuant to the terms of said Loan Agree¬ 
ment and/or Supplementary Loan Agreement has elected 
to proceed with the erection, construction and equipment 
of the building and addition therein referred to. 

“There will be required (in addition to moneys actually 
paid over to or deposited with the Trustee by the principals 
and moneys which but for the default of the principals the 
Lender would be under obligation to advance) for the com¬ 
pletion of the erection, construction and equipment of said 
structure composed of the original building and the addi¬ 
tion, the sum of more than four hundred fifty thousand 
dollars ($450,000). 

“Coffin & Burr, Inc., as such Lender hereby calls 
1105 upon The National Shawmut Bank of Boston as such 
Obligee forthwith to request of said sureties the 
payment forthwith to said Obligee of the sum of four hun¬ 
dred fifty thousand dollars ($450,000) so required, and to 
enforce against the sureties in said bond the obligation of 
said surety bond to pay all such sums (in addition to mon¬ 
eys actually paid over to or deposited with the Trustee by 
the principals, and moneys which but for the default of the 
principals the Lender would be under obligation to ad¬ 
vance) as shall be required for such erection, construction 
and equipment.” 

The above letter was acknowledged by said Shawmut 
Bank under date of February 20, 1928, and said acknowl¬ 
edgment contained the following: 

“Mr. Motley has composed a letter substantially the same 
as the draft you sent, and we have forwarded one of these 
letters today to each of the Surety Companies by registered 
mail. You will find enclosed copy of such letter for your 
own files.” 
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On the same date, February 20,1928, said. Shawmut Bank, 
Trustee under the indenture of mortgage, addrdssed the fol¬ 
lowing letter to the aforesaid surety companies, 

1106 Hartford Accident Insurance and Indemnity Com¬ 
pany, Maryland Casualty Company, and Metropoli¬ 
tan Casualty Insurance Company of New York: 

i 

“The undersigned, The National Shawmut Bank of Bos¬ 
ton, as Trustee, is the Obligee named in a certain bond 
dated April 1, 1926, in which the Trustees of the Washing¬ 
ton Central Trust are Principals and Hartford; Accident & 
Indemnity Company, Maryland Casualty Company and The 
Metropolitan Casualty Insurance Company of j New York 
are sureties. 

“As such Obligee we wrote you under date of December 
1, 1927, calling your attention to defaults of the; Principals 
under said bond and requesting you to make good such de¬ 
faults. No action by you has yet been taken in this matter. 

“Coffin & Burr, Inc., the 1 Lender’ in the Loan Agree¬ 
ment and/or Supplementary Loan Agreement deferred to 
i n said bond, pursuant to the terms of said Loan Agreement 
and/or Supplementary Loan Agreement, has notified the 
undersigned in writing that it has elected to proceed with 
the erection, construction and equipment of the building 
and addition therein referred to and that there will be re¬ 
quired (in addition to moneys actually paid qver to or 
deposited with the Trustee by the principals aifd moneys 
which but for the default of the principals the Lender would 
be under obligation to advance) for the Completion 

1107 of the erection, construction and equipment of said 
structure composed of the original building and the 

addition, the sum of more than four hundred fifty thou¬ 
sand dollars ($450,000). I 

“The National Shawmut Bank of Boston, trustee, as 
such Obligee, hereby requests the Hartford Accident & In¬ 
demnity Company, Maryland Casualty Company^ and The 
Metropolitan Casualty Insurance Company of New York 
as such Sureties pursuant to their express covenant con¬ 
tained in said bond to pay to it as such obligee tlie sum of 
four hundred and fifty thousand dollars ($450,000) as the 
sum which will be required (in addition to money $ actually 
paid over to or deposited with the Trustees by the Prin- 
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cipals and moneys which but for {lie defaults of the Prin¬ 
cipals the Lender would be under obligation to advance) 
for the completion of the erection, construction and equip¬ 
ment of said structure composed of the original building 
and the addition.” 

1108 Counsel for Stewart & Company introduced in evi¬ 
dence a letter from Patterson, Wvlde & Windeler, bv 

7 7 v 

R. W. Gates, on the letterhead of Hartford Accident & In¬ 
demnity Company, addressed to Albert 0. Hagar, Trustee, 
Washington Central Trust, 209 Washington Street, Boston, 
Mass., dated May 24, 1926, reading as follows: 

“New bonds were executed by the Metropolitan, the Mary¬ 
land and the Hartford as co-surety in the amounts of $1,- 
200,000 and $300,000 respectively, bearing date of April 1, 
1926. These bonds cancelled and superseded old bonds in 
the amounts of $800,000 and $200,000 which bore date of 
July 13, 1925. 

“So much time has elapsed since the date of the new bonds 
without any premium charge on our books that it has seemed 
best to enter a new charge based on estimated contract price 
of $1,875,000. 

“These premiums for which statement is enclosed, will 
be reduced or increased according to whether the final con¬ 
tract price is less or greater than $1,875,000. We have can¬ 
celled the old bonds pro rate from April 1, 1926, and credit 
memorandum is enclosed. 

“Mr. Fagan of the Maryland Casualty and Mr. Cliff of 
the Metropolitan Casualty both advise that they are send¬ 
ing you statements of premium and credit memorandums 
identical with those enclosed. ? ’ 

Also a letter dated July 9, 1925, addressed to “Mr. 

1109 Albert 0. Hagar, Trustee, Washington Central Trust, 
209 Washington Street, Boston, Mass.,” on the letter¬ 
head of the Hartford Accident & Indemnity Company, 
signed by “Hartford Accident & Indemnity Company, by 
Roger W. Gates; Maryland Casualty Company, by George 
C. Sinclair, and The Metropolitan Casualty Insurance Com¬ 
pany of New York by Percy G. Cliff,” reading as follows: 

“In consideration of our acting as sureties on your bonds 
of $800,000 and $200,000 in favor of the National Shawmut 
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Bank of Boston and the Liberty Trust Company of Boston, 
respectively, guaranteeing your faithful performance and 
completion of your Washington Building, we have charged 
for both bonds deposit premiums of $7,000 for! each surety 
or a total of $21,000, being 1V>% of an estimated building- 
cost of $1,400,000. | 

“It is agreed and understood between us tlkat this pre¬ 
mium shall be increased or reduced according to whether 
your contract signed with the contractor shall; be more or 
less than the sum of $1,400,000. This adjustment shall be 
figured at the same rate, i. e., of your contract price.” 

To the left of said letter is the following: j 

‘‘Agreed to and accepted by Washington Central Trust, 
by Albert O. Hagar.” 


1110 Peter Borras, a witness called on behalf! of the Mad- 
rillon Company, Inc., being first duly swcirn, testified 
that he in the President of the Madrillon Company, Inc.; 
that the Madrillon Company on July 7, 1927, entered into a 
lease for certain premises on the second floor of the Wash¬ 
ington Building, said lease was admitted in evidence over 
objection as “Borras Exhibit No. 1”, and is in! words and 
figures as follows: ; 


“This Indenture made this 7th day of July, 1927, by and 
between The National Shawmut Bank of Bostoti, a Corpo¬ 
ration organized under the laws of the United States of 
America, having its principal place of business! in Boston, 
County of Suffolk and Commonwealth of Massachusetts; 
Samuel L. Powers of Newton, in the County of! Middlesex, 
in said Commonwealth, and Robert H. Montgomery of Cam¬ 
bridge in the County of Middlesex in the said Common¬ 
wealth, Trustees of Washington Central Trusty under an 
Agreement and Declaration of Trust dated Juhe 1 , 1925, 
and recorded July 17, 1925, as Instrument No.; 70 among 
the Land Records of the District of Columbia (hereinafter 
called the Lessors, which word shall be construed as includ¬ 
ing their heirs, executors, administrators, successors and 
assigns), and The Madrillon Company, Inc., a corporation 
organized under the laws of the State of Delaware (here¬ 
inafter called the Lessee, which word shall include its suc¬ 
cessors and assigns) 
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Witnesseth: That for and in consideration of the rents, 
covenants and agreements hereinafter contained and, on the 
part of the Lessee to be paid, observed and performed, the 
Lessors have let and demised, and by these presents do let 
and demise unto the Lessee the space on the second floor in 
the building now being erected and known as the Washing¬ 
ton Building, located at New York Avenue, Fifteenth and G 
Streets, Northwest, in the City of Washington, District of 
Columbia, as delineated upon and enclosed within the red 
lines on a plan hereto attached and identified by the signa¬ 
ture of the Lessors and Lessee, to be used for the purposes 
of a restaurant and bake shop for the term of twenty years, 
commencing on the first day of January, 1928, and terminat¬ 
ing on the thirty-first day of December, 1947; the Lessee 
yielding and paying therefor, unto the Lessors, at 
1111 such place in said City of Washington as the Lessors 
may from time to time seasonably designate, as rent 

for said term as follows: For the first five vears of said term 

* 

at the rate of Eighteen Thousand, Five Hundred Dollars 
($18,500.00) per annum; for the second five years of said 
term at the rate of Twenty Thousand Dollars ($20,000.00) 
per annum; for the third five years of said term at the rate 
of Twenty-one Thousand, Five Hundred Dollars ($21,500.) 
per annum; and for the last five years of said term at the 
rate of Twwety-three Thousand, Five Hundred Dollars 
($23,500.) per annum, payable, without deduction or de¬ 
mand, in monthly installments equal to one-twelfth of the 
current yearly rental, in advance; and also at the expiration 
or other termination of this lease a proportionate part of the 
then rent for any part of a month then unexpired. 

The Lessors on their part covenant and agree with the 
Lessee as follows: 

1. To install a freight service lift or elevator, containing 
not less than thirty square feet, from the basement to the 
demised premises on the second floor as shown on the plan 
hereto annexed. 

2. To install the necessary plumbing outlets in that part 
of the demised premises to be used as a kitchen. 

3. To allow the Lessee the cost of linoleum and fill suet 
as is being installed in the remainder of the building to applj 
against the cost of the special flooring to be laid and in¬ 
stalled by the Lessee at its own cost and expense; and also 
to allow' the Lessee the cost of plaster on partitions and 
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walls where tilewainscot Is installed in kitchen by the Lessee. 

4. To erect tile partitions, including plaster, to separate 
the space within the red lines on plan hereto annexed, from 
the other space on the second floor of said building. 

1112 5. To furnish approximately seven hundred (700) 
square feet of space in the basement of the said build¬ 
ing for storage purposes by the Lessee, sai4 space to be 
beneath that part of the demised premises to!be used as a 
kitchen by the Lessee and to be adjacent to the passage way 
to the G Street sidewalk lift or elevator and adjoining the 
service stairway; and also to install four toilets for use of 
the Lessee in the space in the basement marked “Storage” 
on the plan hereto annexed. 

6. To allow the Lessee the cost of the typical electric light 
fixtures as used in the office portion of said building against 
the cost of electric light fixtures to be installed by the Lessee 
at its own cost and expense. 

7. To permit the Lessee to tap into the venf shaft of the 
building for the purpose of installing a proper system of 
ventilation for the demised premises. 

The Lessors further covenant and agree to ihstall a separ¬ 
ate heating riser from the boiler room in said bidding to the 
demised premises for the purpose of furnishing heat there¬ 
to, provided that one-half of the cost of suchj installation, 
not exceeding the sum of $500., is paid by the Lessee, but 
that no charge shall be made by the Lessors! for heat to 
warm comfortably the demised premises until midnight dur¬ 
ing the heating season for buildings of similar; class, or for 
the use of elevators to or from the demised premises, which 
it is the intention of the Lessors to furnish in buch manner 
and at such times as is usual in buildings of a similar class, 
but the Lessors shall not be liable for failure t0 furnish the 
same or for any loss or damage arising from Such failure. 

The Lessee covenants and agrees to pay the Lessors extra 
for all electric current used upon the demised! premises at 
the retail rates charged from time to time by the Potomac 
Electric Power Company, of Washington, D. C., or its suc¬ 
cessors, for similar service under like conditions, as 

1113 long as the Lessors obtain the electric; current for 
the demised premises from the said Potomac Elec¬ 
tric Power Company, of Washington, D. C., or its succes¬ 
sors, the amount of such electric current used by the Lessee 
on said premises to be ascertained and determined by a 




984 


JAMES STEWART & COMPANY ET AL. VS. 


separate meter to be installed by the Lessors for that pur¬ 
pose. 

The Lessee further covenants and agrees to pay to the 
Lessors said rent during the term and until the possession 
of the demised premises is redelivered to the Lessors free 
and clear; to pay all charges for gas and electricity and for 
water in excess of Two Hundred and Forty Dollars ($240.) 
per annum, used on the demised premises (separate meters 
for measuring the quantity thereof to be installed by the 
Lessors); to keep the demised premises and all wires, pipes, 
glass, plumbing, and other fixtures therein or used there¬ 
with repaired, whole, and of the same kind, quality, and de¬ 
scription, and in such good order and condition as the same 
are at the beginning of the term of this lease, or may be 
put in during the tenancy—damage by accidental fire or 
other unavoidable casualty, or from reasonable wearing 
and use only excepted, acknowledging by entering on said 
premises for occupancy that the aforesaid are at the time 
of the beginning of the term of this lease in good repair, 
order and condition in all respects; to keep all erections 
and additions to the demised premises made during the term 
in good repair, order and condition as aforesaid; to permit 
the Lessors to transmit heat and electric current through 
the said premises at all times at the discretion of the Les¬ 
sors, under safe and proper conditions. All property of any 
kind that may be on the premises shall be at the sole risk 
of the Lessee or those claiming through or under the Lessee. 

The Lessee further covenants and agrees to install at its 
own cost and expense a system of ventilation upon the 
premises, including a ventilating system to the vent shaft, 
and the installation of any additional flues rendered neces¬ 
sary thereby, satisfactory to the Lessors, which shall be suf¬ 
ficient to carry off from said premises all objectionable 
odors; that it will, at its own cost and expense, in- 
1114 stall, under the supervision of the Lessors’ architects, 
a terrazzo floor in that part of the demised premises 
used as a kitchen, with white glazed tile, five feet in height, 
around the kitchen walls; and that it will also install, at its 
own cost and expense, a hot water booster for heating the 
commercial hot water supplied by the Lessors to such higher 
terperature as the lessee may desire or require for its pur¬ 
poses ; and all work done by the Lessee in and upon the de¬ 
mised premises ghall be done in a workmanlike manner and 
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to the satisfaction of the Lessors; that it will not sell or 
knowingly permit to be sold on said premises agy intoxicat¬ 
ing liquors, nor will it knowingly permit drinking by any 
person or persons whatsoever of intoxicating liquors on said 
premises; that it will not suffer or permit dancing, or music 
to be played or sung in said premises by any person or per¬ 
sons whatsoever, except that on w T eek days, other than Satur¬ 
days, instrumental music, except dance music, may be per¬ 
mitted between the hours of twelve o’clock noon and three 
o’clock P. M., and dancing and music, including Idance music 
between the hours of six P. M. and closing, if hot violative 
of any law or Police regulation; and also exqept that on 
Saturdays, Sundays and legal holidays, dancing, music, in¬ 
cluding dance music, may be permitted between the hours 
of twelve o’clock Noon and closing, if not violative of any 
law or Police regulation; that it will pay to khe Lessors 
any increase in fire insurance premiums which! may result 
because of the installation of the ventilating system above 
referred to or wilich may otherwise result by reason of use 
and occupancy of said premises by the Lessee, j 
The Lessee further covenants and agrees to save the 
Lessors harmless and indemnified from all loss, damage, 
liability, or expense incurred or suffered, by rejason of the 
Lessee’s neglect or use of the demised premises or of said 
building or of anything therein, or of Lessee ]s negligent 
use of gas, w'ater, steam, electricity, or other agency, or by 
reason of any injury, loss or damage to lany person 
1115 or property upon the demised premises jor while in 
transit thereto or therefrom upon thg hallways, 
stairways, or other approaches to the demised premises, 
resulting from any wrongful act or default or! negligence 
of the Lessee, and to be answerable for all nuisances caused 
or permitted by Lessee on the demised premises, or caused 
by the Lessee in said building or on the approaches thereto; 
not to strip or overload, damage, or deface the demised 
premises or hallways, stairways, elevators, oil other ap¬ 
proaches thereto, or said building, or the fixtures therein 
or used therewith, not to permit any hole to lj>e made in 
any of the same; not to suffer nor permit any trade or oc¬ 
cupation to be carried on or use made of the demised prem¬ 
ises wdiich shall be unlawful, unduly noisy, or! offensive, 
or injurious to any person or property, or other than that 


i 


i 
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of a restaurant and bake sliop, or such as to increase the 
danger of tire or affect or make void any insurance on said 
building, or which may render any increased or extra pre¬ 
mium payable for such insurance, or which shall be con¬ 
trary to any .law or ordinance, rule, or regulation from time 
to time established by any public authority; not to make 
any additions or alterations to or upon the demised prem¬ 
ises without the consent in writing of the Lessors; not to 
place upon the building any placard, sign or awning except 
such, and in such place and manner, as shall have been first 
approved in writing by the Lessors; to conform to all rules 
or regulations from time to time established by the Wash¬ 
ington Board of Fire Underwriters or by the Lessors. The 
foregoing covenants of the Lessee relating to the use of 
the demised premises and of said building and of anything 
therein shall be construed to include use thereof bv the 
Lessee’s agents, servants, or others having rights to 
1116 be in the demised premises or in said building 
through or under the Lessee. 

The Lessee covenants not to assign this lease nor under¬ 
let the demised premises, or any portion thereof, without 
the consent of the Lessors first obtained in writing. 

The Lessors may, at any time during the Lessee’s occu¬ 
pation, enter either to view the demised premises or to 
show the same to others, or to make repairs thereto or to 
said building, or to introduce or replace any fixtures or 
other construction therein, or to remove, without being 
held responsible therefor, placards, signs, awnings, and the 
like not expressly consented to or herein allowed. The 
Lessors may, within three (3) months next preceding the 
expiration of the term, enter to place and maintain notices 
for letting or selling, free from hindrance or control of the 
Lessee. 

And the Lessee covenants, at the expiration or other 
termination of this lease, to remove all goods and effects 
from the demised premises not the property of the Lessors, 
and to yield up to the Lessors the demised premises and all 
keys, locks and other fixtures connected therewith, and all 
erections and additions made to or upon the same, in good 
repair, order, and condition in all respects, reasonable 
wearing and use thereof and damage by fire, storm, or 
other unavoidable casualty only excepted. 
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All the foregoing covenants of the Lessep shall be in 
force without demand or notice during said fcerm and for 
such further time as the Lessee or any person or persons 
claiming under the Lessee shall hold the demised premises. 

And the Lessors covenant, to and with the Lessee that 
the Lessee, observing and performing all the covenants and 
agreements on its part, shall possess and peaceably and 
quietly enjoy the said demised premises throughout the 
said term, that they have the right toi execute and 

1117 deliver this lease, as Trustees under tlhe said deed 
of June 1, 1925, hereinbefore referred 1 , to. 

This lease is made on condition that in case,the whole or 
any part of the demised premises or of said building be 
destroved or damaged bv fire or other unavoidable casu- 
ally, or be taken, damaged, or destroyed by pbblic author¬ 
ity, after the execution and before the termination hereof, 
then this lease may, at the election of the Lessors within a 
reasonable time, be terminated, provided that; if the same 
be not so terminated, and if the demised preipises, or any 
part thereof, are rendered unfit for use and Occupation, a 
just and proportionate part of the rent, according to the 
nature and extent of the injury to the demised premises, 
shall neglect or fail to perform or observe any of the cov- 
been put in as good condition for use and occupation as at 
the time of such taking, damage, or destruction. 

This Lease is made on condition also that, ijf the Lessee 
shall neglect or fail to perform or observe any of the cov¬ 
enants or agreements herein contained on the Lessee’s part 
to be performed or observed, or if the estate of the Lessee 
hereby created shall be taken on execution or other process 
of law, or if the Lessee shall petition into bankruptcy, or be 
declared bankrupt or insolvent according to Jaw, of if a 
receiver or other similar officer shall be appointed to take 
charge of any part of the property of, or to wind up the 
affairs of, the Lessee, or if any assignment shall be made of 
the Lessee’s property for the benefit of creditors, then, and 
in either of the said cases, the Lessors lawfully may, im¬ 
mediately, or at any time thereafter, and withjout demand 
or notice, enter into and upon the demised premises, or any 
part thereof, in the name of the whole, and repossess the 
same as of their former estate, and expel the Lessee 

1118 and those claiming through or under the Lessee, and 
remove the effects of both or either (forcibly, if 
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necessary), without being deemed guilty of any manner of 
trespass and without prejudice to any remedies for arrears 
of rent or preceding breach of covenants and upon entry 
as aforesaid the Lessee’s estate shall end. And the Lessee 
covenants that in case of such termination or of termination 
under the provisions of statute by reason of default on the 
part of the Lessee, the Lessee shall remain responsible for 
the residue of the said term for the full rent herein re¬ 
served, whether the demised premises remain vacant or not, 
and shall be credited onlv with such amounts as shall be 
actually realized therefrom bv the Lessors; in the event of 
anv such termination, the Lessors mav immediately re- 
cover from the Lessee the pro rata rent up to the time of 
termination, irrespective of the periods herein prescribed 
for the payment of rent. 

Any assent to any breach of, or any waiver of, any of 
the Lessee’s covenants by the Lessors, whether express or 
implied, shall not be construed to be a waiver, except in 
that specific instance, either of such covenants or of any 
subsequent breach thereof; the Lessee hereby waives all 
rights of notice or demand hereunder, and any notice from 
tlie Lessors to the Lessee relating to the demised premises 
or the occupancy thereof shall be deemed duly served if 
left at the demised premises addressed to the Lessee. 

The Lessee further covenants and agrees that at the 
time of the execution and delivery of this lease, it will 
deposit with The National Sliawmut Bank of Boston, as a 
Trustee for Washington Central Trust and the Lessee, the 
sum of Seven Thousand Five Hundred Dollars ($7,500), in 
the form of United States Liberty Bonds, .a certificate of 
deposit, payable by endorsement and assignment to the 
order of said Trustee, or other securities satisfactory to 
the Trustees of Washington Central Trust; and at 
1119 the expiration of one year from the date of the ex¬ 
ecution of these presents, and at the request of the 
Trustees of Washington Central Trust, it will deposit with 
the said National Sliawmut Bank of Boston, as Trustee as 
aforesaid, an additional sum of Two Thousand Five Hun¬ 
dred Dollars ($2,500), in the form of United States Liberty 
Bonds, certificate of deposit, payable by endorsement and 
assignment to the order of said Trustee, or other securi¬ 
ties satisfactory to the Trustees of Washington Central 
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Trust. Said deposit or deposits, or any substitution there¬ 
for, shall be held by the said Trustee as security for the 
payment by the Lessee of the rent hereby reserved and for 
the performance and observance on the part <bf the Lessee 
of all the covenants, agreements and conditions herein con¬ 
tained on its part to be performed, kept ancj done. And 
also upon this further trust that in the event pf the termi¬ 
nation of this lease and the reentry of the Lessors into pos¬ 
session of the demised premises for failure on the part of 
the Lessee in the payment of the rent hereby reserved or in 
the performance and observance of any of tlje covenants, 
agreements and conditions herein contained on its part to 
be performed, kept and done, then the total amount at that 
time deposited with said Trustee as security as aforesaid 
shall, at the request of the said Trustees of Washington 
Central Trust, be paid over and delivered to thje said Trus¬ 
tees of the Washington Central Trust to be applied on ac¬ 
count of the rent then due and thereafter to ; become due 
hereunder, if such termination of this lease is f'pr failure to 
pay the rent reserved when and as the same ^liall become 
due and payable as herein provided. But should such ter¬ 
mination of this lease and the re-entry of the Lessors into 
possession of the demised premises be for failure on the 
part of the Lessee in the performance and observance of 
anv of the other covenants, agreements and conditions 
herein contained, on its part to be performed, kept and 
done, then the total amount at that time deposited with the 
said Trustee as aforesaid shall, at the option of the 
1120 Trustees of the Washington Central Trjust, be for¬ 
feited to the Trustees of the Washington Central 
Trust as liquidated damages and not as a peialty. But, 
upon the payment in full of the rent hereby reserved and 
the performance and observance of all of the; covenants, 
agreements and conditions of this lease on the jpart of the 
Lessee to be paid, performed, kept and done, then, at the 
expiration of the term of this lease, the amount of such 
deposit at that time, with all accumulated income, if anv, 
shall be, by said Trustee, paid over and returned to the 
Lessee. 

And until default on the part of the Lessee in the pay¬ 
ment of the rent herein reserved when and a& the same 
shall become due and payable, and in the performance and 

i 

I 

i 

i 
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observance of the covenants, agreements and conditions on 
the part of the Lessee to be performed, kept and done, then 
the income, interest and dividends arising from suck de¬ 
posit in the hands of the Trustee shall be by it paid over 

to the Lessee when and as the same is received bv it. 

* 

It is further expressly understood and agreed by and 
between the Lessors and the Lessee that the said National 
Shawmut Bank of Boston, in accepting the trusteeship of 
the fund to be deposited as security hereunder for the pay¬ 
ment of the rent reserved and the performance and ob¬ 
servance on the part of the Lessee of the covenants, agree¬ 
ments and conditions herein contained on the part of the 
Lessee to be performed, kept and done, shall not be re¬ 
quired to make investments thereof or to reinvest or change 
investments thereof,—it being understood that all invest¬ 
ments of said fund, and changes and reinvestments thereof, 
and substitutions therefor shall be made under and by the 
direction of the Lessee, subject to the consent and approval 
of the Lessors. Nor shall the said The National Shawmut 
Bank of Boston as such trustee be liable except for its own 
gross negligence or wilful default or bad faith. 

That, under the provisions of the lease, the Madril- 
1121 Ion Company first made a deposit of Seventy-five 
Hundred Dollars ($7500.00) as security for the lease, 
and later a deposit of Twenty-five Hundred Dollars 
($2500.00) for the same purpose. There was thereupon 
admitted in evidence, over objection, letter, from the Shaw¬ 
mut National Bank, being “Borras Exhibit No. 2,’ ’ which 
is in words and figures as follows: 

December 4, 1928. 

Dear Sirs : 

Acknowledgment is made of the receipt from Messrs. A. 
D. Duvall and Harold E. Doyle as Receivers of the Washing¬ 
ton Building of Certificate of Deposit of International Ex¬ 
change Bank of Washington, D. C., dated November 19, 
1928, in the amount of $2,500, payable to our order as Trus¬ 
tee. This Certificate of Deposit we will hold and treat in 
accordance with provisions of Indenture of Lease by and 
between the Trustees of the Washington Central Trust and 
yourselves dated July 7, 1927. 
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With this certificate above referred to we have now on 
deposit security as specified in the lease to the amount of 

$10,000. * j 

i 

Witness further testified that the Madrillon Company 
has been in possession of the premises up to! the present 
time; that, prior to the appointment of the receivers, the 
Company paid rent to the City Central Corporation, as 
agent for the Washington Central Trust, and since then to 
the receivers; that prior to the execution of the lease, he 
showed Mr. Nordblom what the Madrillon Company pro¬ 
posed to do if they entered into the lease and Mr. Nordblom 
was so taken with the improvements that the Madrillon 
Company would make that he said, “I am goihg to use all 
my influence with the Trustees so I can give ypu a lease”; 
that after going into possession of the premises, the 

1122 Madrillon Company made repairs and improvements 
to the premises, aggregating Forty-six Thousand 

Eight Hundred Forty-six Dollars and seventy-eight cents 
($46,846.78'), details of these improvements being given by 
the witness; that the improvements were made from Au¬ 
gust, 1927, to July 31, 1927; that the fixtures! and equip¬ 
ment on the leased premises as well as the improvements 
made would be worthless if the Company movies from the 
premises. 

1123 Whereupon Miss Hazel Davis, having j been called 

as a witness for the Baker Cork & Tile Company, tes¬ 
tified in substance as follows: j 

That she is Treasurer and Secretarv of the Baker Cork 

•/ 

and Tile Company; that a written contract was Entered into 
between the Baker Cork and Tile Company and the City 
Central Corporation or the Washington Central Trust, for 
the laying of cork or rubber composition tiling from the 
fourth to the tenth floors of the building beingjerected for 
the defendants and being known as the Washington Build¬ 
ing, at and for a total price of Twenty-two Thousand Dollars 
($22,000.00), which contract she duly identified: that such 
work was proceeded with by the Baker Cork and Tile Com¬ 
pany until said company was ordered to discontipe the same 
by the owners or their agents; that to her knowledge the lay¬ 
ing of tiling such as is installed by her company is always 
the last thing to be done in the completion of a building, and 
that other installations of tiling were made after the work 
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under the principal contract was ordered discontinued, such 
other installations having been done under special contracts 
and on the first floor of the said building; that the witness 
kept the work sheets for the operation of the said building, 
and that the total amount of work performed and materials 
furnished under the said principal contract, at the unit price 
of One Dollar and Sixty-nine Cents ($1.69) per square yard, 
amounted to Four Thousand, Five Hundred and Twentv- 
nine Dollars and Twenty Cents ($4,529.20), against which 
there is a credit due by cash payment in the amount of Five 
Hundred and One Dollars and Forty-five Cents ($501.45), 
and that none of the balance has been paid. 

1124 National Shawmut Bank, Trustee, in rebuttal 
called James Berrall as a witness, who testified as 
follows: 

He is a civil engineer and resides in Washington; did 
some work fpr Coffin & Burr during the time of the erection 
of the Washington Building; did not approve the requisi¬ 
tion made by the superintendent of Stewart & Company for 
payment in Washington each month but only forwarded 
copies to Coffin & Burr; these copies consisted of estimates 
of the work completed up to the date of January 31, 1927, 
that is an estimate of the value of the work. There were 
four copies signed by the witness. The other copies were 
forwarded by the builder’s superintendent, the copy he sent 
to Coffin & Burr was only one of four and he did not know 
what became of the other three; he gave them to a Mr. 
Frederick E. Marcus, who was the representative of the 
Washington Central Trust; witness was employed by none 
else than Coffin & Burr. 

Upon cross-examination by counsel for Parker-Bridget 
Co. witness testified: 

Mr. Marcus had an office in the Evans Building and was 
on the Washington Building practically each day; witness 
was simply an observer on the building for Coffin & Burr 
to see that other work proceeded in accordance with the 
plans and specifications and that the estimates of payments 
were correct; in other words, that there was value in the 
work for the estimate sent in; an estimate or report was 
submitted by the witness in respect with each of the archi¬ 
tect’s certificates. 
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National Sliawmut Bank, Trustee, als|o called H. T. 
1325 Gleason in rebuttal, who testified: 

Coffin & Burr never had anv stock of; City Central 
Corporation at any time; witness had foundj in his file a 
letter which placed the day of Mr. Johnson’s visit to him 
to be March, 1927. j 

Counsel for the National Shawmut Bank offered the fol¬ 
lowing documents in evidence: i 

Deed from the Stockwood Investment Company to Albert 
O. Iiagar, Robert M. Burnett and William M.| Wadden, as 
Trustees of the Washington Central Trust. jTlie deed is 
dated June 1,1925 and was recorded July 17, 1925, in Liber 
5566 at folio 80, as instrument No. 68, and is in substance 
as follows: 


It conveyed property located at the corner of 15th and G 
Streets, N. W., upon which the Home Life Building was 
located and upon which the Washington Building is now 
located, which real estate is the same as was described 
in the contract of March 12, 1925 (Worthington Exhibit 3) 
hereinbefore set forth. Said conveyance is the identical 
deed which Mr. McGlue had testified had been delivered on 
July 15, 1925. This deed contained no words jreserving a 
lease to Peoples Drug Stores, Incorporated. 

The following deeds for the rest of the property upon 
which the Washington Building is now located were also 
offered in rebuttal: Deed from the National Metropolitan 
Bank, Robert M. Burnett and Albert 0. Hagar, as Trustees 
of the Washington City Central Trust, created I by declara¬ 
tion of Trust dated December 15, 1922, and recorded De¬ 
cember 19, 1922, and Helen C. McGinnell to Albert 0. Ha¬ 
gar, Robert M. Burnett and William M. Wadden, as Trus¬ 
tees of the Washington Central Trust. This deed is 
1126 dated June 1, 1925 and was recorded July 17, 1925, 
in Liber 5566, at folio 81, instrument Nol 69. Deed 
from Alice K. Bingham to Robert M. Burnett, The National 
Shawmut Bank of Boston and Ralph A. Stewart, |as trustees 
of the Washington Central Trust, dated April 17, 1926, re¬ 
corded in Liber 5734 at Folio 356, on April 22, 1926, 
11 27 as instrument #214; deed from Helen C.i McGinnell 
to Robert M. Burnett, The National Slia#mut Bank 

i 

63—5108a ! 
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of Boston and Ralph A. Stewart, as trustees of the Wash¬ 
ington Central Trust, dated April 17, 1926, recorded April 
22, 1926, in Liber 5734, Folio 357, as Instrument #215. At 
this point, the trial which had begun on April 15th, 1929, 
was on May 8, 1929 closed by all parties except that the 
question of counsel fees and testimony relating thereto was 
reserved until after the Court made a decision as to the pri¬ 
orities. The Court asked counsel to file briefs and ad¬ 
journed the case until Trwsday, May 21,1929, for argument 
on that date. This argument was later postponed until 
May 27, 1929, at which time, before the argument of the 
case, the following occurred: 

1128 “Mr. Latimer: May it please the Court, before the 
arguments are opened, I think it is necessary to call 
your Honor fs attention to a matter which has developed 
since the case has been closed. On the afternoon of the last 
day of the trial there was brought to the attention of coun- 
sel for Stewart & Company an agreement which had, during 
the hearings, been made between the first mortgagees and 
the surety companies. The form in which it was brought 
to us, was a print purporting to be a copy of this agree¬ 
ment, whereby in effect the surety companies and the first 
mortgagees had undertaken to take out of the hands of the 
court the disposition of some of the important issues that 
are raised by the pleadings. I do not think they were suc¬ 
cessful in relieving the Court of the responsibility of de¬ 
ciding these issues. We think that it was beyond the power 
• of the first mortgagees and the surety companies to freeze 
out Stewart & Company, so to speak. But we think that the 
only way we can present this matter to your Honor so as 
to get the benefit of whatever point there is in it, is by 
asking your Honor’s permission to offer this contract in 
evidence on behalf of Stewart & Company as an exhibit as 
a part of its case. I take it that neither the first mortgagees 
nor the sureties will raise any question as to the form in 
which the exhibit is offered. If there is any denial that the 
agreement was entered into or any denial that this is a true 
copy of it, then we shall have to consider how to pro¬ 
ceed. 

“Mr. Sullivan: What is the date of it? 

“Mr. Latimer: It is dated the first day of May. 


1129 
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“Mr. Sullivan: 1929? j 

“Mr. Latimer: 1929; I do not know the date exactly— 
“Mr. Sullivan: On behalf of Parker-Bridget & Company 
and Weaver Brothers I want to join in the oilier of this ex¬ 
hibit. I 

i 

“The Court: Any objection? j 

“Mr. Covington. Yes, sir, we have a good deal of objec¬ 

tion. In the first place I am sure quite unwittingly Judge 
Latimer made a statement that he does not appreciate the 
effect of. This agreement that has been entered into has 
not a single thing in the world to do with this foreclosure 
proceeding, nor was it intended to nor is it designed to take 
away from this court one modicum of its jurisdiction to 
dispose of all of the issues in this case that are! raised upon 
the pleading or are supported by the evidence.! 

It is an agreement which relates entirely to the hoped-for 
eventual disposition of the suit in Philadelphia which this 
court is not concerned with, except in so far ais it decided 
certain questions of law. Nor could it possibly interfere 
to the slightest extent with any decree which th;is court un¬ 
dertakes to enter in this case. So that it ha$ absolutely 
nothing to do with the proceedings. There is no question 
of any limitation of the power of this court to! pass what¬ 
ever decree may be appropriate in this foreclosure proceed¬ 
ing, and dealing as incident thereto with every jingle issue 
that there is in this case. j 

1130 “Mr. Galley: If your Honor please, representing 
the sureties in this case I simply desire to'say, as did 
the Chief Justice, that there has been no disposition to 
freeze out anybody in this case by reason of this agreement. 
So far as we are concerned there was no necessity for pur¬ 
suing such a course. They are already out as Ifar as the 
issues involved in this case are concerned, and the testi- 

monv which has been offered in the case. It seems to me 
•/ 

that because this happens to be a case in which fhere are a 
number of counsel involved and a number of conflicting 
questions involved, that that does not relieve them of the 
necessity of pursuing the orderly course of procedure in 
litigation. Practically all of the rules so far a;s I know, 
and in so far as those whom I represent, have been ignored 
in the conduct of this litigation. And I submit that this is 
not proper evidence to be offered in this case at |this time. 



996 


JAMES STEWART & COMPANY ET AL. VS. 


“Mr. Gordon: Also you assume, Judge Latimer, that we 
admit the authenticity or something, of this. I don’t know 
exactly what your point is. I don’t see any agreement in 
here between the surety companies and anybody. You have 
something—if you will explain to the Court exactly what 
the thing is and what your offer is we would be in a better 
position too. 

“Mr. Latimer: I should be very glad to do that. 

‘ 1 Mr. Gordon: Of course my remarks are not to be inter¬ 
preted to mean that this has the slightest thing to do with 
this case, for I do not think that is an agreement between 
the surety companies and anybody even. 

“Mr. Latimer: It embodies, or purports to embody what 
the agreement is between them, and I assume that as this 
is signed- 

1131 “The Court: Who are the parties to the agree¬ 
ment ? 

“Mr. Latimer: This paper is signed by Philip S. Dalton, 
Hollis T. Gleason, Arthur V. Morton, Joseph Wiggin, J. 
Willison Smith and John S. Newbold, and it is addressed 
to the holders of the first mortgage bonds, and recites the 
terms of a proposed reorganization agrement stating that 
these gentlemen that have signed as the committee of first 
mortgage bondholders have entered into an agreement with 
the surety companies to become effective on a day named— 
the first of June—upon the approval of a certain percent¬ 
age of the first mortgage bondholders. And the effect of 
this agreement, which needs nothing to put into effect ex¬ 
cept the assent of the bondholders who are represented by 
this committee who signed the paper, is to substitute for 
the first mortgagees the surety companies, and the effect of 
it is that the surety companies have agreed to take over 
these first mortgage bonds, and of course will step into the 
place of the first mortgagee, and be relieved of any fur¬ 
ther obligations under their bond. 

“The Court: That has not been accepted, has it? 

“Mr. Latimer: It has been accepted by the committee of 
the bondholders, as they state here. They have made this 
agreement with the surety companies, and all that remains 
is that the bondholders shall approve it when it becomes 
effective on June first. And the bondholders—I suppose it 
will not be disputed—the majority of the bondholders or a 
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sufficient number of bondholders are represented by 

1132 the 44 various gentlemen who signed this paper to 

make it effective. i 

44 Mr. Gordon: Everything is disputed. 

44 Mr. Latimer: Everything is disputed? 

<4 Mr. Gordon: That last is certainly disputed. 

44 The Court: Well, I will- j 

44 Mr. Latimer: If your Honor wants any proof of this 
document, or of the fact of the agreement we hre prepared 
to prove it right now in a very few minutes, j 
44 Mr. Covington: If your Honor please, Judge Latimer is 
again certainly mistaken in the situation. Th^re isn’t any 
agreement entered into or to be entered into. | 

44 The Court: Is that a proposed agreement? I 
44 Mr. Covington: That is a plan of reorganization sub¬ 
mitted to the bondholders. And that is the plain, to be ap¬ 
proved and to become effective at a date not vet reached, 
but whatever that might be, it could not have the effect of 
interfering with or minimizing the jurisdiction of this court 
as to any matter which is before it. And that ijs the perti¬ 
nent question to be determined by your Honor asjto whether 
it has any relevancy with this proceeding. This proceeding 
goes forward on the bills, crossbills and the counter claims 
that have been filed, with all of the questions raised, and all 
of the relief prayed therefor. And I apprehend that no one 
would have imagined that it could undertake to oust this 
court of any proper jurisdiction conferred upon it by the 
issues which have been made up in this case. 

1133 44 The Court: I will sustain the objection to the 

offer. i 

i 

44 Mr. Latimer: I would like the record to show then, if the 
Court pleases—that we offer to prove what has heretofore 
been stated by me to the Court in the offer of this! document 
in evidence, and we desire to note an exception to 'the ruling 
of the court in excluding it. j 

44 The Court: The paper may be marked to show that that 
has been offered. j 

44 Mr. Latimer: Yes, sir. I would like to have that marked 
Stewart Exhibit at this hearing. j 

44 Mr. George E. Sullivan (Counsel for Parker-Bridget 
Co. and Weaver Bros., Inc.): We join in the offer and ex¬ 
ception. 
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“Mr. Wheatley: We join in the offer and exception. 

“Mr. Latimer: Mark this, please, for identification. 

(The document offered by Mr. Latimer was marked 
“Stewart Exhibit at Hearing of May 27th, 1929, for identi¬ 
fication.”) 

The document was thereupon offered and is as follows: 

■ “May 1, 1929. 

“To the holders of first-mortgage six per cent sinking fund 

gold bonds of Washington Central Trust: 

“In a communication from the Committee dated Decem¬ 
ber IS, 1928, you were advised that suit had been brought 
against the three Surety Companies, namely the Hartford 
Accident and Indemnity Company, Metropolitan Casualty 
Insurance Company of New York and Maryland Casualty 
Company, on the $1,200,000 bond which was given as addi¬ 
tional security for the bondholders. 

“Proceedings had already been instituted in 
1134 Washington for the foreclosure of the mortgage and 
the hearing on the application of the Trustee of the 
First Mortgage for a sale of the property is now in prog¬ 
ress before the Washington Court. 

“On March 18, 1929, the Court of Common Pleas No. 4, 
of Philadelphia County, handed down a decision sustaining 
the position of the bondholders and entered judgment 
against the three Surety Companies for $1,200,000 with 
interest. This was appealed by the Surety Companies to 
the Supreme Court of Pennsylvania, and set for hearing in 
the week of Mav 20th. 

“As a result of this decision, the Surety Companies have 
approached your Committee with an offer to acquire all the 
deposited bonds, and, after discussion, this offer lias been 
formulated into a tentative agreement between the Commit¬ 
tee and the Surety Companies, the substance of which is 
embodied in the following plan: 

11 Tine Plan. 

“1. The Plan will become effective only provided at least 

90% of the outstanding bonds are available for deliverv 

*> 

thereunder. 
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44 2. The Committee will, on June 1, 1929,; exchange the 
deposited bonds for: 

44 (1) Cash equal to the face amount of th$ coupons due 
December 1, 1927, June 1, 1928, December 1, 1928, and June 
1,1929. s 

1135 44 (2) Cash equal to interest at 6% on the respect¬ 
ive amounts of such coupons from sitch respective 

dates. 

“(3) The agreement by the Surety Companies to reim¬ 
burse the Committee in cash the amount by which the ex¬ 
penses of the Committee allocable to all deposited bonds ac¬ 
quired under this Plan, exceed the sum paid junder clause 
( 2 ). 

44 (4) The agreement by the Surety Companies to pay, 
for the account of the depositing bondholders, semi-an¬ 
nually, on June 1 and December 1 of each ypar until the 
date of final settlement, a sum equal to the face amount of 
the coupons then falling due on the deposited bonds ac¬ 
quired by them. | 

44 (5) The agreement by the Surety Companies to reim¬ 
burse to the depositing bondholders, on proper, application, 
the amount of all taxes for which, under the pjresent mort¬ 
gage, the Washington Central Trust was bound to reim¬ 
burse them, but which, due to the default on ^December 1, 
1927, the bondholders have not received; also ah agreement 
to reimburse the depositing bondholders for; all similar 
taxes assessed against them until the date of; final settle¬ 
ment. 

44 (6) The agreement by the Surety Companies to deliver 
on or before June 1, 1931, either new bonds hereafter de¬ 
scribed, in the face amount equal to that of ;the present 
bonds acquired, or cash to such amount, with accrued 

1136 and unpaid interest.’’ 

4 4 3. The new bonds above referred to! will be the 
direct obligation of a corporation to be organized by the 
Surety Companies to take title at the foreclosure sale, to 
the property now subject to the present mortgage, and will 
be secured by a closed first mortgage thereon in the max¬ 
imum principal sum of $3,300,000, being the amount of the 
present issue, such mortgage to be in terms identical with 
the present mortgage except that for three years the call 
price of the bonds wdll be 102 instead of 105, land except 
that the mortgage will provide that for three years, or until 
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the Surety Companies dispose of their equity in the prop¬ 
erty (whichever date first occur-) the sinking fund pro¬ 
visions will be suspended. The new bonds will have at¬ 
tached interest coupons calling for interest from the June 1 
or December 1 next preceding the date of final settlement. 

“4. The agreement with the Surety Companies will fur¬ 
ther provide that in case the mortgage property be ac¬ 
quired at the foreclosure sale by a party other than their 
nominee, the obligation provided in clause (6) of paragraph 
2 above will be forthwith liquidated by payment in cash of 
a sum equal to the principal of the deposited bonds with 
accrued and unpaid interest; and that if such prop- 

1137 erty be acquired by their nominee, they will assure 
to the new corporation to be formed by them to ac¬ 
quire and operate it, funds, represented by securities junior 
to the new bonds, sufficient to complete the alterations nec¬ 
essary to suit prospective tenants at a cost not to exceed 
$200,000 and to provide necessary working capital in a sum 
not to exceed $150,000. 

“5. The bonds so acquired by the surety companies will 
be held by a depositary designated by the Committee as 
security for the performance by the surety companies of 
their obligations under the Plan. 

“6. All legalities connected with the organization of the 
new company and with the provisions of the new mortgage 
will be subject to the approval of counsel for the Com¬ 
mittee. 

“7. Depositing bondholders, on notice from the Com¬ 
mittee that the plan has become effective, will, on or before 
June 1, 1929, present their certificates of deposit to the 
depositary or to the subdepositary to be stamped as assent¬ 
ing to this Plan and agreement and to be then returned to 
the depositors. Such depositors will then be entitled to re¬ 
ceive cash equal to the face amount of the overdue coupons 
attached to the deposited bonds. 

“As and when the Committee receives the cash repre¬ 
senting the interest due on the deposited bonds, under 
clause (4) of paragraph 2 and the cash or new bonds 

1138 representing the principal due under clause (6) of 
said paragraph 2, the same will be paid or distrib¬ 
uted to the holders of such stamped Certificates of Deposit 
provided that the final payment or distribution will be 
made only on surrender of such Certificate of Deposit. 
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“The Deposit Agreement of March 1, 1928, provides 
that the depositing bondholders shall have notice of any 
reorganization plan formulated by the Commi|ttee and may 
withdraw their bonds within twenty days following the an¬ 
nouncement of such Plan on payment of their proportionate 
share of the expenses of the Committee to the! date of such 
withdrawal. j 

“The expenses of the Committee, including the fees of 
the Depositaries and counsel fee, aggregate to,date $20 per 
deposited bond. Bondholders may accordingly withdraw 
their bonds on or before May 27, 1929, on payment to the 
Depositaries for the account of the Committed of $20 per 
$1000 bond withdrawn, and bondholders so withdrawing 
bonds may prove their claim in the Washington foreclosure 
proceedings, and secure any dividend which majy ultimately 
be awarded by the Court after sale of the mortgaged prem¬ 


ises. | 

“The portion of such expenses attributable to the bonds 
accepting the Plan will be paid by the Surety j Companies. 

Such assenting boldholders will be entitled to re- 
1139 ceive presently $90 per $100 bond for overdue cou¬ 
pons and reimbursements of all taxes as provided in 
the mortgage. They will also be entitled to; participate 
ratably in the agreements by the Surety Companies, by 
virtue of which, until the final settlement, the' depositing 
bondholders should be in the same position as if no de¬ 
fault had occurred, and on or before June 1, 1931, to re¬ 
ceive either their principal in cash or an equalj amount in 
new bonds with the original security, behind I which will 
be an additional investment by the Surety Companies of 
upwards of $1,000,000. 

“Obviously, the reorganization plan is so manifestly ad¬ 
vantageous to the bondholders that your committee affords 
it its unqualified recommendation. 


‘‘Reorganization Agreement . 


“Agreement made this twenty-seventh day! of May, 
1929, by and between the holders of Certificates of De¬ 
posit, representing the First Mortgage Six Per Cent Sink¬ 
ing Fund Gold Bonds of Washington Central ; Trust, is¬ 
sued under the Bondholders’ Deposit Agreement, dated 
March 1, 1928, referred to hereinafter, and all others who 
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shall become parties hereto by depositing Bonds there¬ 
under with the Depositary or the Sub-Depositary (all col¬ 
lectively hereinafter referred to as 4 Depositors’), parties 
of the first part, and Philip S. Dalton, Hollis T. Gleason, 
Arthur V. Morton, Joseph Wiggin, J. Willison 

1140 Smith, and John S. Newbold as the Committee, par¬ 
ties of the second part, Witnesseth: 

4 4 Whereas, a large percentage of the holders of Bonds 
heretofore by an agreement dated March 1, 1928, (here¬ 
inafter referred to as the ‘Deposit Agreement’), appointed 
the parties of the second part or their predecessors as a 
Committee for the purposes set forth in said Agreement, 
and in pursuance of the terms of said Agreement, de¬ 
posited their Bonds with The Pennsylvania Company for 
Insurance on Lives and Granting Annuities, (hereinafter 
termed the ‘Depositary’), or with Boston Safe Deposit & 
Trust Company, (hereinafter termed ‘Sub-Depositary’), 
receiving in respect thereof Certificates of Deposit under 
said agreement; and 

“Whereas, the Committee, in accordance with said De¬ 
posit Agreement, has prepared and adopted the accom¬ 
panying Plan and this Agreement, and submits the same 
to the holders of Certificates of Deposit under said De¬ 
posit Agreement, and to the holders of undeposited Bonds, 
as the Plan of Reorganization and Agreement of the Com¬ 
mittee ; 

“ Note, therefore, it is agreed by and between the par¬ 
ties hereto as follows: 

First. The accompanying Plan is and shall be taken to 
be a part of this Agreement with the same force and ef¬ 
fect as if each provision thereof had been repeated 

1141 and embodied herein, and said Plan and this Agree¬ 
ment shall be read as parts of one and the same 

agreement. 

“Second. The Plan and this Agreement are made pur¬ 
suant to the Deposit Agreement, and are supplementary 
thereto. The Deposit Agreement and all the provisions 
thereof, and all powers granted to the Committee thereby, 
are hereby recognized as in full force and effect and bind¬ 
ing on the parties hereto, except as specifically herein 
stated. The powers hereby reserved or conferred upon the 
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Committee shall be in addition to all powers conferred 
upon it by the said Deposit Agreement, nqne of which 
shall be deemed limited or abrogated hereby. 

“Third. Copies of this Plan and Agreement have been 
filed with the Depositary and with the Sub-Dejbositary, and 
the notice of such filing required by the Deposit Agree¬ 
ment will be given forthwith by the Committed Pursuant 
to the terms of the Deposit Agreement, each; holder of a 
certificate of Deposit heretofore issued thereunder shall be 
conclusively presumed to have assented to this Plan and 
Agreement and shall become a party to this; Agreement 
unless he shall, within twenty days from the mailing of the 
notice of the filing thereof, have filed with thg Depositary 
or Sub-Depositary written notice of ! his dissent 

1142 therefrom, and shall within the same time have with¬ 
drawn from the Deposit Agreement in! accordance 

with the provisions thereof. 

“Holders of Bonds not heretofore deposited under the 
Deposit Agreement may become parties to this Plan and 
Agreement and entitled to the benefits thereof,! bv deposit¬ 
ing their Bonds under the Deposit Agreement with the 
Depositary or the Sub-Depositary within the; time fixed 
by the Committee, as provided in the Deposit Agreement. 
Such holders shall upon such deposit receive, in respect of 
the bonds so deposited. Certificates of Deposit issued under 
the Deposit Agreement, stamped as assenting tjo this Plan 
and Agreement, and by the acceptance of any such cer¬ 
tificate of deposit, shall be conclusively deemed to have 
assented to this Plan and Agreement, to have ijecome par¬ 
ties to the Deposit Agreement, and to this Agreement, and 
to have waived any right of withdrawal given I by the De¬ 
posit Agreement. j 

“Holders of Bonds who do not become parties hereto 
in the manner herein provided, will not be entitled to de 
posit their Bonds, or become parties to this Agreement 
or to share in the benefits of the Plan or of tjhis Agree¬ 
ment, and shall acquire no rights hereunder. 

“Fourth. Each Depositor hereby requests tile Commit¬ 
tee to endeavor to carry the Plan into practical operation 
in its entirety or in part, to such an extent and in such 
manner and with such additions, exceptions and 

1143 modifications as the Committee shall deem to be 
for the best interests of the Depositors! or of the 
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properties finally embraced in the Plan, notice of all such 
additions, exceptions, and modifications being hereby 
waived. 

“Fifth. Upon the consummation of the Plan, each De¬ 
positor, on compliance with all the terms and conditions 
of the Deposit Agreement, and of the Plan and this Agree¬ 
ment, and on, surrender of his Certificate of Deposit, prop¬ 
erly endorsed and duly stamped if necessary, shall be en¬ 
titled to receive the cash and the New Bonds if, as and 
when issued and ready for delivery, in accordance with the 
foregoing Plan. 

“Sixth. In the event the Committee finally abandon the 
Plan and every modified or substituted plan, the Commit¬ 
tee shall give notice thereof as provided in the Deposit 
Agreement, and thereupon the Deposit Agreement and 
this Agreement shall terminate, and each Depositor upon 
surrender to the Depositary or the Sub-Depositary of the 
Certificate of Deposit held by him properly endorsed in 
blank, and upon payment of any and all transfer taxes re¬ 
quired by law and his fair share, as determined by the 
Committee, of the disbursements and expenses of the Com¬ 
mittee and upon payment or assumption in such manner 
as the Committee shall deem satisfactory of his fair share, 
as determined by the Committee, of the obligations 
1144 and liabilities incurred by the Committee, shall be 
entitled to receive from the Committee Bonds of the 

i 

face value described in his Certificate of Deposit and/or 
his appropriate interest, as determined by the Committee, 
in any new securities, obligations, moneys or other prop¬ 
erty theretofore acquired by the Committee. 

“In Witness Whereof, the Committee has subscribed to 
this Agreement, and lodged a counterpart thereof with the 
Depositary and with the Sub-Depositary, as of the day and 
year first above written, and the Depositors have become 
parties hereto in the manner herein provided. 

“PHILIP S. DALTON, 

“HOLLIS T. GLEASON, 
“ARTHUR V. MORTON, 
“JOSEPH WIGGIN, 

“J. WILLISON SMITH, 

“JOHN S. NEWBOLD, 

“Chairman, 

“As the Committee 
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“Mr. Latimer: Now I desire to call upon the first 

1145 mortgagees—I see Mr. Gleason is here, one of the 
signers of this document—for the production of the 

tentative agreement which is referred to in tjhe following 
language of this document. After reciting the; proceedings 
both in Washington and in Philadelphia, and that on March 
18, 1929 the court of Common Pleas, No. 4, of ^Philadelphia 
County, handed down a decision sustaining the position of 
the bondholders and entered judgment againbt the three 
surety companies for $1'200,000, with interest, \t says: 

“ ‘This was appealed by the surety companies to the 
Supreme Court of Pennsylvania, and set foi* hearing in 
the week of May 20. j 

“ ‘Asa result of this decision, the surety companies have 
approached your committee with an offer to acquire 

1146 all the deposited bonds, and after discussion, this 
offer has been formulated into a tentative agreement 

between the committee and the surety companies, the sub¬ 
stance of which is embodied in the following plan.” 

“Now I desire to call for the production of that tentative 
agreement. i 

“Mr. Covington: Now there are two or thre^ reasons, if 
your Honor please. First, an offer to compromise a litiga¬ 
tion in a different jurisdiction has absolutely j nothing to 
do with the framed issues in this court. Moreover, aside 
from other considerations this offer comes at | manifestly 
too late a date, although I do not urge that as the controll¬ 
ing reason. 

0 # 1 

“This has not just come to the notice of the; counsel in 
this case. If your Honor will recall at the trial in the exami¬ 
nation of one of the witnesses Mr. Johnson asked vou if 

I V 

you would suspend a few moments earlier as a \jery impor¬ 
tant document had just been brought to his attention, and 
he would like to have an opportunity, with counsel who 
had interests more or less in common with him,; to analyze 
it at the noon recess. They did that, showing that they had 
in their possession at that time this plan of reorganization 
—this circular that had been issued. And with this case 
set for argument, to make demands upon us to produce 
documents which we do not have here, and which are not 
relevant, seems to me to be entirely beyond the pCrmissable 
limit of reopening of a case. j 
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“Moreover, I repeat what I stated before, that none of 
the plan interferes with the jurisdiction of this court, 

1147 nor does it minimize it, nor does it have any effect 
upon the nature or character of the decree which 

this court may choose to enter. 

“Mr. Latimer: If the Court please, even my friend the 

Chief Justice occasionallv falls into error. This document 

•/ 

was not produced until after noon of the last day that your 
Honor was fitting, and as I stated in my opening, when it 
was received we did not have the opportunity to read and 
analyze and digest this, and the effect of it, because we 
were going on with the testimony during the entire day. 
I sat down several times and tried to read it, and found 
out I had to follow the proceedings. So we did not have 
the opportunity to digest it—and your Honor, you remem¬ 
ber, was anxious to close that afternoon—we were not sure 
until we had read it and digested it—and we did not care, 
of course, to bring counsel together again before this. Now 
this is the first time we have been together. I did not want 
to bring counsel together to offer it at an earlier date; it 
would have been an unnecessary hardship upon the court 
and an unnecessary hardship upon counsel. 

“The Court: I sustain the objection on the ground of 
the relevancy. Not on the ground that it comes too late. 

“Mr. Covington: That is the real ground on which we 
base our objection. 

“The Court: That it was not pertinent or relevant. 

“Mr. Latimer: Did you object to the production? 

“Mr. Covington: I did object to the production. 

“Mr. Latimer: And the Court sustains the objection to 
the production of the tentative agreement? 

“The Court: Yes. 

1148 “Mr. Latimer: And the record will show that your 
Honor has allowed me an exception? 

“The Court: Yes. And the counsel that have joined in 
the offer will also be allowed an exception. 

“Mr. Sullivan: We expect to prove—all of those who 
have taken the exception expect to prove that this agree¬ 
ment has been approved by the majority of the bondhold¬ 
ers and is now in effect as far as it can legally be in effect. ’’ 

The case was argued on May 27, 28 and 29, 1929, 

1149 and was then submitted. Thereafter, on June 25, 
1929, the Court read the following prepared opinion: 
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“In the matter of Liberty Trust Company, a corporation, 
Trustee, v. The National Shawmut Bank of Boston, I want 
to thank counsel for the way in which they h^ve presented 
the matter, and for the able and exhaustive briefs they 
have filed in the cause. I have read and reread every brief 
that was presented, and considered the briefs land the evi¬ 
dence. | 

“I shall not discuss the questions of law that have been 
raised and argued on both sides, for that would be an inter¬ 
minable proceeding. I shall therefore just state the facts 
as I have found them, and the rulings on the law questions 
that have been raised so far as I deem them necessary to 
determine the matter I have before me. 

“The project out of which this litigation arose was the 
purchase of the land and construction of a large office 
building thereon at 15th Street, New York Avenue and Gr 
Streets, N. W., Washington, D. C. j 

“Those who planned it organized themselves into 
1150 a business trust known as the Washington Central 
Trust. | 

4 4 The necessary money was to be raised: 

(a) First trust mortgage bonds in the sum of $3,300,000, 

(b) Second mortgage bonds in the sum of $800,000, 

(c) Preferred stock in the sum of $1,800,000.1 

4 4 Coffin and Burr, Inc., a banking institution incorpo¬ 
rated under the laws of Massachusetts, agreed iik a contract 
with the Washington Central Trust called the Joan agree¬ 
ment, to take the first mortgage bonds and lend; $3,300,000. 
The National Shawmut Bank of Boston was made the trus¬ 
tee under the first mortgage. j 

4 4 The Liberty Trust Company, a Massachusetts corpo¬ 
ration, the trustee under the second deed of tru&t or mort¬ 
gage to secure $800,000 on the real estate and the building 
thereon known as the Washington Building, filed the bill 
to foreclose said second mortgage. j 

4 4 The National Shawmut Bank of Boston, a corporation 
under the National Banking Act, was made a defendant 
as trustee under the first deed of trust or mortgage to secure 
$3,300,000 on the same property. j 

4 4 The National Shawmut Bank filed a counter claim with 
its answer in which it prays for foreclosure under the first 
mortgage. 
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“ There is no conflict as to priority between tlie trustees 
of these two mortgages, the seniority of the mort- 

1151 gage to the National Shawmut Bank is admitted by 
the Liberty Trust Company. 

“The National Shawmut Bank is also made a defendant 
as a co-trustee with other persons under a declaration of 
trust, styled Washington Central Trust, who hold the legal 
title to the equity of redemption as trustees for the beneficial 
owners of the mortgaged real estate, who are holders of the 
‘common shares.’ 

“The City Central Corporation, a body corporate, under 
the laws of Delaware, is also a defendant owning a bene¬ 
ficial interest under the Washington Central Trust, in the 
equity of redemption in the mortgage real estate. 

“James Stewart and Company, a corporation, is a de¬ 
fendant to the bill and in its answer and cross-bill, asserts 

i m 7 

an equitable lien prior or superior to the aforesaid mort¬ 
gages and asks for a sale of the property to enforce such 
equitable lien or that the surety companies, the Hartford 
Accident and Indemnity Co., the Maryland Casualty Co., 
and the Metropolitan Casualty Insurance Co. of New York, 
on the completion bonds pay to it directly the amount of 
its lien. 

“The Peoples Drug Stores, a tenant, by its cross-bill, 
asserts that it obtained a lease on part of the building as 
part of the consideration for the sale of portion of the land 
upon which the building is located and for that and 

1152 other reasons its lease is prior and superior to said 
mortgage. 

“The other parties to the cause are corporations or 
natural persons, who have money claims against the 
property or claim rights of tenancies to specific portions 
of the building under leases and asserting priorities over 
the liens of the first and second mortgages. 

“The defendant, the National Shawmut Bank, urges that 
the indenture of mortgage dated June 1, 1925, acknowledged 
July 10, 1925, and recorded July 17, 1925, and the supple : 
ment thereto dated April 1, 1926, and recorded April 22, 
1926, in which instruments it is named as trustee, to secure 
bonds in the aggregate of $3,300,000, which were sold to 
the public, and are now outstanding, constitute a first deed 
of trust upon the Washington Building property; that the 
lien thereof is superior to that of the second mortgage and 
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to all mechanics ’ liens and claims of tenants and other 
parties; and that by reason of defaults under said mort¬ 
gage, it, as such trustee and on behalf of the bondholders 
secured thereby, is entitled to foreclosure thereof and a 
sale of the property free and clear of the claims of all the 
parties to this suit. j 

“The defendant, the Liberty Trust Company, asserts a 
similar claim and right with respect to the second mort¬ 
gage, conceding and admitting, however, that the first mort¬ 
gage is a prior and superior lien. j 

1153 “There is no question that there have been 
defaults in payments of both the firsts, and second 

mortgages. j 

“In the latter part of 1924, one Albert 0. Hagar Pres¬ 
ident of the City Central Corporation, an organization which 
operated real properties, called the attention Of Coffin and 
Burr, Inc., an organization dealing in investment bonds, 
to a project he had under consideration to build an office 
building in Washington at 15th and G Streets and New 
York Avenue, with a view of interesting them ip taking the 
first mortgage bonds thereon. Later Coffin and Burr asso¬ 
ciated themselves with W. H. Newbold’s Sons Company, 
a bond house of Philadelphia, under an agreement that the 
Newbold Company would take half of the issues of the 
bonds. The agreement between these two companies was 
in February, 1925, and contemplated the taking br purchase 
of $2,500,000 first mortgage bonds on said property and 
building, to be erected thereon according to plans of a cer¬ 
tain firm of architects. They were to take the bonds at 
$92.50 and interest and retail them at $100 and! interest. 

“The preliminary agreement for the purchase of the 
bonds was entered into March 4, 1925, between! City Cen¬ 
tral Corporation and Coffin and Burr, Inc. This agree¬ 
ment recited that the City Central Corporation had 

1154 already organized a Massachusetts trust! known as 
the Washington City Central Trust, which jwas owner 

of part of the premises and that it proposed to acquire the 
remaining part and that a new real estate trust or cor¬ 
poration might be organized for the purpose of owning or 
operating the building, and that it desired to obtain a loan 
from Coffin and Burr. j 

i 
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“The agreement provides for sale to Coffin and Burr of 
$2,500,000 six per cent first mortgage bonds secured by 
first lien upon the premises at par less discount of IV 2 per 
cent. Coffin and Burr were also to receive 2700 shares of 
common stock. 

“Hagar learned that he could obtain additional adjoin¬ 
ing property and enlarge the size of the building and such 
agreement was finally extended to July 15, 1925, and 
enlarged to take a bond issue of $3,300,000 on the same 
terms. 

“When the preparation of the necessary documents had 
been completed on July 10, 1925, a declaration of trust was 
executed creating the Washington Central Trust, a common 
law trust, commonly known as a Massachusetts trust. 

“The trustees were Messrs. Hagar, Wadden and Burnett. 

“These trustees at a meeting voted to issue certain pre¬ 
ferred and common stock, to accept conveyances to the prop¬ 
erty on which the Washington Building is now 
1155 built, to execute a first mortgage of $2,500,000, which 
might be increased to $3,300,000 upon securing title 
to additional property, to execute a first mortgage loan 
agreement with Coffin and Burr, Inc., providing for the 
loan to be secured by first mortgage, and to execute an 
indemnity bond in the sum of $800,000 to the trustee under 
the first mortgage, which was later increased to $1,200,000 
after additional properties were acquired. 

“Substantially similar documents were authorized for 
the second mortgage and agreements were authorized with 
the City Central Corporation for the flotation of the pre¬ 
ferred stock. 

“The lease of the Peoples Drug Stores was authorised 
(but not executed). 

“Further agreements were authorized with the City Cen¬ 
tral Corporation for the supervision and management of the 
proposed building. At the same time viz., July 10, 1925, a 
loan agreement hereinbefore referred to, was executed 
between Coffin and Burr, Inc., as the lender, the trustees of 
the Washington Central Trust as the borrower, and the 
National Shawmut Bank as trustee. 

“The first and second mortgages were contracted for 
under the same facts and circumstances and they were 
executed and recorded at the same time, and the bond 
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issues, which they secured were arranged for, author- 

1156 ized, and issued at the same time ancj. in the same 
manner, although the City Central, Corporation 

agreed to purchase the second trust bonds at! a discount of 
10 per cent and they were sold through Richardson Hill 
and Company, a different banker. 

“ Settlement was had at the office of the district, Law¬ 
yers and Washington Title Companies in Washington, July 
15, 1925. 

“July 17, 1925, the following instruments were recorded: 
“No. 68, deed from the Stockwood Investment Company 
to the trustees of the Washington Central Trust. This con¬ 
tained no reservation of a lease to Peoples. 

“No. 69, deed from trustees of the Washington City 
Central Trust to the trustees of the Washington Central 
Trust. j 

“No. 70, declaration of trust creating the |Washington 
Central Trust and declaring the uses to which the land cov¬ 
ered by Deeds 68 and 69 were held, dated Jtane 1, 1925, 
acknowledged by Hagar, Wadden and Burnett, trustees, 
July 10, 1925. j 

“No. 71, first mortgage, dated June 1,1925, acknowledged 
by Hagar, Wadden and Burnett, trustees, July 10, 1925, 
conveying said land to the National Shbwmut Bank 

1157 of Boston, trustee, to secure a bond issiie of $3,300- 
000, of which $2,500,000 was to be issued at once 

and $800,000 when additional land was subjected to the 
deed of trust. 

“No. 72, second mortgage dated June 1, 1935, acknowl¬ 
edged by Hagar, Wadden and Burnett, trustees, July 10, 
1925, to Liberty Trust Company, trustee. 

“Bv the declaration of tfust the trustees declared among 
other things that the trustees would develop, manage the 
property, and receive the income thereof for the benefit 
of the shareholders. I 

“There were to be 1800 preferred shares of par value of 
$100 each and 25,000 common shares without par value. 
The property was to be administered in the discretion of 
the trustees. There w^ere no provisions for meetings of the 
shareholders and the only power of the shareholders was 
to approve or veto certain acts of the trustees. It was 
provided that both the trustees and shareholders were to 
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be free from liability and that creditors were to look to the 
property or trust fund for payment. 

“Upon the death, resignation or expiration of the term 
of a trustee the remaining trustees were to elect his suc¬ 
cessor with the approval of a majority in interest 

1158 of the shareholders. 

“Immediately after the recording of the trust a 
temporary bond provided for in the first mortgage and loan 
agreement in the sum of $2,500,000 was executed and de¬ 
livered to the National Shawmut Bank and there were 
issued against it between July 17, 1925, and July 21, 1925, 
interim certificates in the form provided for by the loan to 
Coffin and Burr and to Newbold’s Sons and Company, upon 
the order of Coffin and Burr, against the money thereto¬ 
fore paid by Coffin and Burr into the bank as such trustee 
on account of the loan agreement, and all of these bonds 
were sold to the public prior to September 14, 1925, either 
at par or at 99%. 

“By November 27, 1925, definitive bonds provided for 
in first mortgages were delivered and exchanged for in¬ 
terim certificates. 

“Arrangements to acquire additional parcels of land 
contemplated by original mortgage and loan agreement 
were completed and on April 22, 1926, deeds to said land to 
the trustees of the Washington Central Trust were recorded 
as was also supplemental first mortgage, extending the pro¬ 
visions of the first mortgage of July 17, 1925, to the ad¬ 
ditional parcels so conveyed, and also a supplemental mort¬ 
gage. The building not having been completed new surety 
bond was given in the sum of $1,200,000 in accord- 

1159 ance with the provisions of the first mortgage. 

“On April 26,1926, definitive bonds were delivered 
to Coffin and Burr and to Newbold’s Sons and Company in 
the sum of $800,000 against additional money which had 
been paid by Coffin and Burr to the National Shawmut Bank 
under the loan agreement, and these bonds were all sold to 
the public prior to June 6, 1926, at from 99% to par. Said 
definitive bonds in the sum of $3,300,000 are now outstand¬ 
ing in the hands of persons who purchased them from Coffin 
and Burr and from Newboldc£s Sons and Company and 
their transferees. 

“In the original agreement Coffin and Burr were to re¬ 
ceive 2700 shares of the common stock of the corporation 
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which was to be formed as part consideration of this pur¬ 
chase of the bond issue. This was later raised to 5000 shares 
because of the proportionate increase in the common stock 
of the trust over what had been originally proposed. 

“On April 6, 1926, Coffin and Burr wrote Mr. Hagar to 
the effect that they wanted written assurances of his con¬ 
trol of the voting stock of the Washington Central Trust. 
There is no affirmative evidence of a combination of the 
shares of Coffin and Burr and the shares of H^gar and the 
City Central Corporation. On the same day Hagar wrote 
Coffin and Burr to the effect that with Coffin and 

1160 Burr’s shares and the shares of the City Central 
Corporation the City Central Corporation has con¬ 
trol and will control the "Washington Centra], Trust, and 
that in addition the City Central Corporation h^s a contract 
to attend to the construction of the building and a ten year 
contract with the Washington Central Trust for the man¬ 
agement of the building. While Coffin and Burr made in¬ 
quiry as to who the owners of the stock werej there is no 
evidence that he was advised of that fact nor fs there any 
affirmative evidence that Coffin and Burr had a^i agreement 
with Hagar or the City Central Corporation that they were 
to retain their 20 per cent of the stock or that they were 
to retain any portion of it or that it was to be voted together 
with the stock of any other shareholder. 

4 4 September 14,1925, Coffin and Burr declared to its own 
stockholders a dividend payable on 3600 shares of the Wash¬ 
ington Central Trust, and by a subsequent dividend, July 
1,1926, distributed an additional 1400 shares to their share¬ 
holders, making the distribution of the entire $000 shares 
to their stockholders. | 

“On June 9, 1927, Coffin and Burr had not received any 
of the stock above mentioned nor had it been put in the 
name of the shareholders of Coffin and Burr, and Coffin and 
Burr complained of that situation to the City Central Cor¬ 
poration. On June 11, 1927, a representative of the 

1161 City Central Corporation called at the office of Coffin 
and Burr and stated that they w'ould live up to their 

agreement and would see that Coffin and Burr got the stock. 
In August, 1927, certificates totaling 5000, made; out in the 
names of other persons and endorsed in blank were re¬ 
ceived by Coffin and Burr. On April 3, 1929, certificates 
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totaling 5000 shares were issued in the name of Coffin and 
Burr, and it is contended Coffin and Burr still holds these 
certificates for its stockholders, pursuant to the dividends 
theretofore declared. It has never received any dividend 
on the common stock and the stockholders have never re¬ 
ceived any notice of the proceedings of the Washington 
Central Trust and it has never given or withheld its ap¬ 
proval of any act of the trustees. 

“On December 1, 1927, coupons on $3,300,000 on bonds 
secured by first mortgage were presented and were not 
paid nor was any payment made of the $33,000 which should 
have been put into a sinking fund. Notice of default was 
given December 27, 1927, and thereafter on May 11, 1928, 
the principal amount of the bonds was declared due. 

“There is due under the first mortgage the principal 


sum of $3,300,000. 

Coupons due December 1, 1927. $99,000 

Interest on December 1, 1927, coupons at (! per 
cent until paid. 

Coupons due June 1, 1928. 99,000 

1162 Interest on June 1, 1928, coupons at 6 per¬ 
cent until paid. 

Coupons due December 1,1928. 99,000 

Interest on December 1,1928, coupons at 6 per cent 
until paid, 


together with Federal income taxes and state income and 
property taxes in the District of Columbia and elsewhere. 

“There had been no demolition or other work commenced 
on the property covered by the original mortgage prior to 
the recording of the same or on the property subject to the 
supplemental mortgage prior to its recording. 

“On September 15, 1926, sometime after all the bonds 
had been sold, the trustees of the Washington Central 
Trust entered into a contract with Stewart and Company 
to build the building. 

“Between April and September, 1926, a representative 
of Stewart and Co. talked with Hagar who showed him a 
financial setup of the Washington Building of $2,500,000 
first mortgage, $800,000 second mortgage and $1,800,000 
preferred stock. Hagar said that he had a completion bond. 
This representative wanted to see the completion bond 
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which Hagar did not have, but showed him I a copy of the 
first mortgage, in which the bond was mentioned and a Coffin 
and Burr circular in which a completion bond was 
1163 mentioned. It was after that that this representa¬ 
tive recommended to Stewart that thfs contract be 
signed. 

“The representative of Stewart and Company read por¬ 
tions of the deed of trust where the surety (bond is men¬ 
tioned, but he did not see the surety bond nor did he know 
who was the obligee under said bond. Stewart and Com¬ 
pany after entering into the contract constructed the build¬ 
ing, which was substantially completed November 30, 1927. 
At that time a considerable sum was owed Stewart and Com¬ 
pany on the building contract and on that dafe filed a me¬ 
chanics lien in this District in the sum of $203,077.48. 

“On March 12, 1925, City Central Corporation entered 
into a purchase agreement with the Stockwood Investment 
Company, the owners of one of the pieces of property that 
was subsequently obtained for the site of the proposed build¬ 
ing, by which it was agreed that the Washington City Cen¬ 
tral Trust should give to the Peoples Drug Scores a lease. 
This agreement referred to the fact that there was to be a 
new first trust on the property and there was no expression 
in the agreement that the lease was to be priotf to such first 
trust. The Peoples Drug Stores was not a party to this 
agreement nor was the Washington Central Trpst. Neither 
were the National Shawmut Bank nor Coffip and Burr 
parties. j 


1164 “Prior to the recording of the first mortgage July 
17,1925, a lease had been prepared from the trustees 
of the Washington Central Trust to the Peoples Drug 
Stores. Counsel for the Peoples Drug Stores had in his 
possession the deed from the Stockwood Investment Com¬ 
pany, heretofore referred to. He delivered this deed to 


the title company with instruction that it be recorded upon 
certain payments, but did not instruct the title j company to 
withhold the recording of the Stockwood deed until or 
unless a lease to the Peoples Drug Stores was recorded 
prior to the recording of the first mortgage. i 

“On July 15, 1925, this attorney, Mr. McGlue, had in his 
possession a proposed lease from the trustee, Washington 
Central Trust, to the Peoples Drug Stores, signed by two 
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of the trustees, but not by the Peoples. Notwithstanding 
two of the trustees had authority to execute the lease he 
returned the lease to get the signature of the third trustee. 
The lease was taken back to Boston and was signed by the 
third trustee on Julv 18th, after the first trust had been re- 
corded on July 17th. The lease was transmitted to Mr. 
McGlue with a letter to the effect that it was the writer's 
understanding that the papers transferring title to the 
property of the Investment Co. had been recorded and with 
tliat understanding and in compliance with his prom- 

1165 ise he enclosed the lease. The lease was not executed 
by the officials of the Drug Stores until July 20, 

1925, and the lease was recorded October 16, 1925. 

“There is no testimony that prior to the execution of 
the lease there was a contract to which the Peoples Drug 
Stores was a party or that it was in any way binding upon 
the Peoples Drug Stores. 

“With respect to Parker-Bridget Company, the contract 
to give it a lease was not executed until June 8, 1926, nearly 
a year after the mortgages were recorded, and there is no 
claim made that Parker-Bridget Company had any right 
which it could assert against anyone with respect to Hie 
property prior to July 8, 1926. Its claim is based on the 
fact that the trustees composing the Washington Central 
Trust had full legal and equitable power under the decla¬ 
ration of trust to make the lease; that this power is appar¬ 
ent on the face of the declarations of trust, which preceded 
the mortgages in the order of record and upon which the 
mortgages depend for their validity; that the mortgages 
executed by the Washington Central Trust did not purport 
to revoke or abridge the power of the Washington Central 
Trust to make leases; that they could not revoke that 
power; that on the contrary they contained provisions 
sanctioning that power and demanding and commanding 
its exercise. 

1166 “The first change in the trusteeship of the Wash¬ 
ington Central Trust was the resignation of Hagar 

and a resolution appointing the National Metropolitan 
Bank trustee in his place. This bank declined to accept 
and on August 6,1925, the National Shawmut Bank of Bos¬ 
ton was elected trustee in his place. A certificate show¬ 
ing this appointment was recorded September 14, 1925. 
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“Ralph A. Stewart was appointed trustee after the res¬ 
ignation of Wadden, the certificate showing; his appoint¬ 
ment was recorded December 2, 1925. j 

“So at the time of the execution of the .supplemental 
mortgage April 22, 1928, the trustees were Stewart, Bur¬ 
nett and the National Shawmut Bank of Bositon. 

“Montgomery was appointed to fill the vacancy of Stew¬ 
art November 17, 1926. On October 1, 1927, certificate 
dated September 7, 1927, by the National Sliawmut Bank 
reciting a change in the trustees and the appointment of 
Montgomery and Power attached thereto is Approved by 
the City Central Corporation and Richardson and Hill 
Company, as holders of a majority interest of the outstand¬ 
ing shares of the Washington Central Trust, j 
“The present trustees are Montgomery and the National 
Shawmut Bank. j 

“The surety bond relating to the first mortgage was 
dated April 1, 1926, is in the sum of $1,200,000 and took 
the place of an earlier one of $800,000;, which was 
1167 given when the amount secured by the first mortgage 
was $2,500,000. The principals on the surety bond 
were the trustees of the Washington Central' Trust. Its 
sureties are the Hartford Accident and Indemnity Com¬ 
pany, the Maryland Casualty Company and j the Metro¬ 
politan Casualty Insurance Company of New Nork, all of 
whom are defendants under the cross bill of Stewart and 
Company. The obligee under the bond as trustee under 
the first mortgage and its successor trust was the National 
Shawmut Bank of Boston. The bond was condijtioned upon 
the trustees of the Washington Central Trust (performing 
or causing to perform all the obligations under the mort¬ 
gage and loan agreement until the completion of the build¬ 
ing and payment in full therefor, free from lietis, or upon 
the surety making good any such default upon jthe part of 
the principal. 

“On December 1, 1927, the National Shawmut Bank, as 
trustee under mortgage, wrote to the three surety com¬ 
panies calling attention to the fact that no funds had been 
provided to pay coupon interest and sinking I fund pay¬ 
ments due December 1, 1927, and called upon them to make 
good the defaults of the Washington Central Triust in fail¬ 
ing to pay Stewart and Company and in failing, to furnish 
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the trustee with funds to December 1, 1927, bonds and 
sinking funds and to perform other steps necessary to 
comply with the bonds. Again on February 2, 1928, 

1168 the bank wrote a letter to the bonding company 
stating that Coffin and Burr, the lender, had notified 

the bank that it had elected to proceed with the construc¬ 
tion of the building and that it would require for that pur¬ 
pose $450,000, and called upon the bonding company to pay 
that amount. On October 19, 1928, the bank as trustee un¬ 
der the first mortgage instituted three suits in the Court 
of Common Pleas in Philadelphia against said surety com¬ 
panies and judgment was had in each suit March 18, 1928, 
in the sum of $1,200,000 with interest on $132,000 from 
December, 1927, and with interest on $1,068,000 thereof 
from May 11, 1928. 

“ The common shares provided for by the declaration 
of trust creating the Washington Central Trust have no 
par value. They are transferable. There are no meetings 
of said shareholders. Said trustees under said trust are 
principals in said trust and free from the control of the 
certificate holders in the management of the property, are 
not merely managing agents of the certificate holders of 
the shares, and while the trustees may not appoint a new 
trustee in case of a vacancy occasioned by the death, resig¬ 
nation or removal of one of the trustees, or amend or 
change the terms and provisions of the trust or borrow 
monev on the credit of the shareholders, or incur anv lia- 
bility binding said shareholders personally, without the ap¬ 
proval of said shareholders, in some circumstances a 
majority and in others two-thirds thereof, said 

1169 trustees are principals in said trust and free from 
the control of the certificate holders in the manage¬ 
ment of the business of the trust and not merelv their 
managing agents, and a true trust is thereby created, and 
a partnership relationship between the certificate holders 
is not established. 

4 4 The Washington Central Trust is, therefore, a pure 
trust and not a partnership, the management of the trust 
being vested entirely in the trustees, and the shareholders 
have no voice in it. 

1 ‘ It is contended that the bond issues are the outgrowth 
of a joint or common enterprise or joint venture in the 
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nature of a partnership, entered into by Coffin and Burr, 
Inc., City Central Corporation, Albert 0. Ha£ar, the presi¬ 
dent and manager of the City Central Corporation, Wil¬ 
liam M. Wadden and Robert M. Burnett and the National 
Shawmut Bank of Boston; that the terms of the agreement 
were that the real estate described in the proceedings were 
to be acquired, the improvements thereon demolished and 
a new building to be erected thereon; that Hagar, Wadden 
and Burnett were to hold the legal title as trustees, the fee 
simple interest was to be represented by certificates called 
‘common shares’; that Coffin and Burr and the City Cen¬ 
tral Corporation together were to own and hold at least 
a majority of the entire number of common shares; 

1170 that the new building was to be a commercial build¬ 
ing, with stores and offices; that to cariiv out the en¬ 
terprise Coffin and Burr agreed to contribute $3,300,000 
less a discount of IV'i per cent, and the City Central Cor- 

i 

poration the sum of $800,000, less 10 per cent; that the 

loan of Coffin and Burr was to be secured bv the first mort- 

* 

gage and the City Central Corporation long was to be 
secured by the second mortgage; that while Hagar, Wad¬ 
den and Burnett, as trustees under the Washington Central 
Trust, held the legal title to the property and, in that 
capacity, executed all the papers, the entire j control and 
management of the enterprise was vested in the City Cen¬ 
tral Corporation of which Hagar was Presideht and Man¬ 
ager, to continue for ten years after the completion of the 
building. 

“I have considered all the documentary evidence and 
testimony of the witnesses, including minutes of corpo¬ 
rations, having in mind the persons who executed the 
various documents, where they were executed, jthe persons 
present at the time, the relations of the parties thereto to 
the associations or corporations they represented, and the 
circumstances surrounding the execution and delivery and 
recording of such documents, and the various capacities in 
which such persons and corporations halve acted in 

1171 connection with this entire transaction; and I do 
not find anything extraordinary about itj However, 

the magnitude of the project and the amount involved is 
above the usual transaction in this jurisdiction!. 
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“It is not unusual for persons with insufficient means to 
purchase property and erect a large and costly structure 
thereon; to arrange for the purchase of the property at a 
fixed price; to have architects prepare plans for the con¬ 
templated structure, arrange with one or more brokers for a 
building loan to be advanced as the construction progresses 
and an additional loan to be secured by a second deed 
of trust to pay the balance of the purchase price of the land 
secured, at agreed rates of interest and commissions. 
When such arrangements arc completed it is usual to have 
sent to one of the title companies all of the conveyances 
and checks for the notes to be secured bv the first and 

i * 

second trusts, together with letters of instructions by each 
of the parties interested, setting out the terms upon which 
the various documents shall be delivered and recorded and 
the checks disbursed and the notes securing the amounts 
loaned delivered. It would not seem unusual at the same 
time to execute an agreement with some corporation or 
some firm to obtain tenants for such a building and to man¬ 
age the same after is was completed. 

1172 “Such a transaction to my mind does not consti¬ 
tute such a joint or common enterprise or joint ven¬ 
ture as is contended for in this case. 

“A common enterprise or joint venture, while not in all 
respects identical with a partnership, yet the contractual 
relationships of the parties and the nature of their associa¬ 
tion are so similar and closely akin to a partnership that 
their rights and liabilities are to be tested bv the same 
rules that govern partnerships. It is not sufficient that the 
parties share in the profits and losses, but there must be an 
intention of the parties to be associated as partners, either 
as general partners or for the more limited duration of 
the joint venture. The term joint venture is usually ap¬ 
plied to an association of two or more persons who carry 
out a single business enterprise for profit, while the term 
of partnership as applied to an association is more general 
in Us scope and not confined to a single project. 

“The evidence in this case does not convince me that anv 
of the persons or parties mentioned associated themselves 
together in any such joint venture. 

“As hereinbefore pointed out the first and second mort¬ 
gages and the supplemental mortgages were recorded prior 
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to the demolition of any of the existing buildings and prior 
to the commencing of any work upon the present 

1173 Washington Building. | 

“The contract with Stewart and Company was 
dated September 15, 1926, after all the bonds secured by 
the original and supplemental first mortgage Jiad been sold 
to the public. I 

“Under all the fads and circumstances of the case 1 shall 
therefore hold that the claim and lien of James Stewart 
and Company is not senior or superior to theifirst and sec¬ 
ond mortgages. j 

“I cannot agree in the contention of Stewart and Com¬ 
pany that the mortgage lien should be reduced by the 
amount of the discount at which the bonds weire purchased 
by Coffin and Burr. To so hold would be to deprive the 
bondholders, who acted in good faith, of the security given; 
nor do 1 agree with the contention of Stewart and Company 
that Coffin and Burr were obligated to retain!$198,000 for 
their benefit under the loan agreement. Coffin and Burr 
might have had the trustees under the loan agreement with¬ 
hold $198,000 from the trustees of the Washington Central 
Trust until 93 days after the completion of the building. 
Thev were entitled to retain that amount but thev were not 

* l * 

obligated or required to do so. Stewart aqd Company 
therefore is not entitled to a decree against Coffin and Burr 
because of the failure of the latter to iretain such 
amount. 

1174 “The surety bond is not for the benefit of the me¬ 
chanic lienors and no other party can avail himself of 

the surety bond except the trustee for the benefit of the 
first mortgage bondholders. 

“This is not a case of marshaling of assets. 'One reason 
against such a course is that the lienors would obtain no 
benefit by a payment of the surety bond to the! trustee for 
the bondholders, as the surety company would be subro¬ 
gated to the trustees’ lien if it did pay the amount of its ob¬ 
ligation under the bond, and the junior Honors, therefore, 
would not derive anv benefit from forcing the!trustees to 
exhaust its remedy against the surety company first. 

“Bear in mind the facts related at the outset \tith respect 
to Peoples Drug Stores lease, which lease was not executed 
by the Peoples Drug Stores until July 20, 192p, and was 
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not recorded until October 16, 1925. There is no evidence 
of any intention to have the Peoples’ lease a prior lien to 
the first mortgage. There is nothing in the Stockwood con¬ 
tract to indicate that the Peoples’ lease was to have priority 
over the first mortgage. Nor did the Stockwood deed con¬ 
tain a reservation or covenant with respect to a lease to the 
Peoples Drug Stores and Mr. McGlue, who represented the 
Stockwood interests and had in his possession the pro¬ 
posed lease, which was signed by two of the trustees, 

1175 but not by the Peoples, in response to a question by 
the Court, said: 

4 4 4 Mr. McGlue, did you have in your mind—this may not 
be relevant—when you drew and delivered the deed that 
the lease that you had would come ahead of the first or 
second deed of trust, did you think anything about that! 

4 4 4 Answer:by Mr. McGlue: I don’t recall thinking about 
it at all. I know it was never discussed. The question of 
priority was never discussed.’ 

4 4 In view of all the facts and circumstances heretofore 
recited I find and hold that the Peoples Drug Stores lease 
was intended to be and is in fact inferior and junior to the 
liens of the first and second mortgages. 

44 The Parker-Bridget Company makes not the conten¬ 
tion that it had a contract for a lease prior to June 8, 1926, 
and in view of what the Court has heretofore stated I hold 
that Parker-Bridget Company has no claim or lease supe¬ 
rior to the liqns of the first and second mortgages. 

4 4 Further, the Court holds that none of the other parties 
to the suit have shown that they have any priority over the 
first and second mortgages. 

“Default having been made under both mortgages 

1176 it would seem inappropriate and impractical to de¬ 
cree a foreclosure under the second mortgage, sub¬ 
ject to a first mortgage, also in default, in so large a prin¬ 
cipal sum and accrued interest and charges. 

4 4 In view of the various trust capacities in which the Na¬ 
tional Shawmut Bank, trustee under the first mortgage, ap¬ 
pears as trustee for other and adverse interests throughout 
the entire transaction, it would seem inappropriate that 
it should act as trustee in the foreclosure proceedings. 
Moreover, it expressed its willingness, through its counsel, 
to forego any rights which it might have as trustee under 
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the first mortgage to act as trustee in foreclosure proceed¬ 
ings. 

“I shall, therefore, sign a decree appointing trustees to 
foreclose under the first mortgage as a first iien and in- 
cumbrance on the property; and other appropriate orders 
will be entered.’’ 


The Court then set the case for further hearing on June 
27, 1929 on the subject of counsel fees. 


1177 Thereafter, on June 27, 1929, further proceedings 
were had as follows: 


John J. Hamilton, a witness called by the plaintiff, testi¬ 
fied as follows: ! 

I 

Very early in January, 1928, Warner, Stajckpole and 
Bradlee, of Boston, instructed his law firm, Hamilton & 
Hamilton, to look into the question of the foreclosure of the 
second mortgage on the Washington Building, it being ex¬ 
plained that there had been a default in the payment of in¬ 
terest. The situation seemed to present a number of very 
unusual and difficult questions to start off with. His firm 
had to do a great deal of research work and study, and had 
consultations, first to determine whether the property could 
be conveyed in the District of Columbia undei’ a Massa¬ 
chusetts trust, also what would be the powers of Trustees 
under our law, and whether the mortgage was a valid sub¬ 
sisting instrument. The mortgage itself was very long and 
complicated, and his firm had to consider the terms of it to 
determine the right of the Trustee to sell at public auc¬ 
tion, and, if not, what proceeding should be taken to fore¬ 
close said mortgage. Witness and his associate Mr. Gower 
were occupied almost exclusively with the matter for sev¬ 
eral weeks before the bill in this case was filed, and the 
consultations were participated in by both of tli^m, as also 
Mr. George E. Hamilton, and representatives of the firm 
of Warner, Stackpole & Bradlee. There were so many 
serious questions presented that it is rather hard for 
1178 witness to recall the order in which they came up. 

In considering the question of the advisability of at¬ 
tempting a sale at public auction under the powers con¬ 
tained in the mortgage, they found there wete certain 
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leases, including Parker-Bridget Co., wlio claimed to have 
priority over the mortgages, and, after giving the matter 
a great deal of study and attention, they decided that the 
only wise thing to do was to file a bill and ask the Court’s 
assistance in foreclosing the mortgage. A great deal of 
work was involved in getting up the data which was incor¬ 
porated in the bill which they filed. His firm has had a 
vast amount of correspondence, and also telephone con¬ 
versations, and telegraph messages, with and from the said 
Boston firm all during the course of the proceedings in this 
case, as also conferences. His firm had to have the land 
records and the Court records run down, before filing; the 
bill, and had to include in that bill every person and corpo¬ 
ration that had filed mechanics’ liens, and, in addition, had 
to comply with the provisions of the mortgage with refer¬ 
ence to giving notice to the trustee to proceed. Although 
his firm began work on January 10, 1928, the filing of the 
bill was delayed until March 29, 1928, due to the require¬ 
ment in the mortgage with respect to notice and the expira¬ 
tion of the time stated in the notice. At least five or six 
cross-bills were filed by different defendants, to each of 

which answers had to be filed, and one pro confesso 

1179 order was taken bv his firm. His firm rendered 

* 

services in opposing the application of the Trustee 
under the first mortgage for leave to sell under the first 
mortgage, and, after the Court granted said application and 
appointed trustees to sell under the first mortgage, his firm 
performed further services in taking and perfecting an 
appeal from the Court’s order, and began the preparation 
of the record, after which the Court advanced the trial of 
this case and directed said Trustees not to take any further 
steps. Had to go to Boston to prepare for taking of dep¬ 
ositions in this case, and also spent all of one week in Bos¬ 
ton taking depositions. Witness has been engaged some¬ 
thing over four weeks in the trial of this case before the 
Court. During the entire litigation, there was hardly a 
question arose, and there were many, that was not difficult 
to determine and which did not require a great deal of re¬ 
search work, study of authorities, and consultation among 
the various members of the firm, and also in many instances 
with members of the firm of Boston lawyers aforemen¬ 
tioned. Additional research work, conferences, etc., became 
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necessary in preparing tlie brief of about 60 printed pages 
which was submitted to the Court by witness’ firm. His 
firm kept time slips showing the time devoted to this case, 
which aggregated 28 full days and 511—% hours, or about 
113 days altogether, and probably a little ihore, figuring 
on a six-hour day. Witness thinks about 20 per cent 
1180 of his firm’s overhead during the time since January 
10, 1928, should be charged to this case, which 20 
per cent witness figures somewhere betweep $7,500 and 
$10,000. Members of witness’ firm were compelled at times 
to work not only during the day but at night or of evenings. 
In addition to the printed brief referred to, witness pre¬ 
pared a number of office briefs, and supposes he has in his 
file about half a dozen office briefs. His firm plso had cer¬ 
tain conferences with counsel representing tlfe first mort¬ 
gage, one of which conferences was of considerable dura¬ 
tion, involving also Philadelphia counsel, and had to do par¬ 
ticularly with the necessity for action being taken on the 
surety bonds that had been given to the mortgagees, the 
question under discussion being whether suits could be filed 
at that time against the surety companies on the bonds, or 
whether they were only indemnifying bonds, &nd also the 
advisability of beginning such litigation at that! time. Wit¬ 
ness produced a list of expenditures made by his firm in 
this litigation, aggregating $3630.42, and also! stated that 
his firm claims $30,000 for its services, that their Boston 
associates, Warner, Stackpole and Bradlee claim another 
$30,000 for their services, and that the plaijntiff claims 
$10,000 for its services as Trustee under the second mort¬ 
gage. ^ j 

On cross-examination by counsel for Weaver! Bros., Inc., 
witness stated that his recollection is perfectly clear 
1181 that the claim of Parker-Bridget Co. to priority had 
a bearing upon the decision to ask foreclosure in 
equity, witness realizing that Parker-Bridget i Co. would 
bring the case into equity if they did not do so themselves. 

i 

i 

G. M. Mead, a witness called by the plaintiff,! testified as 
follows: j 

He is a member of the law firm of Warner^ Stackpole 
and Bradlee, of Boston, Mass., and has personal knowl- 
6 d— 5108a I 


i 
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edge of the services rendered by liis firm in this matter 
The matter came into said firm’s office December 1, 1927, 
at the time of the default in the coupons, and they saw to 
the giving of the notice of default by the Trustee; also drew 
up a depositary agreement for bondholders’ protective 
committee, and had numerous conferences with some hold¬ 
ers of bonds and with members of said committee, and 
with the Trustee, and also with lienors, especially James 
Stewart Co., Inc., and with surety companies. Various 
attempts were made to work out some sort of reorganiza¬ 
tion, all of which proved abortive. A great deal of con¬ 
sideration was given to the question of who should make 
the foreclosure, the first or second mortgage trustees, and 
that resulted in a decision, approved by the first mortgage 
bondholders’ committee, that the proceedings should be in¬ 
stituted by the Trustee under the second mortgage. There 
were many conferences with the office of Hamilton & Hamil¬ 
ton before and all during the course of this litiga- 
1182 tion. The conferences had with reference to work- 
ing out some sort of settlement whereby the trial 
of this case might have been avoided were conducted in 
Boston, Philadelphia, and New York, and were handled 
more through witness’ firm than through the offices of 
Hamilton & Hamilton. Witness personally devoted 75 full 
days to this matter, working under the immediate super¬ 
vision of Mr. Stackpole, and the latter’s time consumed 
fully 60 days, Mr. Stackpole having full charge of the mat¬ 
ter in the office of his firm. 

Questioned by the Court, witness further testified that 
the decision to proceed under the second mortgage, rather 
than the first, was because they figured that, if foreclosure 
was had subject to the first mortgage, the purchaser could 
bid it in for the amount of the second mortgage, plus any 
equity, whereas anyone buying under the first mortgage 
would have to raise $3,300,000 in addition. In figuring 
days, witness has allotted 7 hours to each day. The over¬ 
head of witness’ firm applicable to this case would be 
$ 20 , 000 . 

Francis A. Cross, a witness recalled by plaintiff, testi¬ 
fied as follows: 

He is the Trust Officer of the plaintiff. The request of 
the plaintiff for an allowance of $10,000 for its services as 
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Trustee under tlie second mortgage concerned in this case 
covers conferences with counsel representing the bondhold¬ 
ers protective committee, and also with counsel for 
1183 plaintiff, also conferences with representatives of 
the National Sliawmut Bank as a trustee of the 
Washington Central Trust, and conferences! had with Mr. 
Wiggin’s office, examination of all the pleadings in this 
case, conferences with officers of the plaintiff who were 
familiar with the full situation in regard tb what should 
be contained in plaintiff’s answers to various cross-bills 
filed in this case, conferences regarding insurance on the 
Washington Building, and also search of all the records 
of plaintiff for all facts in preparation for the trial of this 
case. The services include telephone calls, correspondence 
had with brokers and bankers in regard to the foreclosure 
proceedings and the probable outcome, time spent by wit¬ 
ness at the Beacon Trust Co. and also in Washington in 
connection with the trial of this case, and also time spent 
by Mr. Sturges at the Beacon Trust Co. ; 


On cross-examination by counsel for Stewart & Co., wit¬ 
ness testified: j 

The firm of Warner, Stackpole & Bradleei represented 
the bondholders’ protective committee, and as representing 
them they conferred with the plaintiff relative; to its duties 
under the second mortgage. Said committee, had already 
taken up the matter with Hamilton & Hamilton; so when 
they presented the proper authority to plaintiff to go ahead 
and foreclose, after many conferences, giving security, and 
so forth, the plaintiff thought it best to have Hamil- 
1184 ton & Hamilton go ahead with the matter, rather 
than to employ new' counsel. j 

On cross-examination by counsel for City Central Cor¬ 
poration, witness further testified that plaintiff’s services 
were rendered concurrently wfith those of Hamilton & 
Hamilton, and in the same subject-matter. 


Spencer Gordon, a witness called by National Shaw'mut 
Bank as Trustee under first mortgage, testified; as follows : 

In this matter, witness’ firm, Covington, Burling and Ru- 
blee, has represented the National Shawunut Bahk as Trus¬ 
tee under the first mortgage, and the Philadelphia law firm 
of Dickson, Beitler & McCouch also represented said Bank 


i 

i 

; 
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as such Trustee, each of said firms assisting the other and 
working together from the beginning. When the case first 
came to witness’ firm in January, 1928, default had taken 
place in the interest on the first mortgage bonds. Mr. 
Drinker, of Dickson, Beitler & MeCoueh, came to witness’ 
firm, and also Mr. Wiggins representing Coffin & Burr, 
the latter possibly asking the opinion of witness’ firm as 
to what should be done. His firm spent considerable time 
looking at the title and the records, and talking to the 
different parties who made claims, in trying to find out 
what the situation was, and witness’ firm reported to their 
clients. Almost continuously from January 6, 1928, when 
the matter came to the office of witness’ firm, until March 
29, 1928, when the bill for foreclosure under the 

1185 second mortgage was filed in this case, three mem¬ 
bers of witness’ firm were engaged in the more or 

less complicated matter of determining first how the first 
mortgage bondholders could best proceed. Of course, they 
were not doing it every day, but the matter was a con¬ 
tinuous matter as it was before them, and they would get 
together and talk about it and would receive letters and 
reply to them. When the bill of the Liberty Trust Co. was 
filed in this case, the National Sliawmut Bank as Trustee 
under the first mortgage formally retained witness’ firm 
to take part in the proceedings. Witness’ firm obtained 
the pleadings and studied them. Their first decision was 
to file a motion to get said Bank out of the case, with the 
idea of filing a separate suit of its own, and witness drew 
a bill in that behalf. The said Philadelphia law firm 
which brought the suit in Philadelphia (already mentioned 
in this statement of evidence) represented the bondhold¬ 
ers’ commitee, but was also formally retained by the Trus¬ 
tee under the first mortgage to bring said suit. After the 
filing of Stewart & Company’s cross-bill, it being evident 
that the Trustee under the first mortgage would have to 
stay in the case, witness’ firm changed their bill to fore¬ 
close into a cross-bill. Witness’ firm did a large amount 
of work at that time. There were difficult questions of law 
which had to be looked up, extremely difficult ones. Wit¬ 
ness took a trip to Boston to find out the facts, and con¬ 
ferred with Coffin & Burr and with the people at 

1186 the National Shawmut Bank. It also appeared to 
witness’ firm that Parker-Bridget Co. and other 
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tenants should be made parties to the suit,! and so they 
made them parties to the cross-bill. They y r ere occupied 
up to the early part of the summer in getting service on 
such parties. During the early part of the summer of 
1928, from the time when the Stewart & Co. cross-bill was 
filed, witness’ firm had very frequent conferences with 
counsel for Stewart & Co., also a good many j with counsel 
for the plaintiff, and some with counsel for Parker-Brid- 
get Co., as well as with the clients of witness’ firm, in an 
effort to settle the case. When the cross-bill of Peoples 
Drug Stores was filed, a lot more facts had jto be looked 
up, and witness deferred going away on his vacation for 
a couple of days on account of that matter, j Counsel for 
Peoples Drug Stores allowed additional time, so witness 
wrote to get the facts, and when he returned from his vaca¬ 
tion made answer to the said cross-bill. At thjat time, wit¬ 
ness also attended a conference in New York at which the 
situation with regard to the surety companies was dis¬ 
cussed, and it was decided that Dickson, Butler & Mc- 
Couch, of Philadelphia, should bring suit against the surety 
companies. One of the first things that witnesjs’ associate, 
Mr. Covington, suggested to him in this case in one of the 
earliest conferences was looking up the complicated ques¬ 
tion of the surety companies’ liability under the strict 
terms of the deed of trust, and a great deal of time 
1187 was devoted to that question by Mr. Drinker, Mr. 
Covington and witness. They wanted tb determine 


whether they could sue the surety companies arid get judg¬ 
ment against them, or whether they had to waif until fore¬ 
closure should have taken place and the damjages deter¬ 
mined before suing. They finally decided that suit could 
be brought at once, and Mr. Drinker prepared the suit, 
witness being consulted, however, and spending a solid 
week in assisting in the drawing up of pleadinjgs. In the 
fall of 1928, witness’ firm gave a great deal of considera¬ 
tion to the matter of having a sale of the property under 
order of Court for the purpose of conserving the property 
and holding the funds. They did not want to do it unless 
they were sure they were right, and witness and Mr. Cov¬ 
ington argued it back and forth for days. Mf. Bradley, 
of witness’ firm, put in a great deal of time on law ques¬ 
tions. When the surety companies finally got ibefore the 
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Court in this case with their answers, it was apparent that 
a frial of the case could be had, and so witness ’ firm moved 
that this case be advanced for trial, and actively began 
to prepare for trial, but a long time prior to that they had 
made a careful trial brief. In the latter part of February, 
1929, witness attended a conference in Philadelphia at 
which counsel for Stewart & Co. and many others were 
present. Witness then went on to Boston and spent four 
solid days seeing witnesses and examining documents. 

Then they went on with the taking of depositions. 
1188 Witness made four trips to Boston to take deposi¬ 
tions, which occupied him during the period from 
February continuously to the date of trial. Mr. Coving¬ 
ton and witness, as also Mr. Bradley, have devoted them¬ 
selves almost exclusively to this case during the four weeks 
of its trial, except in the week-ends when they would catch 
up a little with other work in the firm's office. The ques¬ 
tion of taking testimony required many trips to Boston 
and witness did practically nothing else for a month be¬ 
fore the time when the case came on. Of course, when wit¬ 
ness did come back to Washington, after he had taken a 
little testimony, he would discuss it with Judge Covington 
and Mr. Bradley as to what to do next. The novel question 
raised in this case, involving the so-called joint enterprise, 
required the taking of more extensive testimony by way of 
depositions in order to prove the entire surrounding facts 
of the transaction. The counsel in the case were so eminent 
that witness’ firm had to take every possible precaution. 
They could not leave any stone unturned and they felt 
that they had to devote a great deal of work to the case, 
and they did devote a good deal of work to it. 

The cross-bill filed by Stewart & Company set up in a 
very skillful fashion claims for priority over the trust. 
Some of these questions were quite novel, some of them 
quite versatile. 

There then occurred the following dialogue: 

Q. 4 ‘And some of them perhaps possibly sound.' A. 
None of them were sound. 

Q. “Perhaps I used those two qualifying adjectives, per¬ 
haps possibly sound in a way that did not make my mean¬ 
ing clear. I mean that they required a great deal "of work 
to demonstrate their quite obvious unsoundness? 
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1189 A. “Yes, sir. And we had to seek carbfuly after all 
our facts. That was the principal tiling. After the 

case was over we prepared our brief. That took; I think prac¬ 
tically two weeks, and during that time Judge Covington 
worked on it just in the same way that I did. He looked over 
every bit of it. We would take it home and work on it in the 
evening. And Mr. Bradley, the three of us, put in nearly all 
of our time on that. With great effort we kbpt the brief 
down under 100 pages. j 

“Meanwhile the suit in Philadelphia was decided in favor 
of our clients. The result of our work has been this: We 
have gotten judgment against the surety companies in Phil¬ 
adelphia for $1,200,000. When I say “we” I mean our firm 
and Dickson, Beitler & McCouch. We have gotten here a 
judgment of this Court that we have priority fqr our bonds, 
which together with interest amount to $3,700,000 or about 
that. Our contentions have all been sustained, ilOO per cent, 
in the face of the most determined opposition, j 

“Now, the National Shawmut Bank itself, although under 
the deed of trust is entitled to ask for compensation, is not 
asking for anything. It is only asking for repayment of 
compensation it is entitled to for its attorneys.! 

“This case has, of course, greatly interfered with other 
work in our office. That is obvious.” ! 

j 

The part of the expenses representing traveling expenses 
represented, the witness thought, just ten tripb to Boston. 
The witness, thought he took five trips to Boston. One time 
he staved four davs and another time four davsj He thought 
Judge Covington took a number of trips to Philadelphia and 
New York. He does not like to say absolutely that was 

1190 done, but thinks there w’as about ten trips. Witness 
thinks $100,000 is a very reasonable charge for the 

services rendered by his firm and the firm of Dilckson, Beit¬ 
ler & McCouch. 

The institution of the suit in Philadelphia with the equivo¬ 
cal question as to whether the building, if sold under ad¬ 
verse circumstances, might bring the amount jof the first 
mortgage bonds, with the defaulted interest and defaulted 
taxes, and costs and expenses, was a suit incident to the 
Deed of Trust for the purpose of protecting the bondholders 
themselves as much so as the foreclosure proceedings in¬ 
stituted in this jurisdiction. 


i 



1032 


JAMES STEWAKT & COMPANY ET AL. VS. 


1191 There then occurred the following dialogue: 

44 Bv the Court: 

«/ 

44 Q. Of course I am not concerned at all with what divi¬ 
sion your firm and the Philadelphia firm may make of what 
the Court may award to you. But what proportion of the 
work did that firm do? A. Well, may I answer that in my 
own way? 

44 Q. Yes. 

4 4 It is very difficult to separate their work from ours. We 
had their advice all through the thing from the beginning to 
the end. On the other hand, we advised them about the 
Philadelphia case. I should say this: They were our bosses 
in the whole thing. They were the people who were counsel 
for the bondholders’ committee. They got us to bring the 
suit in Washington and to handle matters here. Whatever 
we did we got their approval of. We have the idea, although 
it is a little hard for me to say about it accurately, that we 
have spent a great deal more time on the case than they 
have. On the other hand, they have spend a great deal of 
time on it, and they have had to follow everything we did. 
In putting the two fees together, we did that because we did 
not think that the services could very well be separated. 
We both represent the same client, and have represented 
that client over the same period of time, and we were both 
trying to get the same result for that client. 

4 4 Now, if your Honor please, if I have not answered your 
question fully, let me know, for I want to give you the in¬ 
formation you want. 

“Q. Here is the thought that I have in mind: If a litigant 
employs a lawyer like the late William G. Johnson, that 
lawyer charges for his services for the work that he him¬ 
self performs. A. Yes, sir. 

1192 4 4 And if that lawyer is not certain about some 
question of law, or some special procedure, and feels 

that he should confer with some other eminent lawyer, of 
course he would put that charge in as a part of his fee, in 
the charge for his services. A. Yes, sir. 

44 He would not say: I went out and spent three days con¬ 
ferring with another lawyer, who advised me on the sub¬ 
ject. A. No, sir. 


LIBERTY TRUST COMPANY ET AL 


1033 


“Q. I notice that in Mr. Hamilton’s testimony they have 
stated they have a number of members of the firm? A. 
Yes, sir. j 

“Q. And if two of them conferred in the matter, or three 
of them conferred in the matter, then should any more be 
charged for that firm working on a case than in the case 
of an individual lawyer? A. Yes, sir. 

“Q. The same thing is true in the Philadelphia case. The 
Philadelphia firm should be paid, for they could not per¬ 
form the services that were performed in Washington. The 
situation should lie treated as having two firms in this con¬ 
nection in tlie litigation ; or should it be treatedjas one firm? 
bondholders. In that case one firm in Washington charges 
$30,000, and another firm in Boston representing the same 
interests putting in time representing about the same pe¬ 
riod, charges $30,000. Then the trust company itself, 
1103 whom both of these firms represent, chariges $40,000. 

I just wanted to have in my mind fully the situation 
about that. In other words, if a man is not better served 
when he goes to employ counsel if he employs alfirm rather 
than an individual, in a complicated case, egen if they 
charge for the times that they confer together? j A. I think 
I can aswer that question. j 

“If you will look at some of the old cases here! in the Dis- 
trict of Columbia, some 15 or 20 years ago, that Were in the 
Court of Appeals, you will see that there were three or four 
lawyers on each side. There would be three or four at¬ 
torneys representing other appellants, and thrjee or four 
attorneys representing the appellees. You would probably 
find many cases of that sort. That is not dope so much 
now, but people who have matters which require a very 
large amount of work to be done and who would come to 
us would have the services of three or four men.! 

“Now, your Honor asks what good could have come in 
this case if they had gone to one lawyer, to an Individual 


could not 
this case. 


lawyer practicing alone. 1 say that one lawyer 
possibly have performed the work that we did inj 
It is a physical impossibility. Time after time it] would be 
necessary to have two or three people doing different things 
in connection with the case at one and the same itime, and 
only a large and well equipped firm could have handled it 
and done what we did. One lawyer could not have handled 
this case, or if he had tried he would have been Obliged to 
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get help and to neglect other business, and thereby have 
lost his other clients.” 

On cross examination by counsel for Stewart & 

1194 Co., witness testified: 

The difficult questions about which witness testified 
on his direct examination are the same questions that wit¬ 
ness referred to as “ridiculous” in arguing this case to the 
Court. Witness’ firm found they were ridiculous after thev 
had put in a great deal of time on them and had looked 
into them thoroughly, and also because we found that the 
facts did not sustain them. Witness does not contemplate 
that the services for which compensation is here sought in¬ 
clude a settlement with the surety companies. Anything 
that his firm did along that line would be a very small part 
of their service, and witness asks that it be eliminated. Wit¬ 
ness’ attention was thereupon directed to the following re¬ 
cital in memoranda already furnished by witness to various 
counsel in the case as covering the services for which $100,- 
000 compensation is sought for the two law firms. 

“March 18, 1929.—The Court (Philadelphia) rendered 
judgment against each of the three surety companies in the 
amount of $1,200,000 with interest. The defendants ap¬ 
pealed in all three cases, and later approached Mr. Drinker 
with an offer of settlement. After lengthy negotiations, 
terms of settlement were arrived upon. Mr. Drinker then 
prepared a preliminary agreement of settlement, a plan of 
reorganization, a reorganization agreement, and a final 
agreement of settlement.” 

1195 On being asked whether this was inclusive, the wit¬ 
ness stated that of course it was in the claim handed 

to Judge Latimer, but the witness did not think he testified 
to anything of the sort today, and that they decided that 
probably those services were not strictly under the deed 
of trust and, therefore, the witness left those out of his 
calculation. On being asked whether any reduction was 
suggested in the amount of the claim by reason of the elimi¬ 
nation of this service, the witness replied—“not the slight¬ 
est Judge Latimer, it would not make the slightest differ¬ 
ence, the amount of the claim depends not only on the pre¬ 
cise service rendered but upon the very large amounts in- 


I 

I 


I 


i 

LIBERTY TRUST COMPANY ET AL. | 


1035 


volved and the result accomplished, none of \vhich has any¬ 
thing to do with that.” | 

On cross-examination by counsel for Weaver Bros., Inc., 
witness testified: 

Prior to the formal employment of witness’ firm in 
March, 1928, by the Trustee under the first mortgage, his 
firm had been in conference with Mr. Drinker ’b firm in their 
capacity of attorneys for Newbold Sons & Co., jCoffin & Burr, 
and the bondholders’ committee. The claimj for services 
which is presented embraces all services of ivitness’ firm, 
both before and after their formal employment, because 
those services redounded to the benefit of the Trustee under 
the first mortgage and the bondholders for whom witness’ 
firm was bringing suit. Not long ago, witness’ firm and said 
Philadelphia firm received $25,000 or $12,500 to each firm, 
on account of their services, such payment being made by 
the present holders of the first mortgage bonds as an 
1196 advance to be repaid to such holders out|of what said 
firms realize for their services from the foreclosure 
proceedings, such present holders being the j surety com¬ 
panies hereinbefore mentioned, who have acquired said 
bonds. i 


1197 Carl William Funk, a witness called ! by National 

Shawmut Bank as Trustee under the first mortgage, 

testified as follows: | 

He is associated with the law firm of Dicksojn, Beitler & 

McCouch, the largest law firm in Philadelphia, jand witness 

thinks one of the best. After the consultation! already de- 

•/ 

scribed between his firm and Mr. Covingtonjs firm, Mr. 
Drinker conceived the theory that the surety bond could be 
sued upon and recovery obtained before the termination of 
the pending foreclosure proceedings. Accordingly after 
consulting with our Washington and Boston associates and 
the bank, it was decided to bring the suit in Pennsylvania, 
because of the peculiar procedure there which enables such 
a case to be disposed of much more rapidly than; we thought 
we could do it in other jurisdictions, and, accordingly, after 
a very great studv of the documents and of the facts of the 
case, and a good deal of research as to the applicable law, 
the statement of claim was prepared and filed jn October, 
1928, in Philadelphia. It was Mr. Drinker’s sole idea that 
it was possible in that case to get judgment, which he did 
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get on the pleadings. After the surety companies had filed 
their affidavit in that case, a rule for judgment was filed, 
and witness’ firm went to work to prepare briefs. Mr. 
Drinker and witness and two other associates in their office 
worked on the case. The two associates gave at least a full 
week of their time to it while witness was devoting prac¬ 
tically his entire time to it and Mr. Drinker a consider¬ 
able portion of his time. The matter was argued before the 
Philadelphia Court on Jan. 30, 1929, and the deci- 

1198 sion was handed down March 18, 1929. Thereafter, 
witness’ firm moved to advance the hearing before 

the Supreme Court of Pennsylvania of the Surety com¬ 
panies’ appeals, and had the appeals set for some time in 
May 1929. When the settlement referred to in the memo¬ 
randa already alluded to was finally accomplished, and wit¬ 
ness’ firm knew the case would not be argued in the Su¬ 
preme Court of Pennsylvania, the services for which wit¬ 
ness’ firm makes claim in this case stopped, but, prior 
thereto, further preparation had been necessitated, and 
further study of the law on said appeals. Witness intro¬ 
duced in evidence printed briefs on both sides in the case. 
He also testified that the disbursements of the firm of Dick¬ 
son, Beitler & McCouch, on behalf of the Trustee under the 
First Mortgage, were $437.03. Witness is making no claim 
for services in connection with either the settlement or the 
reorganization referred to. Said Philadelphia case was a 
rather ususual one, and the theory of recovery due to the 
peculiar provisions of the bond was “evolved primarily” in 
the office of witness’ associates. 

On cross-examination bv counsel for Stewart & Com- 

%/ 

pany, he testified: 

Witness’ firm was familiar with the pleadings filed in this 
case, and had studied the answer and cross-bill filed in May 
1928, by Stewart & Company. Upon witness’ attention be¬ 
ing invited to paragraph 12 of said answer and cross bill 
of Stewart & Company filed about six months previous to 
said- [Copy does not connect.! 

1199 “At this point Judge Latimer asked the following 
question: 

“I call attention to paragraph 12 of the answer and cross 
bill of James Stewart & Company, Inc., filed in May, 1928, 
and ask you if you recall that paragraph. I will just show 
it to you. 


I 
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44 There then occurred the following* dialogue: 

“Witness: Well, I am not familiar- j 

“Mr. Covington (interposing): I am rather at a loss to 
understand what connection there can be between any para¬ 
graph of the cross bill of James Stewart & Company, Inc., 
and the extent of the services performed by Dickson, Beit- 
ler & McCoucli in Philadelphia in a lawsuit over there. 

4 4 The Court: So am I. j 

44 Mr. Covington: I object to it. 

44 Mr. Latimer: I shall be glad to enlighten yob on the con¬ 
nection. 

44 The Court: Stick to what the fee should bd. 


44 Mr. Latimer: I get the impression from tlie testimony 
of this witness that a considerable part of the lvalue of the 
services of his office was in conceiving* the theorlv that a suit 
could be maintained against the surety companies, and in 
preparing and prosecuting that suit. Now, I may be mis¬ 
taken in my understanding of the witness’ testimony but 
that is my understanding of it. ! 

4 4 Mr. Covington: That is correct. But what j has that to 
do with this matter? | 


44 The Court: The witness said that was the work done, a 
considerable part of it. | 

44 Mr. Latimer: What I am getting at is, wAy, it being 
in the answer and cross bill filed by James Stewart & 

m/ 

1200 Company, Inc., in May, some six months jbefore this 
suit in Philadelphia was filed, that this right of 
action on the surety bonds existed, and James! Stewart & 
Company, Inc., called upon the first mortgage £md second 
mortgage bondholders to prosecute their claims on the 
surety bonds to judgment, this contention should be made. 

44 The Court: That means then that if you saiid it could 
be done they should make no charge for it. | 

44 Mr. Latimer: Oh, no. 

“The Court: The objection is sustained. Youj may have 
an exception, Mr. Latimer.” I 


The final agreement of settlement referred to in the mem¬ 
oranda aforesaid was prepared by Mr. Drinker, j That was 
the agreement under which the surety companies acquired 
the bonds as already stated. 

On cross examination by counsel for Weaver Bros., Inc., 
there occurred the following: | 


i 

i 
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Q. Mr. Funk, do not answer this until the Court rules on 
it: Has that judgment which was obtained in the Philadel¬ 
phia court been dismissed or entered satisfied or otherwise 
disposed of! 

“The Court: What is the object of that inquiry? 

“Mr. Sullivan: The reason I ask that is this: This is a 
claim against this property in the interest of the first trust 
on the theory that something valuable has been done and 
something that therefore ought to be compensated for. If 
that valuable accomplishment, after its wonderful concep¬ 
tion as the witness has testified, has been dismissed in prin¬ 
ciple, we submit that that is competent to be shown 

1201 here now. He may have some reason of his own, or 
some reason that he can give, as to why he did that. 

“Mr. Covington: I object. 

“The Court: The objection is sustained. 

“Mr. Sullivan: Your Honor will allow me an exception, 
and I wish to complete the record by stating I expect to 
prove that that judgment has been dismissed. 

“The Court: You do not know whether it has been or not, 
do you? 

“Mr. Sullivan: I simply say that I would expect to prove 
if permitted to do so, and that is all the law requires me to 
say in making my exception good, that that judgment has 
been dismissed; or that it will be dismissed in connection 
with the agreement already made.” 

Daniel W. O’Donoghue, a witness called by plaintiff, tes¬ 
tified as follows: 

He is a member of the bar of this Court, and of 29 years 
standing; was present in Court and has heard the 

1202 evidence offered by plaintiff as to the work and 
services of the two firms of lawyers representing 

plaintiff in connection with this case. Has also familiarized 
himself with the pleadings and exhibits, testimony, and 
briefs sufficiently to get at the points involved. Thinks a fee 
of $60,000 is reasonable for services rendered by plaintiff’s 
said counsel under all the facts and circumstances of the 
case. 

J. S. Flannery, a witness called by plaintiff, testified as 
follows: 

He is a member of the bar of this Court, and of nearly 35 
years standing. Has been counsel in litigation involving 
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questions of joint venture and partnership, including Hotel 
Barton litigation, Arlington Hotel litigation, and Bond 
Building litigation, and was attorney for the receiver in a 
proceeding before the Supreme Court of the tfnited States 
involv- a Texas trust, the case being known as Oklahoma 
v. Texas. Witness is a trustee under some Massachusetts 
trusts, and has had occasion as such trustee!to carefully 
scrutinize their provisions. He has also represented trus 7 
tees and executors in some very large estates pw-ing build¬ 
ings in connection with which mortgages and leases some¬ 
what similar to those here concerned were involved. Has 
also been attorney in several railroad foreclosure proceed¬ 
ings, and other receiverships. Knows personally the mem¬ 
bers of the firm of Hamilton & Hamilton and also of 

1203 the firm of Covington, Burling & Rubliee, and has 
been and still is personally associated wjth Mr. Pal¬ 
frey of the firm of Warner, Stackpole & Bradlee in litiga¬ 
tion now pending in this Court. Also knows aijother mem¬ 
ber of that firm, and the standing of that firm in Boston, as 
also Mr. Drinker and a number of the Philadelphia asso¬ 
ciates of Mr. Covington’s firm, and the standing of all in 
their respective communities, the character of business they 
have been handling, and their reputation as conservative 
chargers or fees for services. There is only pne firm in 
Boston that witness knows of that is supposed! to be on a 
par with Warner, Stackpole & Bradlee. Has heard the tes¬ 
timony adduced with reference to the services rendered by 
Hamilton & Hamilton and Warner, Stackpole &| Bradlee in 
this case, and has reviewed the printed and other briefs and 
the pleadings sufficiently to familiarize himself with the 
questions involved. Has considered the amounts involved 
substantially $4,000,000 principal and interest j under the 
first trust, and $1,000,000 principal and interest under the 
second trust. Has also considered the claims made by 
lienors, the results accomplished in getting rid of these lien 
claims, and the wiping out of the leases for long Iperiods of 
years, which leaves the property free for lease ht a higher 

rental. Has made a mental calculation t)iat 4% of 

1204 $4,000,000 of principal (exclusive of interest), which 
counsel have established the right to, ajnounts to 

$ 160 , 000 . I 

i 

“I have taken into consideration the fact, which is per¬ 
fectly apparent to me as a member of a large firni, that you 


i 

i 
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have had the collective experience, wisdom and work of a 
body of very able lawyers, accustomed to handling big busi¬ 
ness and getting very large compensation for their services. 
It is not a one-man job in any sense of the word, and could 
not have been done in that way. The litigation has been 
in several jurisdictions. 

“I have also considered the fact that the attornevs here 
have had to go out of their offices, and away from their own 
jurisdiction, to prepare and confer about cases, and to take 
testimony; that the attorneys in other jurisdictions have 
had to come here for a trial and to participate in a long 
trial; that you have been in court from four to five weeks, 
and that aside from that there has been an immense amount 
of preparation and office work, which is not shown upon 
the face of the papers. 

“Taking all these matters into consideration I have no 
hesitation in saving from mv knowledge of such matters 
that I think under all the circumstances a fee of $60,000 to 
your firm and Warner, Stackpole & Bradlee, and a fee of 
$100,000 to counsel for the first mortgage bondholders would 
not be excessive. 

“Q. Do you consider that when a lawyer is estimating 
on the value of the service rendered over a period of 18 
months, he is required at times to have members of his firm 
and his force engaged in that work, and that any con- 
1205 sideration should be given to the overhead that he 
is under? A. I think that is one of the most serious 
considerations that we have now, in the high cost of living 
and the high cost of maintaining law offices, of law firms 
fixing fees, and it is a thing that very little consideration 
is given to in the District of Columbia. It is always con¬ 
sidered in jurisdictions like New York. I know that in our 
own case we have always worked upon the principle that 
before we have a dollar to divide one-fourth of that dollar 
received has gone out in expenses, for overhead of the 
office. It is not the case of one man’s work in any sense. 
You are getting the collective work of everybody in the 
office, and the most of them are specialists, and there are 
combinations of specialists, and instead of, as Mr. Gordon 
pointed out this morning in his testimony, going outside 
and picking up a specialist, you expect to find such a man 
when vou retain a big firm. Furthermore, the collective 
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wisdom, experience and judgment of a body of men in a 
firm or a division of firms like you have had in this case, is 
just as valuable as the collective experience aind wisdom of 
a body of men upon an appellate court, as compared with 
the individual experience and judgment of a trial justice. ” 

Further examined by National Shawmut Bafik as Trustee 
under first mortgage, witness testified: 

Heard the testimony of Mr. Gordon and Mr. Funk, and 
went over some of the pleadings, and the exhibits and briefs, 
and considers the compensation of $100,000 asked for by 
Dickson, Beitler & McCouch and by Covington, Burling & 
Rublee to be fair and reasonable. j 

i 

1206 Stanton C. Peelle, a witness called j bv National 
Shawmut Bank as Trustee under first mortgage, 

testified as follows: j 

He is a practicing lawyer, engaged in practice here since 
1902. Heard the testimony of Mr. Gordon ais to services 
rendered, has not read the pleadings but saw the extent of 
them, and glanced through the printed briefsj filed in this 
case by various counsel. He considers that $100,000 is an 
entirely reasonable fee for the services of the two 

1207 firms of Covington, Burling & Rublee and Dickson, 

Beitler & McCouch. j 

Witness stated the factors which he took into account in 
considering the fee a reasonable one to be l — first, the 
amount involved. Next, the questions that aj'ose both in 
connection with the litigation in Philadelphia and the liti¬ 
gation here; the responsibilities that naturally went with a 
consideration of those questions, where a Considerable 
amount was involved; the time, not of one, but of many 
attorneys, which was spent upon the matter; also the mat¬ 
ter of the overhead expenses which were necessarily in¬ 
volved for a large firm in rendering these services; the 
fact that various members of these two firms h&d to go out 
of the city a number of times for conferences and also for 
the taking of testimony; the length of time consumed in the 
trial and the preparation of briefs, and also which witness 
thought quite important, the results accomplished in estab¬ 
lishing this issue of bonds, of some $3,300,000, ydiich as he 
understood it with interest amounts to nearerj $3,700,000, 

66—5108a 
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as a first lien upon the property, together with the judg¬ 
ment obtained in Philadelphia against the bonding com¬ 
panies. Witness thought the fee reasonable in the light 
of these facts.” 

Be it further remembered that the foregoing contains 
the substance of all the evidence given on the hearing of 
this cause, and each of the exceptions stated to have been 
taken by counsel were so taken and were duly allowed and 
noted by the Court, and this statement of evidence is ap¬ 
proved and ordered to be made of record in the above en¬ 
titled cause this 21st day of November, 1929. 

By the Court: 

PEYTON GORDON, 

Justice. 

We consent to the within statement of Evidence. 

HAMILTON & HAMILTON, 

Attorneys for Plaintiff. 

J. HARRY COVINGTON, 

SPENCER GORDON 
Attorneys for National Shawmut 
Bank Trustee under Indenture of 
Mortgage and Supplement thereto. 

GUY MASON, 

Attorney for City Cen¬ 
tral Corporation. 

MINOR, GATLEY & DRURY, 
i Attorneys for Hartford Accident 

and Indemnity Co., et al. 

CLEPHANE & LATIMER, 

Attorneys for James 

Stewart £ Co.. Inc. 

EDWARD STAFFORD, 

Per J. W. L., 

Attorney for Coolidge, Shepley, 
i Bui finch £ Abbott. 

H. WINSHIP WHEATLEY, 

THOS. T. BURKE, 

Attorneys for Peoples Drug 
Stores, a Delaicare Corporation. 
Attorneys for Peoples Drug 
Stores, a Maryland Corporation. 
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W. M. BARTON, | 

Attorney for Madrillon Co., Inc. 
CHAS. S. BAKER, j 

Attorney for Baker (fork A) Tile. 
GEO. S. SULLIVAN, j 

Attorney for Parker-Bridget Co. 

J. HARRY COVINGTON, 

SPENCER GORDON, j 

Attorneys for Coffin <& Burr, Inc. 

1 

1209 Endorsed: No. 48144. In Equity. Liberty Trust 
Company, Trustee, Plaintiff, vs. The National Shaw- 

mut Bank of Boston, Trustee, et al., Defendants. State¬ 
ment of Evidence on Appeals. Clephane & Latimer, Attor¬ 
neys and Counsellors at Law, Wilkins Building, 1512 H St., 
Washington, D. C. Clephane & Latimer, 1512 H Street, N. 
W., Atty. for James Stewart & Co., Inc. George E. Sullivan, 
340 D Street N. W., Atty. for Parker-Bridget Co. and Wea¬ 
ver Bros., Inc. H. Winship Wheatley, 1010 Vermont Ave¬ 
nue N. W., Atty. for Peoples Drug Stores, Inq., of Del. and 
Peoples Drug Stores, Inc., of Md. Walter M.| Bastian, 815 
Fifteenth Street N. W., Atty. for Madrillon Co. Edward 
Stafford, 1001 Fifteenth St. N. W., Atty. for Coolidge, Shep- 
ley, Bulfinch & Abbott. Charles S. Baker, B. L. Tepper, 
740 Fifteenth St. N. W., Attys. for Baker Cork; & Tile Com¬ 
pany. i 

i 

1210 In the Court of Appeals of the District jof Columbia, 

October Term, No.-. i 

No. 5108. | 

| 

James Stewart & Company, Inc., et al., Appellants 

vs. 

Liberty Trust Company, Trustee, et al., Appellees. 

Statement under Section 5, Rule VI. 

Comes now the appellant James Stewart & Company, 
Inc., and in accordance with Section 5 of Rule VI of this 
Court, submits the following brief statement o;f the errors 
for which it prosecutes this appeal and of the parts of the 
record which it thinks necessary for the consideration of the 
questions involved. I 
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Statement of Errors. 

The Court below erred: 

1. In entering the decree herein of June 29, 1929, insofar 
as this appellant is concerned. 

2. In holding that this appellant is not entitled to pay¬ 

ment of its established claim by the surety companies 

1211 (defendants to this appellant’s counter-claim) on ac¬ 
count of the completion bond in the sum of $1,200,000 

dated April 1, 1926, in which appellee The National Shaw- 
mut Bank of Boston, trustee, is named as obligee and said 
surety companies are sureties. 

3. In refusing to admit in evidence document marked 
“Stewart Exhibit at Hearing May 27, 1929, for identifica¬ 
tion ” tending to prove that the aforesaid surety companies, 
after issues joined in this suit, purchased and became the 
owners of all or substantially all of the firt mortgage bonds, 
and thereby became and were the real parties in interest 
under the first mortgage. 

4. In entering the decree of June 29, 1929, in face of the 
evidence adduced tending to prove that said surety com¬ 
panies had become the owners of all or substantially all of 
said first mortgage bonds, without requiring as a condition 
to the entry of the foreclosure decree, the payment by said 
surety companies of the established claim of this defendant. 

5. In refusing to hold that Coffin & Burr, Inc. and the 
first mortgage bondholders were bound by Coffin & Burr’s 
election, exercised under an express provision of its loan 
agreement, to complete said building (of which election 
due notice was given to the aforesaid surety companies) 
and that such election inured to the benefit of this appel¬ 
lant, so that this appellant in thereafter completing the 
erection of said building became entitled to the benefit of 
said election and of the security of the first mortgage surety 
bond, for the payment of the balance due it. 

5 a. In refusing to hold that the first mortgagee, as a con¬ 
dition of the relief herein, should first collect and apply 
upon its mortgage indebtedness, the amounts recovered by 
it March 18, 1929 (to wit, $1,200,000. with interest), 

1212 in certain suits against said surety companies upon 
the so-called completion bond referred to in its said 

mortgage. 
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6. Iii refusing to hold that, the first and second mortgage 
surety bonds being assets available to the! plaintiff and 
defendant National Shawmut Bank, trustee, | as additional 
security for said mortgage loans, said plaintiff and said 
defendant should be required to realize upoh these assets 
and apply the proceeds therefrom in reduction of the mort¬ 
gage indebtedness as a condition to granting itheir prayers 
for foreclosure of the mortgages. 

7. In refusing to hold that the Trustees of the First and 
Second Mortgage Bonds, and each of them, as a condition 
of relief herein should be required to collect aijid receive the 
moneys or damages under the so-called completion bonds 
respectively held by each of said Trustees and to use and 
apply the same as provided in Section 9 of Subdivision XI 
of each of such mortgages. 

8. In not holding upon the facts apparent lipon the face 
of the'series of instruments recorded July 17, 1925, and 
upon the face of the other documents to which §aid recorded 
instruments make specific reference, that th|e project to 
acquire the land and to erect the building thereon consti¬ 
tuted in law a common enterprise or joint venture. 

9. In not holding upon the facts disclosed by the afore¬ 

said documents and by the evidence aliunde adduced at the 
trial that the project aforesaid was a joint venture in the 
nature of a partnership. j 

10. In holding upon all of the evidence that the 
1213 enterprise known as Washington Central Trust was 
a pure trust instead of a joint venture in the nature 
of a partnership. 

11. In refusing to hold that the mortgage bond-holders 
took and held the said bonds with notice of all facts with 
respect to the nature of the enterprise issuing the same as 
were disclosed by the instruments recorded July 17, 1925, 
and by the other documents specifically mentioned or re¬ 
ferred to in said instruments, and of all other ifacts which 
they might have ascertained by due inquiry. 

12. In refusing to hold that the holders of said mortgage 

bonds, as a condition to the relief prayed by them respect¬ 
ively, should upon the evidence be required t^ do equity 
by paying this appellant the amount of its j established 
claim for the erection of the building. I 

13. In refusing to hold, upon the evidence as to the nature 
and object of the Washington Central Trust, i that those 
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interested in the ultimate fruits of said project, either as 
bond- or share-holders, were estopped from asserting rights 
superior to parties (including this appellant) who were 
induced to and did furnish labor and materials for the con, 
summation of said project. 

14. In not holding that the equitable lien of this appel¬ 
lant was superior to the liens of the mortgages securing 
the bonds issued by said Washington Central Trust to 
the lenders named in the respective loan agreements of 
July 10, 1925, namely Coffin & Burr, Inc. and City Central 
Corporation. 

15. In excluding evidence offered by this appellant, 
through witness A. M. Stewart, directing head of this ap¬ 
pellant corporation, that it was upon the strength of and 
in reliance upon reports made to him by the witness Watts 

of the existence and nature of the completion bond 
1214 for $1,200,000 that this appellant entered into the 
contract for the erection of the building. 

16. In unreasonably limiting the time within which en¬ 
cumbrancers (including this appellant), held by said Court 
to be junior to said mortgages, might exercise their right 
to redeem to a period of five days from the date of the 
entry of said final decree. 

17. In awarding, by said decree of June 29, 1929, to the 
aforesaid first and second mortgagees, respectively, exces¬ 
sive and unreasonable counsel fees to the prejudice of en¬ 
cumbrances held by said Court to be junior to said mort¬ 
gages. 

18. In entering the decree herein of September 23, 1929, 
in so far as this appellant is concerned. 

19. In not sustaining the objections filed by this appel¬ 
lant September 9, 1929. 

20. In not denying confirmation of the attempted sale set 
forth in Trustees’ Report filed August 21, 1929. 

Parts of the Record Deemed Necessary for Consideration 

of the Questions Involved. 

(1). All pleadings, orders, decrees and other proceedings 
included in the designation of record on appeal filed by this 
appellant and others, save the following: 

Answer and cross-bill filed July 17,1928, by Peoples Drug 
Stores, of Maryland, to bill. 
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1215 Answer and cross-bill filed July 17, 1928, by Peo¬ 
ples Drug Stores, of Maryland, to cross-bill of Na¬ 
tional Sliawmut Bank as Trustee under mortgage, and Ex¬ 
hibits (2). i 

Answer and cross-bill filed July 19,1928, by Peoples Drug 
Stores, of Delaware, to bill. I 

Answer and cross-bill filed July 19,1928, by Peoples Drug 
Stores, of Delaware, to cross-bill of National Shawmut 
Bank as Trustee under mortgage. 

Answer filed August 31,1928, by National Shawmut Bank 
as Trustee under mortgage to cross-bill of Peoples Drug 
Stores, of Delaware. 

Answer filed August 31,1928, by National Shawmut Bank 
as Trustee under mortgage to cross-bill of! Peoples Drug 
Stores, of Maryland. 

Answer of plaintiff filed September 22, 1928, to cross¬ 
bills of Peoples Drug Stores. 

Answer filed October 8,1928, by Parker-Bridget Company 
to bill and cross-bill. 

Intervening petition and answer filed November 2, 1928, 
by Weaver Bros. Inc., and Exhibits (4). 

Amendment filed April 5, 1929, by Peoplete Drug Stores 
to pleadings. 

Answer filed April 15, 1929, by National Shawmut Bank 
as Trustee to amendment of Peoples Drug Stores. 


Memoranda. I 

i 

i 

! 

July 22, 1929, $50 cash deposit on appeal by Peoples 
Drug Stores, Md. 

July 22, 1929, $50 cash deposit on appehl by Peoples 
Drug Stores, Del. 

July 24, 1929, $50 cash deposit on appeal by Parker- 
Bridget Company. j 

July 24, 1929, $50 cash deposit on appeal by Weaver 
Bros. Inc. 

Assignments of Error by Weaver Bros., Peoples Drug 
Stores of Delaware, and of Maryland, and Parker-Bridget 
Company. 

1216 (2). All pleadings, orders, decres and other pro¬ 

ceedings included in the additional designation of 


i 

I 
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record on appeal filed by National Shawmut Bank as Trus¬ 
tee under mortgage, save the following: 

Order of March 29,1928, appointing Harold E. Doyle Re¬ 
ceiver. 

Memorandum, undertaking of Receiver filed. 

April 13, 1928, petition of Weaver Brothers for leave to 
intervene and four exhibits. 

May 1, 1928, order appointing Andrew B. Duvall, co- 
receiver. 

May 1, 1928, memorandum, Bond of co-receiver filed. 

May 7, 1928, motion of defendant, the National Shaw¬ 
mut Bank, as trustee under indenture of mortgage, to dis¬ 
miss bill. 

May 25, 1928, motion of Sanborn Electric Company, Inc. 
for leave to intervene, petition and seven exhibits. Fiat, 
Gordon, J. 

June 1,1928, order allowing withdrawal of motion to dis¬ 
miss. 

July 11,1928, answer of defendant, George W. Musgrave. 

July 13, 1928, answer of National Surety Company. 

July 14, 1928, motion of Peoples Drug Stores to be made 
party defendant. 

July 17, 1928, order making Peoples Drug Stores, Inc. 
defendant. 

July 20, 1928, answer of Chicago Daily News. 

July 20, 1928, answer of Travelers Insurance Com¬ 
pany. 

1217 July 23, 1928, answer of Fred H. Phillips. 

July 24, 1928, answer of General Electric Com¬ 
pany. 

July 25, 1928, answer of Reeve Lewis. 

July 25, 1928, answer of Philip Mauro. 

July 26, 1928, answer of Francis S. Key-Smith. 

August 1, 1928, answer of Remington Rand Business 
Service. 

August 14, 1928, answer of defendant, Norwood White 
Company, Inc. 

August 20 1928, answer of Joshia T. Newcomb. 

August 30, 1928, answer of Lawton G. Harriman. 

September 25, 1928, answer of General Electric Com¬ 
pany. 

October 9, 1928, answer of Norwood White Company, 
Inc. 
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November 12, 1928, answer of defendant, Elmer H. Cat- 
lin Company to cross-bill of National Shawmut Bank as 
trustee under indenture of mortgage, etc. 

Memorandum of all docket entries relating 'to statement 
of evidence. 


(3) All pleadings, orders, decrees and other; proceedings 
included in the designation of record on appeal tiled by ap¬ 
pellant Peoples Drug Stores, a Delaware corporation, and 
Peoples Drug Stores, a Maryland corporation, save the 
following: 

Motion made by Peoples Drug Stores, a Delaware cor¬ 
poration, and Peoples Drug Stores, a Maryland Cor- 

1218 poration to require trustees to announce; at sale that 
appeal had been taken on the decree of June 29, 1929, 

filed August 12, 1929. j 

Order of the Court dated August 14, 1929, denying said 
motion. I 

Objections of Peoples Drug Stores, a Delaware corpora¬ 
tion, and Peoples Drug Stores, a Maryland Corporation, 
filed September 9, 1929, to confirmation of sale.; 
Memorandum of costs on appeal filed, deposited. 
Additional assignments of error by these appellants. 

(4) All pleadings, orders, decrees and other proceedings 
included in the designation of record on appeal filed by 
National Shawmut Bank of Boston as Trustee Under mort¬ 
gage on appeal from decree of September 23, 1929, affirm¬ 
ing sale, save the following: 

Answer (including cross-bill or counterclaim) jof The Na¬ 
tional Shawmut Bank of Boston, Trustee undeif indenture 
of mortgage filed June 11, 1928, with all exhibits thereto. 

Petition of The National Shawmut Bank as Trustee to 
sell by advertisement filed December 6, 1928. ! 

Affidavit of F. A. Carroll filed'January 17, 1929. 

Affidavit of Harold E. Doyle filed January 17, 1929. 

Order of sale of January 17, 1929. 

Memorandum of filing and approval of undertaking of 
Andrew B. Duvall, Harold E. Doyle and Spencer Gordon, 
January 25, 1929. j 

Report of trustees of February 21, 1929. I 
Order of February 25, 1929, directing trustees; to report 
to Court March 8, 1929. 

1219 Order of March 8, 1929, postponing sale. 

Order of March 8, 1929, setting date for; trial. 


i 
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Decree of foreclosure and sale, June 29,1929. 
Memorandum of undertaking by Andrew B. Duvall and 
Harold E. Doyle, filed and approved July 1, 1929. 

Copy of advertisement of sale at public auction. 

(5) . All pleadings orders, decrees and other proceedings 
included in the joint designation of record on appeal of ap¬ 
pellants James Stewart & Company, Inc. and Parker- 
Bridget Company, save the following: 

Objections of Parker-Bridget Company, filed Sept. 9, 
1929. 

Additional assignment of Errors by Parker-Bridget 
Company. 

(6) . All of the Statement of Evidence, save the following: 
Page 65, all after word “transaction’’ in Line 23. 

Page 66, all. 

Page 73a, all. 

Page 67, all to word “He” in Line 9. 

Page 68, all following word “form” in Line 2. 

Page 69, figures “1928” in Line 1, and all of Lines 14 
and 15. 

Page 72, Lines 15 to the word “He” in Line 24. 

Page 73, Lines 11 to 28 inch 
Page 73a all. 

Page 74, all. 

1220 Page 74%, all. 

Page 75, Lines 1 and 2. 

Page 76, Lines 1 to 11, incl. 

Page 77, all following figures “1925” in Line 7. 

Page 78, all. 

Page 79, all. 

Page 80, Lines 1 to 22 incl. 

Page 81, Lines 5 to 26, incl. 

Page 82, Lines 1 to 5, incl. 

Page 131, Lines 5 to 26 incl. 

Page 132, Lines 1 to 16 incl. 

Pages 184 to 184 V inch, all. 

Page 200, Lines 13 to 25 inch 
Pages 201 to 214% inch, all. 

Page 219, all following word “agreement” in Line 13. 
Page 219%, all. 

Page 220, all. 

Page 221, Lines 1 to 23, inch 
Page 221%, Lines 8, 9, 10. 

Page 222, Lines 1 to 27 inch 
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Page 224, all. 

Page 225, all. 

Page 226, Lines 1 to and including the word “cause” in 
Line 20. 

Page 227, all following letters “D. C.” in Lijne 2. 

Pages 228 to 271 1 /> inch, all. 

JAMES STEWART & COMPANY, INC., 
a Corporation, 

By WALTER C. CLEPHANE, I 

J. WILMER LATIMER, j 

Attorneys j of Record. 

1221 Notice of Filing Foregoing Statement. 

To George E. Hamilton, Esq., John J. Hamilton, Esq., Ed¬ 
mund Brady, Esq., Henry R. Grower, Esqj., George E. 
Hamilton, Jr., Esq., Attorneys for Appellee Liberty Trust 
Company, Trustee; J. Harry Covington, Esq., Spencer 
Gordon, Esq., Attorneys for Appellee The National Shaw- 
mut Bank of Boston, Trustee under Mortgage; J. Harry 
Covington, Esq., Spencer Gordon, Esq., Attorneys for 
Appellee Coffin & Burr, Inc.; Banjamin F. Mihor, Esq., H. 
Prescott Gatley Esq., Attorneys for Appellees Hartford 
Accident & Indemnity Co., Maryland Casualty Company, 
and The Metropolitan Casualty & Insurance |Company of 
New York; Guy Mason, Esq., W. W. Spqlding, Esq., 
Attorneys for Appellee City Central Corporation of 
America: 

Please take notice that the foregoing statement of errors 
for which appellant James Stewart & Company, Inc. prose¬ 
cutes this appeal and of the parts of the record which it 
thinks necessary for the consideration of the questions in¬ 
volved, were duly filed with the Clerk of the Court of Ap¬ 
peals of the District of Columbia on the 23’rd day of De¬ 
cember, 1929. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, 
Attorneys for Appellant James 

Stewart & Company , Inc. 
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Service of the foregoing notice acknowledged this 23d 
day of December, 1929. 

1222 % GEORGE E. HAMILTON, 

JOHN J. HAMILTON, 

EDMUND BRADY, 

HENRY R. GOWER, 

GEORGE E. HAMILTON, Jr., 
Attorneys for Liberty Trust Co., Trustee. 

J. HARRY COVINGTON, 

SPENCER GORDON, 

Attorneys for National Sliawmut Ba/nk 

of Boston, Trustee under Mortgage. 

J, HARRY COVINGTON, 

SPENCER GORDON, 

Attorneys for Coffin <# Burr, Inc. 

; MINOR, GATLEY & DRURY, 
Attorneys for Hartford Accident <f 
Indemnity Co., Maryland Casualty 
Co., and The Metropolitan Casualty 
S Insurance Co. of New York. 

GUY MASON, 

W. W. SPALDING, 

Attorneys for City Central Corpora¬ 
tion of America. 

[Endorsed:] Court of Appeals, D. C. No. 5108. 

1223 October Term. James Stewart & Company, Inc., et 
al., Appellants, vs. Liberty Trust Company, Trus¬ 
tee, et al., Appellees. Appellants-Assignments of errors 
& designation of parts of record to be printed. Clephane 
& Latimer, Attorneys & Counsellors at Law, Wilkins 
Building, 1512 II St., Washington, D. C. Court of Appeals, 
District of Columbia. Filed Dec. 23, 1929. Henry W. 
Hodges, Clerk. 
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In the Court of Appeals of the District; of Columbia, 
October Term,-. 


No. 5108. 


James Stewart & Company, Inc., et ah, Appellants, 

j 

v * j 

Liberty Trust Company, Trustee, et ah, Appellees. 

I 

Statement under Section 5 , Rule V\I. 

Comes now the appellants Charles A. Coolidge, Henry 
R. Shepley, Francis V. Bulfinch and Lewis Bi Abbott, co¬ 
partners trading as Coolidge, Shepley, Bulfinch & Abbott, 
and in accordance with Section 5 of Rule VI of this Court, 
submit the following brief statement of the errors for which 
they prosecute this appeal and of the parts of the record 
which they think necessary for the consideration of the 
questions involved. 


Statement of Errors. 

j 

The Court below erred: 

1. In entering the decree herein of June 29, f929, insofar 
as these appellants are concerned. 

2. In holding that these appellants are not! entitled to 
payment of their proven claim by the surety companies 
(defendants to these appellants’ counter-claim)! on account 
of the completion bond in the sum of $1,200,000 dated 
April 1, 1926, in which appellee The National Shawmut 
Bank of Boston, trustee, is named as obligee and; said surety 
companies are sureties. 

3. In refusing to admit in evidence document marked 
“ Stewart Exhibit at Hearing May 27, 1929, for Identifi¬ 
cation” tending to prove that the aforesaid surety com¬ 
panies, after issues joined in this suit, purchased and be¬ 
came the owners of all or substantially all of the first 
mortgage bonds, and thereby became and were the real 

parties in interest under the first mortgage. 

1225 4. In entering the decree of June 29, 1929, in face 

of the evidence adduced tending to prove that said 
surety companies had become the owners of all or sub¬ 
stantially all of said first mortgage bonds, withjout requir- 
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ing as a condition to the entry of the foreclosure decree, the 
payment by said surety companies of the proven claim of 
these appellants. 

5. In refusing to hold that Coffin & Burr, Inc. and the 
first mortgage bond-holders were bound by Coffin & Burr’s 
election exercised under an express provision of its loan 
agreement, to complete said building, (of which election due 
notice was given to the aforesaid surety companies) and 
that such election inured to the benefit of these appellants, 
so that these appellants in thereafter supervising the com¬ 
pletion of the said building became entitled to the benefit 
of said election and of the security of the first mortgage 
surety bond, for the payment of the balance due them. 

5 a. In refusing to hold that the first mortgagee as a con¬ 
dition to the relief herein, should first collect and apply upon 
its mortgage indebtedness, the amounts recovered by it 
March 18, 1929 (to wit, $1,200,000 and interest), in certain 
suits against said surety companies upon the so-called com¬ 
pletion bond referred to in its said mortgage. 

6. In refusing to hold that the first and second mortgage 
surety bonds, being assets available to the plaintiff and de¬ 
fendant National Shawmut Bank, trustee, as additional 
security for said mortgage loans, said plaintiff and said 
defendant should be required to realize upon these assets 
and apply the proceeds therefrom in reduction of the mort¬ 
gage indebtedness as a condition to granting their prayers 
for foreclosure of the mortgages. 

7. In refusing to hold that the trustee of the first and 
second mortgage bonds, and each of them, as a condition of 

relief herein should be required to collect and receive 
1226 the money or damages under the so-called comple¬ 
tion bonds respectively held by each of said trustees 
and to use and to apply the same as provided in Section 
9 of Subdivision XI of each of said mortgages. 

8. In not holding upon the facts apparent upon the face 
of the series of instruments recorded July 17, 1925, and 
upon the face of the other documents to which said recorded 
instruments make specific reference, that the project to ac¬ 
quire the land and to erect a building thereon constituted in 
law a common enterprise or joint venture. 

9. In not holding upon the facts disclosed by the afore¬ 
said documents and bv the evidence aliunde adduced at the 
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trial that the project aforesaid was a joint venture in the 
nature of a partnership. 

10. In holding upon all of the evidence that the enterprise 
known as Washington Central Trust was a pure trust in¬ 
stead of a joint venture in the nature of a partnership. 

, 11. In refusing to hold that the mortgage jbond-holders 
took and held the said bonds with notice of all facts with 
respect to the nature of the enterprise issuing the same as 
were disclosed by the instruments recorded Jjuly 17, 1925, 
and by the other documents specifically mentioned or re¬ 
ferred to in said instruments, and of all other facts that they 
might have ascertained by due inquiry. 

12. In refusing to hold that the holders of said mortgage 
bonds, as a condition to the relief prayed by them respec¬ 
tively, should upon the evidence be required to do equity 
by paying these appellants the amount of their proven 
claim for the conception, drawing and furnishing of plans 
for the said building and for the supervision; of the con¬ 
struction of the said building. 

13. In refusing to hold, upon the evidence as tjo the nature 

and object of the Washington Central j Trust, that 
1227 those interested in the ultimate fruits of {said project, 
either as bond- or share-holders, were estopped from 
asserting rights superior to parties (including these appel¬ 
lants), who were induced to and did furnish laj)or and ma¬ 
terials for the consummation of said project. I 

14. In not holding that the equitable lien of these appel¬ 
lants was superior to the liens of the mortgages securing the 


bonds issued by said Washington Central Trust; to the lend¬ 
ers named in the respective loan agreements iof July 10, 
1925, namely, Coffin & Burr, Inc. and City Central Corpora¬ 
tion. | 

15. In unreasonably limiting the time within which encum¬ 
brancers, including these appellants, held by thisj court to be 
junior to said mortgages, might exercise their 'right to re¬ 
deem to a period of five days from the date of (he entry of 
said final decree. 

16. In awarding, by said decree of June 29, 1929, to the 
aforesaid first and second mortgagees, respectively, exces¬ 
sive and unreasonable counsel fees to the prejudice of en¬ 
cumbrances held by said court to be junior to j said mort¬ 
gages. 
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17. In entering the decree herein of September 23, 1929, 
insofar as these appellants are concerned. 

18. In not denying confirmation of the attempted sale set 
forth—Trustee Report filed August 21, 1929. 

Parts of the Record Deemed Necessary for Consideration 

of the Questions Involved. 

(1) All pleadings, orders, decrees and other proceedings 
included in the designation of record on appeal filed by 
these appellants and others, save the following: 

Answer and cross-bill filed July 17, 1928, by Peoples 
Drug Stores, of Maryland, to bill. 

Answer and cross-bill filed July 17, 1928, by Peoples 
Drug Stores, of Maryland, to cross-bill of National 
1228 Shawmut Bank as Trustee under mortgage, and Ex¬ 
hibits (2). 

Answer and cross-bill filed July 19, 1928, by Peoples 
Drug Stores, of Delaware, to bill. 

Answer and cross-bill filed July 19, 1928, by Peoples 
Drug Stores, of Delaware, to cross-bill of National Shaw¬ 
mut Bank as Trustee under mortgage. 

Answer filed August 31,1928, by National Shawmut Bank 
as Trustee under mortgage to cross-bill of Peoples Drug 
Stores, of Delaware. 

Answer filed August 31,1928, by National Shawmut Bank 
as Trustee under mortgage to cross-bill of Peoples Drug 
Stores, of Maryland. 

Answer of plaintiff filed September 22, 1928, to cross¬ 
bills of Peoples Drug Stores. 

Answer filed October 8,1928, by Parker-Bridget Company 
to bill and cross-bill. 

Intervening petition and answer filed November 2, 1928, 
by Weaver Bros. Inc., and Exhibits (4). 

Amendment filed April 5, 1929, by Peoples Drug Stores 
to pleadings. 

Answer filed April 15, 1929, by National Shawmut Bank 
as Trustee to amendment of Peoples Drug Stores. 

Assignment of error by Weaver Bros., Peoples Drug 
Stores of Delaware and of Maryland, and Parker-Bridget 
Company. 

Memoranda. 

■ July 22,1929, $50 cash deposit on appeal by Peoples Drug 
Stores, Md. 
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J uly 22,1929, $50 cash deposit on appeal by Peoples Drug 
Stores, Del. 

July 24, 1929, $50 cash deposit on appe'al by Parker- 
Bridget Company. 

July 24,1929, $50 cash deposit on appeal by! Weaver Bros. 
Inc. ! 

(2). All pleadings, orders, decrees and other proceedings 
included in the additional designation of record on appeal 
tiled by National Shawmut Bank as Trustee under mort¬ 
gage, save the following: I 

Order of March 29,1928, appointing Harold E. Doyle Re¬ 
ceiver. 

Memorandum, undertaking of Receiver filed. 

April 13, 1928, petition of Weaver Brothers for leave to 

intervene and four exhibits. j 

1229 May 1, 1928, memorandum, Bond qf co-receiver 
filed. I 

May 1, 1928, order appointing Andrew B. Duvall, co¬ 
receiver. | 

May 7, 1928, motion of defendant, the National Shawmut 
Bank, as Trustee under indenture of mortgage, to dismiss 
bill. 

May 25, 1928, motion of Sanborn Electric Company, Inc. 
for leave to intervene, petition and seven exhibits, Fiat, 
Gordon, J. i 

June 1,1928, order allowing withdrawal of motion to dis¬ 
miss. 

July 11,1928, answer of defendant, George IN. Musgrave. 
July 13, 1928, answer of National Surety Company. 

July 14,1928, motion of Peoples Drug Stores to be made 
party defendant. I 

July 17, 1928, order making Peoples Drug Stores, Inc. 
defendant. j 

July 20, 1928, answer of Chicago Daily News!, 

July 20, 1928, answer of Travelers Insurance Company. 
July 23, 1928, answer of Fred H. Phillips. 

July 24, 1928, answer of General Electric Company. 

July 25,1928, answer of Reeve Lewis. 

July 25,1928, answer of Philip Mauro. I 

July 20,1928, answer of Francis S. Key-Smith. 

August 1, 1928, answer of Remington Rand Business 
Service. 

67—5108a 
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August 14, 1928, answer of defendant, Norwood White 
Company, Inc. 

August 20, 1928, answer of Joshia T. Newcomb. 

August 30, 1928, answer of Lawton G. Harriman. 

September 25,1928, answer of General Electric Company. 

October 9, 1928, answer of Norwood White Company, Inc. 

November 12,1928, answer of defendant, Elmer H. Gatlin 
Company to cross-bill of National Shawmut Bank as trus¬ 
tees under indenture of mortgage, etc. 

Memorandum of all docket entries relating to statement 
of evidence. 

1230 (3) All pleadings, orders, decrees and other pro¬ 

ceedings included in the designation of record on 
appeal filed by appellant Peoples Drug Stores, a Delaware 
corporation, and Peoples Drug Stores, a Maryland corpora¬ 
tion, save the following: 

Motion made by Peoples Drug Stores, a Delaware cor¬ 
poration, and Peoples Drug Stores, a Maryland corporation, 
to require trustees to announce at sale that appeal had been 
taken on the decree of June 29, 1929, filed August 12, 1929. 

Order of the Court dated August 14, 1929, denying said 
motion. 

Objections of Peoples Drug Stores, a Delaware corpora¬ 
tion, and Peoples Drug Stores, a Maryland corporation, 
filed September 9, 1929, to confirmation of sale. 

Memorandum of costs on appeal filed, deposited. 

Additional assignments of error by these appellants. 

(4) All pleadings, orders, decrees and other proceedings 
included in the designation of record on appeal filed by 
National Shawmut Bank of Boston as Trustee under mort¬ 
gage on appeal from decree of September 23,1929, affirming 
sale, save the following: 

Answer (including cross-bill or counter-claim) of The 
National Shawmut Bank of Boston, Trustee under indent¬ 
ure of mortgage filed June 11,1928, with all exhibits thereto. 

Petition of The National Shawmut Bank as Trustee to 
sell by advertisement filed December 6, 1928. 

Affidavit of F. A. Carroll filed January 17, 1929. 

Affidavit of Harold E. Doyle filed January 17, 1929. 

Order of sale of January 17, 1929. 

Memorandum of filing and approval of undertaking of 
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Andrew B. Duvall, Harold E. Doyle and Spencer Gordon, 
January 25, 1929. I 

Report of trustees of February 21, 1929. 

Order of Februar 3 r 25, 1929, directing trustees to report 
to Court March 8, 1929. j 

Order of March 8, 1929, postponing sale. 

Order of March 8, 1929, setting date for trial. 

Decree of foreclosure and sale, June 29, 1929. 

1231 Memorandum of undertaking by Andrew B. Duvall 
and Harold E. Doyle, filed and approved' July 1,1929. 

Copy of advertisement of sale at public auction. 

(5) All pleadings, orders, decrees and other, proceedings 
included in the joint designation of record pn appeal of 
appellants James Stewart & Company, Inc. and Parker- 
Bridget Company, save the following: 

Objections of Parker-Bridget Company, filed Sept. 9, 
1929. ! 

Additional assignment of Errors by Parker-Bridget Com¬ 
pany. | 

(6) . All the statement of Evidence, save the following: 

Page 65, all after word “transaction” in Lirie 23. 

Page 66, all. I 

Page 67, all to word “He” in Line 9. 

Page 68, all following word “form” in Line |2. 

Page 69, figures “1928” in Line 1, and all of Lines 14 
and 15. ! 

Page 72, Lines 15 to the word “He” in Line! 24. 

Page 73, Lines 11 to 28 incl. j 

Page 73a, all. 

Page 74, all. j 

Page 74%, all. j 

Page 75, Lines 1 and 2. 

Page 76, Lines 1 to 11, incl. 

Page 77, all following figures “1925” in Line, 7. 

Page 78, all. j 

Page 79, all. 

Page 80, Lines 1 to 22 incl. j 

Page 81, Lines 5 to 26, incl. ! 

Page 82, Lines 1 to 5, incl. [ 

Page 131, Lines 5 to 26 incl. j 

1232 Page 132, Lines 1 to 16 incl. 

Pages 184 to 184V incl., all. 
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Page 200, Lines 13 to 25 incl. 

Pages 201 to 214% incl., all. 

Page 219, all following word 4 4 agreement v ’ in Line 13. 
Page 21914, all. 

Page 220, all. 

Page 221, Lines 1 to 23, incl. 

Page 221M>, Lines 8, 9, 10. 

Page 222, Lines 1 to 27 incl. 

Page 224, all. 

Page 225, all. 

Page 226, Lines 1 to and including the word 44 cause” in 
Line 20. 

Page 227, all following letters 44 D. C.” in Line 2. 

Pages 228 to 2711,4 inch, all. 

COOLIDGE, SHEPLEY, BULFINCH 
& ABBOTT, 

By EDWARD STAFFORD, 

Attorney of Record. 


1233 Notice of Filing Foregoing Statement. 

To George E. Hamilton, Esq., John J. Hamilton, Esq., 
Edmund Brady, Esq., Henry R. Gower, Esq., George E. 
Hamilton, Jr., Esq., Attorneys for Appellee Liberty Trust 
Company, Trustee; J. Harry Covington, Esq., Spencer 
Gordon, Esq., Attorneys for Appellee The National Shaw- 
mut Bank of Boston, Trustee under Mortgage; J. Harry 
Covington, Esq., Spencer Gordon, Esq., Attorneys for 
Appellee Coffin & Burr, Inc.; Benjamin F. Minor, Esq., 
H. Prescott Gatley, Esq., Attorneys for Appellee Hart¬ 
ford Accident & Indemnity Co., Maryland Casualty Com¬ 
pany, and The Metropolitan Casualty & Insurance Com¬ 
pany of New York; Guy Mason, Esq., W. W. Spalding, 
Esq., Attorneys for Appellee City Central Corporation 
of America: 

Please take notice that the foregoing statement of errors 
for which appellants Coolidge, Shepley, Bulfinch & Abbott 
prosecute this appeal and of the parts of the record which 
they think necessary for the consideration of the questions 
involved, were duly filed with the Clerk of the Court of 
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Appeals of the District of Columbia on thje 24th day of 
December, 1929. 

EDWARD STAFFORD, 

Attorney for Coolidge, Shepley, Bulfintfi <& Abbott. 

■ 

Service of the foregoing notice acknowledged this 24tli 
day of December, 1929. 

1234 GEORGE E. HAMILTON, 

JOHN J. HAMILTON,! 

GEORGE E. HAMILT0N, Jr., 
EDMUND BRADY, j 
HENRY R. GOWER, j 
Attorneys for Liberty Trust Co., Trustee. 

J. HARRY COVINGTON, 
SPENCER GORDON, j 
Attorneys for National Shawmtyt Bank of 
Boston, Trustee under Mortgage. 

J. HARRY COVINGTON, 
SPENCER GORDON, j 

Attorneys for Coffin & Burr, Inc. 
MINOR, GATLEY & DRURY, 

By ARTHUR P. DRURY, j 
Attorneys for Hartford Accident & indemnity 
Co., Maryland Casualty Co., and The Metro¬ 
politan Casualty £ Insurance Co. of New 
York. i 

GUY MASON, i 

W. W. SPALDING, i 

Attorneys for City Central Corporation of America. 

i 

1235 [Endorsed:] No. 5108, October Teirn. James 
Stewart & Company, Inc., et ah, v. Liberty Trust 
Company, Trustee, et al. Statement under Section 5, 
Rule VI. Edward Stafford, Attorney and Counsellor at 
Law, Rust Building, 1001 15th Street, Washington, D. C. 
Court of Appeals, District of Columbia. Filed Dec. 24,1929. 
Henry W. Hodges, Clerk. I 

i 

i 

I 

j 

i 

! 

1 

i 

I 
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1236 In the Court of Appeals of the District of Columbia, 

October Term-. 

No. 5108. 

James Stewart & Company, Inc., et al., Appellants, 

v. 

Liberty Trust Company, Trustee, et al., Appellees. 

Statement under Section 5, Rule VI. 

Comes now the appellant, Baker Cork & Tile Company, 
Inc., a corporation, and in accordance with Section 5 of 
Rule VI of this Court, submits the following brief state¬ 
ment of the errors for which they prosecute this appeal 
and of the parjts of the record which they think necessary 
for the consideration of the questions involved. 

Statement of Errors. 

The Court below erred: 

1. In entering the decree herein of June 29, 1929, insofar 
as these appellants are concerned. 

2. In holding that these appellants are not entitled to 
payment of their proven claim by the surety companies (de¬ 
fendants to these appellants’ counterclaim) on account of 
the completion bond in the sum of $1,200,000 dated April 
1, 1926, in which appellee The National Shawmut Bank 
of Boston, trustee, is named as obligee and said surety 
companies are sureties. 

3. In refusing to admit in evidence document marked 
“Stewart Exhibit at Hearing May 27, 1929, for Identifica¬ 
tion’ ’ tending to prove that the aforesaid surety companies, 
after issues joined in this suit, purchased and became the 
owners of all or substantiallv all of the first mortgage 
bonds, and thereby became and were the real parties in 
interest under the first mortgage. 

4. In entering the decree of June 29, 1929, in face of the 
evidence adduced tending to prove that said surety com¬ 
panies had become the owners of all or substantially all of 
said first mortgage bonds, without requiring as a condition 
to the entry of the foreclosure decree, the payment of said 
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: 


surety companies of the proven claim of these appel¬ 
lants. 

1237 5. In refusing to hold that Coffin & Purr, Inc. and 

the first mortgage bond-holders were bpund by Coffin 
& Burr’s election exercised under an express provision of • 
its loan agreement, to complete said building, (of which 
election due notice was given to the aforesaid surety com¬ 
panies) and that such election inured to the benefit of these 
appellants, so that these appellants in thereafter supervis¬ 
ing the completion of the said building became entitled to 
the benefit of said election and of the security of the first 
mortgage surety bond, for the payment of the balance due 
them. 

5 a. In refusing to hold that the first mortgagee as a con¬ 
dition to the relief herein, should first collect and apply 
upon its mortgage indebtedness, the amounts 'recovered by 
it March 18, 1929 (to wit, $1,200,000 and interest), in cer¬ 
tain suits against said surety companies uponjthe so-called 
completion bond referred to in its said mortgage. 

6. In refusing to hold that the first and secopd mortgage 
surety bonds, being assets available to the plaintiff and de¬ 
fendant National Shawmut Bank, trustee, ajs additional 
security for said mortgage loans, said plaintiff and said de¬ 
fendant should be required to realize upon these assets and 
apply the proceeds therefrom in reduction of tjhe mortgage 
indebtedness as a condition to granting their j prayers for 
foreclosure of the mortgages. 

7. In refusing to hold that the trustees of ihe first and 
second mortgage bonds, and each of them, as ! a condition 
of relief herein should be required to collect land receive 
the moneys or damages under the so-called completion bonds 
respectively held by each of said trustees and tp use and to 
apply the same as provided in Section 9 of Subdivision XI 
of each of said mortgages. 

8. In not holding upon the facts apparent upon the face 
of the series of instruments recorded July 17,1925 and upon 
the face of the other documents to which said Recorded in¬ 
struments make specific reference, that the prpject to ac¬ 
quire the land and to erect a building thereon constituted in 
law a common enterprise or joint venture. 

9. In not holding upon the facts disclosed by the afore¬ 
said documents and by the evidence aliunde adduced at the. 


! 



1064 


JAMES STEWART & COMPANY ET AL. YS. 


trial that the project aforesaid was a joint venture in the 
nature of a partnership. 

1238 10. In holding upon all of the evidence that the 

enterprise known as Washington Central Trust was 
a pure trust instead of a joint venture in the nature of a 
partnership. 

11. In refusing to hold that the mortgage bond-holders 
took and held the said bonds with notice of all facts with 
respect to the nature of the enterprise issuing the same as 
were disclosed by the instruments recorded July 17, 1925, 
and by the other documents specifically mentioned or re¬ 
ferred to in said instruments, and of all other facts that 
they might have ascertained by due inquiry. 

12. In refusing to hold that the holders of said mort¬ 
gage bonds, as a condition to the relief prayed by them 
respectively, should upon the evidence be required to do 
equity by paying these appellants the amount of their 
proven claim for the conception, drawing and furnishing 
of plans for the said building and for the supervision of the 
construction of the said building. 

13. In refusing to hold, upon the evidence as to the nature 
and object of the Washington Central Trust, that those 
interested in the ultimate fruits of said project, either as 
bond- or share-holders, were estopped from asserting rights 
superior to parties (including these appellants), who were 
induced to and did furnish labor and materials for the con¬ 
summation of said project. 

14. In not holding that the equitable lien of these appel¬ 
lants was superior to the liens of the mortgages securing 
the bonds issued bv said Washington Central Trust to the 
lenders named in the respective loan agreements of July 
10, 1925, namely, Coffin & Burr, Inc., and City Central Cor¬ 
poration. 

15. In unreasonably limiting the time within which en¬ 
cumbrancers, including these appellants, held by this court 
to be junior to said mortgages, might exercise their right to 
redeem to a period of five days from the date of the entry 
of said final decree. 

16. In awarding, by said decree of June 29, 1929, to the 
aforesaid first and second mortgagees, respectively, ex¬ 
cessive and unreasonable counsel fees to the prejudice of 


I 


j 

I 

I 
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encumbrances held by said court to be junior sto said mort¬ 
gages. ! 

1239 17. Tn entering the decree herein of September 23, 

1929, insofar as these appellants are concerned. 

18. Tn not denying confirmation of the attempted sale set 
forth—Trustee Report filed August 21, 1929. j 


i 

Parts of the Record Deemed Necessary for Consideration 

of the Questions Involved. j 

i 

i. 

(1) All pleadings, orders, decrees and other, proceedings 
included in the designation of record on appeal filed by 
these appellants and others, save the following: 

Answer and cross-bill filed July 17, 1928, by Peoples Drug 
Stores, of Maryland, to bill. j 

Answer and cross-bill filed July 17,1928, by peoples Drug 
Stores, of Maryland, to cross-bill of National Shawmut 
Bank as Trustee under mortgage, and Exhibits (2). 

Answer and cross-lull filed July 19, 1928, by Peoples Drug 
Stores, of Delaware, to bill. j 

Answer and cross-bill filed July 19,1928, by Peoples Drug 
Stores, of Delaware, to cross-bill of National Shawmut Bank 
as Trustee under mortgage. j 

Answer filed August 31,1928, by National Shawmut Bank 
as Trustee under mortgage to cross-bill of Peoples Drug 
Stores, of Delaware. I 

Answer filed August 31, 1928, by National Shawmut Bank 
as Trustee under mortgage to cross-bill of Peoples Drug 
Stores, of Maryland. 

Answer of plaintiff filed September 22, 1928, to cross¬ 
bills of Peoples Drug Stores. j 

Answer filed October 8, 1928, by Parker-Brjidget Com¬ 


pany to bill and cross-bill. j 

Intervening petition and answer filed November 2, 1928, 
by Weaver Bros. Inc., and Exhibits (4). 

Amendment fled April 5, 1929, by Peoples Drug Stores 
to pleadings. j 

Answer filed April 15, 1929, by National Shawmut Bank 


as Trustee to amendment of Peoples Drug Stores. 

Assignment of error by Weaver Bros., Peoples Drug 
Stores of Delaware and of Maryland, and Parker-Bridget 
Company. 


! 

i 

i 
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Memoranda. 

July 22,1929, $50 cash deposit on appeal by Peoples Drug 
Stores, Md. 

July 22, 1929, $50 cash deposit on appeal by Peoples Drug 
Stores, Del. 

July 24, 1929, $50 cash deposit on appeal by Parker- 
Bridget Company. 

1240 July 24, 1929, $50 cash deposit on appeal by Wea 
ver Bros. Inc. 

(2) All pleadings, orders, decrees and other proceedings 

included in the additional designation of record on appeal 

filed bv National Shawmut Bank as Trustee under mort- 
♦ 

gage, save the following: 

Order of March 29, 1928, appointing Harold E. Doyle 
Receiver. 

Memorandum, undertaking of Receiver filed. 

April 13, 1928, petition of Weaver Brothers for leave to 
intervene and four exhibits. 

May 1, 1928, memorandum, Bond of co-receiver filed. 
May 1, 1928, order appointing Andrew B. Duvall, co¬ 
receiver. 

May 7, 1928, motion of defendant, the National Shawmut 
Bank, as Trustee under indenture of mortgage, to dismiss 
bill. 

May 25, 1928, motion of Sanborn Electric Company, Inc. 
for leave to intervene, petition and seven exhibits, Fiat, 
Gordon, J. 

June 2, 1928, order allowing withdrawal of motion to 
dismiss. 

July 11, 1928, answer of defendant, George W. Musgrave. 
July 13, 1928, answer of National Surety Company. 

July 14, 192§, motion of Peoples Drug Stores to be made 
party defendant. 

July 17, 1928, order making Peoples Drug Stores, Inc. 
defendant. 

July 20, 1928, answer of Chicago Daily News. 

July 20, 1928, answer of Travelers Insurance Company. 
July 23, 1928, answer of Fred H. Phillips. 

July 24, 1928, answer of General Electric Company. 

July 25, 1928, answer of Philip Mauro. 

July 26, 1928, answer of Francis S. Key-Smith. 
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August 1, 1928, answer of Remington Rand Business 
Service. j 

August 14, 1928, answer of defendant, Norwood White 
Company, Inc. 

August 20, 1928, answer of Joshia T. Newcomb. 

August 30, 1928, answer of Lawton G. Iiarriman. 
September 25,1928, answer of General Electric Company. 
October 9, 1928, answer of Norwood White Company, 


Inc. 


November 12, 1928, answer of defendant, Elmer Ii. Cat- 
lin Company to cross-bill of National Shawmut Bank as 
trustees under indenture of mortgage, letc. 

1241 Memorandum of all docket entries relating to state¬ 
ment of evidence. 

(3) . All pleadings, orders, decrees and otheif proceedings 

included in the designation of record on appeal filed by ap¬ 
pellant Peoples Drug Stores, a Delaware corporation, and 
Peoples Drug Stores, a Maryland corporation,;save the fol¬ 
lowing : | 

Motion made by Peoples Drug Stores, a Delaware cor¬ 
poration, and Peoples Drug Stores, a Maryland corpora¬ 
tion, to require trustees to announce at sale that appeal had 
been taken on the decree of June 29, 1929, fileci August 12, 
1929. | 

Order of the Court dated August 14, 1929, denying said 
motion. 

Objections of Peoples Drug Stores, a Delaware corpora¬ 
tion, and Peoples Drug Stores, a Maryland corporation, 
filed September 9, 1929, to confirmation of sale.' 

Memorandum of costs on appeal filed, deposited. 

Additional assignments of error by these appellants. 

(4) . All pleadings, orders, decrees and other proceedings 
included in the designation of record on appeal ifiled by Na¬ 
tional Shawmut Bank of Boston as Trustee undbr mortgage 
on appeal from decree of September 23, 1929, affirming sale, 
save the following: 

Answer (including cross-bill or counter-claim) of The 
National Shawmut Bank of Boston, Trustee under indenture 
of mortgage filed June 11, 1928, with all exhibits thereto. 

Petition of The National Shawmut Bank asi Trustee to 
sell by advertisement filed December 6, 1928. 

Affidavit of F. A Carroll filed January 17, 19:29. 


I 

i 
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Affidavit of Harold E. Doyle filed January 17, 1929. 
Order of sale of January 17, 1929. 

Memorandum of filing and approval of undertaking of 
Andrew B. Duvall, Harold E. Doyle and Spencer Gordon, 
January 25, 1929. 

Report of trustees of February 21, 1929. 

Order of February 25, 1929, directing trustees to report 
to Court March 8, 1929. 

Order of March 8, 1929, postponing sale. 

Order of March 8, 1929, setting date for trial. 

Decree of foreclosure and sale, June 29, 1929. 

1242 Memorandum of undertaking by Andrew B. Du- 
vail and Harold E. Doyle, filed and approved July 1, 

1929. 

Copy of advertisement of sale at public auction. 

(5) . All pleadings, orders, decrees and other proceedings 
included in the joint designation of record on appeal of 
appellants James Stewart & Company, Inc. and Parker- 
Bridget Company, save the following: 

Objections of Parker-Bridget Company filed Sept. 9, 1929. 
Additional assignment of Errors by Parker-Bridget Com¬ 
pany. 

(6) All the statement of Evidence, save the following: 
Page 65, all after word ‘‘transaction 9 ’ in Line 23. 

Page 66, all. 

Page 67, all to word “He” in Line 9. 

Page 68, all following word “form” in Line 2. 

Page 69, figures “1928” in Line 1, and all of Lines 14 
and 15. 

Page 72, lines 15 to the word “He” in Line 24. 

Page 73, Lines 11 to 28 incl. 

Page 73a, all. 

Page 74, all. 

Page 74%* all. 

Page 75, Lines 1 and 2. 

Page 76, Lines 1 to 11, incl. 

Page 77, all following figures “1925” in Line 7. 

Page 78, all. 

Page 79, all. 

Page 80, Lines 1 to 22 incl. 

Page 81, Lines 5 to 26, incl. 

Page 82, Lines 1 to 5, incl. 
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Page 131, Lines 5 to 26 incl. j 

Page 132, Lines 1 to 16 incl. j 

Page 184 to 184V incl., all. 

1243 Page 200, Lines 13 to 25 incl. 

Pages 201 to 214% incl., all. I 

Page 219, all following word “agreementV in Line 13. 

Page 2191/0, all. j 

Page 220, all. 1 

Page 221, Lines 1 to 23, incl. I 

Page 221 Vo, Lines 8, 9, 10. j 

Page 222, Lines 1 to 27 incl. 

Page 224, all. 

Page 225, all. 

Page 226, Lines 1 to and including the word “ cause ” in 
Line 20. 

Page 227, all following letters “D. C.” in Line 2. 

Pages 228 to 271% incl., all. j 

BAKER CORK & TILE COMPANY, INC., 
By CHAS. S. BAKER, j 

BENJ. L. TEPPER, j 

Attorneys of Record, j 

1 

1244 Notice of Filing Foregoing Statement. 

1 

To George E. Hamilton, Esq., John J. Hamilton, Esq., Ed¬ 
mund Brady, Esq., Henry R. Gower, Esq., George E. 
Hamilton, Jr., Esq., Attorneys for Appellee Liberty Trust 
Company, Trustee; J. Harry Covington, Esq., Spencer 
Gordon, Esq., Attorneys for Appellee The National 
Shawmut Bank of Boston, Trustee undek* Mortgage; 
J. Harry Covington, Esq., Spencer Gordon,; Esq., Attor¬ 
neys for Appellee Coffin & Burr, Inc.; Benjanfiin F. Minor, 
Esq., H. Prescott Galley, Esq., Attorneys for Appellee 
Hartford Accident & Indemnity Co., Maryland Casualty 
Company, and The Metropolitan Casualty j& Insurance 
Company of New York; Guy Mason, Esq., W. W. Spald¬ 
ing, Esq., Attorneys for Appellee City Central Corpora¬ 
tion of America: j 

Please take notice that the foregoing statement of errors 
for which appellants Baker Cork & Tile Company, Inc., 
prosecute this appeal and of the parts of the record which 
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they think necessary for the consideration of the questions 
involved, were duly filed with the Clerk of the Court of 
Appeals of the District of Columbia on the 24th day of De¬ 
cember, 1929. 

CHAS. S. BAKER, 
BENJ. L. TEPPER, 

Attorneys for Baker Cork & Tile Company, Inc. 

Service of the foregoing notice acknowledged this 31st 
day of December, 1929. 

1245 ‘ GEORGE E. HAMILTON, 

JOHN J. HAMILTON, 

GEORGE E. HAMILTON, Jr., 

E. BRADY, 

H. R. GOWER, 

Attorneys for Liberty Trust Co., Trustee. 

J. HARRY COVINGTON, 

SPENCER GORDON, 

Attorneys for National Shawmut Bank 

of Boston, Trustee under Mortgage , 

December 31, 1929. 

J. HARRY COVINGTON, 

SPENCER GORDON, 
i Attorneys for Coffin & Burr, 

j Inc., December 31, 1929. 

MINOR, GATLEY & DRURY, 

By BENJ. F. MINOR, 

Attorneys for Hartford Accident <£ Indemnity 
Co.,Maryland Casualty Co ., and The Metro¬ 
politan Casualty & Insurance Co. of New York. 

MASON, SPALDING & McATEE, 

Bv GUY MASON, 

Attorneys for City Central Corporation of America. 

1246 [Endorsed:] No. 5108. James Stewart & Com¬ 
pany, Inc., et al., Appellants, vs. Liberty Trust Com¬ 
pany, Trustee, et al., Appellees. Statement under Section 5, 
Rule VI. Charles S. Baker, Benjamin L. Tepper, Attorneys 
and Counsellors at Law, Suit 420-424 Union Trust Building, 
Washington, D. C. Court of Appeals, District of Columbia. 
Filed Jan 2, 1930. Henry W. Hodges, Clerk. 
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1247 In the Court of Appeals of the District] of Columbia, 

October Term,-. j 

No. 5108 j 

1 

James Stewart & Company, Inc., et ah, Appellants, 

vs. 

I 

Liberty Trust Company, Trustee, et al., | Appellees. 
Designation of Additional Parts of Record tq be Printed. 

Now come the appellees, Liberty Trust Coijnpany, Trus¬ 
tee, National Shawmut Bank of Boston, Trustee under 
Mortgage, Coffin & Burr, Inc., Hartford j Accident & 
Indemnity Company, Maryland Casualty Company, and 
The Metropolitan Casualty & Insurance Company of New 
York, and hereby designate as additional parts of the 
record, which they think material, having *regard for the 
statement of errors tiled by James Stewart j& Company, 
Inc., and Charles A. Coolidge, et al., all of thej parts of the 
record eliminated by the statement of the appellants, James 
Stewart & Company, Inc., and Charles A. Coblidge, et al., 
so that the Clerk shall print the entire record which was 
sent up from the Supreme Court of the District of Colum¬ 
bia, including all pleadings, orders, decrees anjd other pro¬ 
ceedings included in the several designations of record filed 
in the cause in the Court below, and all of the statement of 
evidence. j 

GEORGE E. HAMILTON' 

JOHN J. HAMILTON, ! 

GEORGE E. HAMILTON,; Jr., 
HENRY R. GOWER, 

EDWARD BRADY, j 
Attorneys for Liberty Trust Co\, Trustee. 

1248 J. HARRY COVINGTO^, 

SPENCER GORDON, 

Attorneys for National Shawmut\ Bank of 
Boston, Trustee under Mortgage, and for 
Coffin & Burr, Inc. j 

MINOR, GATLEY & DRURY, 

Attorneys for Hartford Accident & Indem¬ 
nity Co., Maryland Casualty Co.\ and The 
Metropolitan Casualty & Insurance Co. of 
New York. I 
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Received a copy of tlie foregoing this 8tli day of January, 
1930. 

CLEPHANE & LATIMER, 
Attorneys for James Stewart £ Co., Inc. 

EDWARD STAFFORD, 

Attorneys for Charles A. Coolidge, et at., 
co-partners trading as Coolidge, Sliep- 
ley, Bui finch £ Abbot. 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 

Attorneys for Baker Cork £ Tile Co. 
GEO. E. SULLIVAN, 

Attorney for Parker, Bridget Co. 
WM. BERTRAM, 

Attorneys, for Madrillon Co. 

Attorney for Peoples Drug Stores, Inc. 

, of Delaware, and Peoples Drug 
Stores, Inc. of Maryland. 

1249 Affidavit. 

District of Columbia, ss: 

Fontaine C, Bradley, being dulv sworn, savs: 

That he is of counsel for the appellees, National Shawmut 
Bank of Boston, trustee under mortgage, and Coffin & Burr, 
Inc.; and that on January 6th, 1930 he served a copy of the 
attached designation on H. Winship Wheatley, attorney for 
Peoples Drug Stores, Inc., of Delaware and Peoples Drug 
Stores, Inc., of Maryland. 

FONTAINE C. BRADLEY. 

Subscribed land sworn to before me this 8th day of 
January, 1930. 

[Seal Pearl M. Hauser, Notary Public, District of 

Columbia] 

PEARL M. HAUSER, 

Notary Public. 

1250 [Endorsed:] No. 5108, October Term. James 
Stewart & Company, Inc., et al., Appellants, vs. 

Liberty Trust Company, Trustee, et al., Appellees. Desig- 
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i, 
i 

i 

I 
j 

i 

i 

nation of Additional Parts of Record to be Printed. Cov¬ 
ington, Burling & Rublee, Union Trust Building, Washing¬ 
ton, D. C. Court of Appeals, District of Columbia. Filed 
Jan. 8, 1930. Henry W. Hodges, Clerk. j 

i 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5108. James Stewart & Company, Inc., ai Corporation, 
et al., Appellants, vs. Liberty Trust Company, a Corpora¬ 
tion, Trustee, et al. Court of Appeals, District of Colum¬ 
bia. Filed Nov. 25, 1929. Henry W. Hodges, Clerk. 
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ERRATA. 

Main Brief of James Stewart & Co v Inc. 

p. 2—seventh line from bottom—“companes” should 
read “companies”. 

p. 16—third line from bottom—“(1925)” should read 
“(1926)”. 

p. 23—sixth line from bottom—“(R. 757)” should 
read “ (R. 756) ”. 

p. 34—third line from top—“(R. 740)” should read 
“(R. 743)”. 

p. 46—fifth line from top—the word “principles” 
should read “principals”. 

p. 60—sixth line from top—word “latter” should 
read “other”. 

p. 63—tenth line from top—the word “here” should 
read “have”. 

p. 68—fourth line in paragraph starting “Stewart 
Company had” the name “Watts” should be 
inserted following the word “and”. 

p. 69—second line from top—the word “employee” 
should read “employees”. 

p. 94—third line from top—period should be changed 
to semi-colon and followed by word “or”. 
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No. 5108. 


JAMES STEWART & COMPANY, INC., ex al. 

Appellants 


vs. 
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LIBERTY TRUST COMPANY, a Corporation, 
Trustee * 

THE NATIONAL SHAWMUT BANK OF BOSTON, 
a Corporation; ROBERT H. MONTGOMERY 
and SAMUEL L. POWERS, Trustees for the 
Time Being of WASHINGTON CENTRAL 


TRUST; 

THE NATIONAL SHAWMUT BANK OF BOSTON, 
a Corporation, Trustee Under Indenture of 
Mortgage * 

COFFIN & BURR, Incorporated; I 

CITY CENTRAL CORPORATION OF AMERICA, 
a Corporation; 

THE HARTFORD ACCIDENT & INDEMNITY 
COMPANY, a Corporation; 

MARYLAND CASUALTY COMPANY, a Corpora¬ 
tion; 

METROPOLITAN CASUALTY & INSURANCE 
COMPANY OF NEW YORK, a Corporation, 

Appellees. 


BRIEF ON BEHALF OF APPELLANT, JAMES 
STEWART & COMPANY, INC. 


Preliminary Statement. j 

This appeal , is from a decree of foreclosure of a 
mortgage upon the real estate situate at the corner 

l 

i 

! 


i 

i 

i 

i 
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of G and Fifteenth Streets and New York Avenue, 
Northwest, now improved by the “Washington Build¬ 
ing,” in which decree relief sought by this appellant 
by cross-bill was denied. 

The record owner of said real estate was Wash¬ 
ington Central Trust, a common law trust, organized 
in Massachusetts and represented by three trustees 
who are parties to this suit. 

The suit was instituted by appellee Liberty Trust 
Company, trustee, mortgagee under a mortgage here¬ 
after referred to as the “second mortgage.” The 
defendants to the original bill were the mortgagors 
(who were also mortgagors under another mortgage, 
hereafter referred to as the “first mortgage”); Na¬ 
tional Shawmut Bank of Boston, trustee, as mort¬ 
gagee named in said first mortgage; this appellant 
(the unpaid builder by whom said building was 
erected); and certain other persons and corporations, 
who had filed notices of mechanics ’ liens against said 
real estate. 

Answers in the nature of cross-bills (hereafter re¬ 
ferred to as “cross-bills”) were filed by said Shaw¬ 
mut Bank, as mortgagee under the first mortgage, 
and also by this appellant (hereafter referred to as 
“Stewart Company”). Both of said cross-bills 
brought in additional parties. The new parties 
brought in by Stewart Company included the surety 
companes on the bonds given for the completion of 
the building. 

The decree was for the foreclosure of the first 
mortgage in accordance with the prayers of the first 
mortgagee’s cross-bill. 

Approximately $200,000, exclusive of interest, re¬ 
mains due Stewart Company under its contract for 
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i 

the erection of the Washington Building, and its ap¬ 
peal is predicated upon the errors of the trial court 
(infra p. 34) in denying relief prayed by it j against 
parties to both the original bill and Stewart Com¬ 
pany’s cross-bill, and in excluding certain evidence 
offered by Stewart Company. 

! 

POINTS j 

The questions for decision here are: 

1. Whether Stewart Company under the facts of 
this case is entitled, in a Court of Equity, to the pro¬ 
tection of the $1,200,000 completion bond, hereinafter 
described, in which the named obligee is appellee 
National Shawmut Bank of Boston, Trustee under the 
first mortgage. 

2. Whether the offered testimony of Alexander M. 
Stewart of the reliance by Stewart Company, in enter¬ 
ing into the contract for the erection of the building, 
upon reports of his assistant to him of the existence 
and nature of the $1,200,000 completion boqd, was 
properly excluded. 

j 

j 

3. Whether the evidence offered by Stewart Com¬ 
pany of a settlement between the first mortgage bond¬ 
holders and the sureties upon said completion bond, 
while the present suit was pending and the| issues 
raised by Stewart Company’s cross-bill were undeter¬ 
mined, was properly excluded. 

4. Whether the mortgagees should have been re¬ 
quired to exhaust their remedies against the! surety 
companies as a condition to the foreclosure of their 
mortgages. 


! 
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STATEMENT OF THE CASE. 

Stewart Company’s Established Claim. 

The following facts as to Stewart Company’s claim 
were fully established by the evidence, and will not 
be controverted upon this appeal (R. 755-757). 

The contract of Stewart Company was for the erec¬ 
tion of the superstructure only. Another concern 
had the contract for excavation and foundation. 

Stewart Company duly completed said building in 
accordance with its contract and fully performed all 
of the terms and conditions thereof, including the 
payment in full of all its sub-contractors, mechanics, 
laborers and material men. No liens or claims of 
any kind have been asserted by or on behalf of any 
such sub-contractors, mechanics, laborers or material 
men (R. 755-756). The liens referred to in the bill 
of complaint were for labor and/or material fur¬ 
nished under contracts directly with the owner or 
its agents, and not with Stewart Company (R. 756- 
757). 

Architects’ certificates were duly issued to Stewart 
Company for payments due it from time to time dur¬ 
ing the construction of the building and upon the 
completion thereof (R. 756). When the architects’ 
certificate of October 8, 1927, for $140,706.17 was 
presented for payment shortly after said date, only 
$133,000 was paid on account thereof, and when simi¬ 
lar certificates of November 5, 1927, for $188,154.95 
and of December 30, 1927, for $436.36, were pre¬ 
sented, no payment whatever was made on account 
of either (R. 757). Hence, there remains due and 
unpaid to Stewart Company a balance of $196,297.48, 
plus interest accrued since December 29, 1927 (R. 673, 
756). 
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Stewart Company duly filed the statutory notice 
of mechanics’ lien for the amount aforesaid which 
lien was thereafter duly established by decree in the 
statutory proceeding instituted by it in the court 
below (R. 756). It is the only one of thq lienors 
named in the bill of complaint who did establish a 
lien by such statutory proceeding (R. 756). j 

i 

Organization of Washington Central Trust. 

i 

As the result of negotiations which had been car¬ 
ried on for some time prior to July 10, 1925 (R. 829, 
842, 847), the Washington Central Trust (hereafter 
referred to as the “Trust”) was organized in; Boston 
on that date at a meeting of the persons who were 
its first trustees (R. 790). This meeting was held 
in the office of appellee City Central Corporation 
referred to below and, in addition to said trustees, 
representatives of all other persons interested in the 
project were present in said office (Plaintiff’s witness 
Ray, R. 785). The directors of said City Central Cor¬ 
poration held a meeting at the same time and place 
for the purpose of voting relative to that corpora¬ 
tion’s participation in the enterprise (R. 972);. 

The sole object of the Trust was the purchase of 
the Washington real estate before mentioned and the 
erection and operation of the proposed office apd mer¬ 
cantile building (R. 813). I 

One Albert 0. Hagar took the leading part in said 
negotiations (R. 859) and in the creation of th£ Trust 
(R. 785, 790). He was one of its first trustees (R. 
790). Almost immediately after the Trust was; organ¬ 
ized it entered into two contracts with appellee City 
Central Corporation, of which Hagar was president 
and directing head (R. 766), dated July 20, 1925, by 
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virtue of which Hagar became in effect the represen¬ 
tative of the Trust in its dealings with third per¬ 
sons (R. 765, 865), and he continued to be such rep¬ 
resentative until his death in the spring of 1927 (R. 
967). Said contracts known as the ‘ 4 Management 
Contract ’ 9 and the “Agreement for General Assis¬ 
tance” are set forth in full in the Record, at pages 
968 to 973. 

The Declaration of Trust. 

The Trust was created by a declaration of trust 
executed at the organization meeting of July 10, 1925, 
above referred to, by said Hagar and two others as 
trustees. These other two were associated with 
Hagar as directors of his City Central Corporation. 

By express terms contained in said declaration 
of trust (which is set forth in the Record at pages 
157-180) all persons entering into legal relations with 
it were required to look only to the property of the 
Trust for the fulfilment of obligations assumed or 
debts incurred in its behalf (R. 162, 163, 166-169), 
and all such persons were warned that they could 
not hold the trustees (R. 166) or the shareholders 
(R. 163) personally liable. 

The said trust instrument recited the parcels of 
land in Washington which were to be conveyed to 
said trustees by deeds “of even delivery and rec¬ 
ord” therewith, and also referred to certain “addi¬ 
tional parcels” immediately adjacent thereto (R. 177) 
which might thereafter be acquired for the extension 
of the proposed building. 

The Mortgages. 

On the same day that the declaration of trust was 
executed and the Trust was organized, the trustees 
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thereof executed the first and second mortgages here¬ 
inbefore mentioned. 

The first mortgage, in which appellee Rational 
Shawmut Bank of Boston, trustee, was the mortgagee 
(R. 341 to 400), undertook to secure $3,300*000 of 
bonds, only $2,500,000 of which were, however!, to be 
issued unless and until said 44 additional parcels” 
were acquired by the Trust, but in that event an 
additional $800,000 of bonds were to be issued when 
the additional parcels referred to were by proper 
conveyances made subject to said mortgage. 

The second mortgage in which appellee liberty 
Trust Co., trustee, was mortgagee (R. 18 to 79) un¬ 
dertook to secure $800,000 of bonds, only $600,000 
of which were to be issued pending the samd event 
and procedure mentioned above. 

Said “additional parcels” were acquired op April 
1, 1926, and on that date supplemental first and sec¬ 
ond mortgages were executed and thereafter duly 
recorded, which subjected the additional parcels to 
the lien of the original mortgages (R. 79, 262), and 
thereupon the balance of $800,000 first mortgage 
bonds and $200,000 of second mortgage bonds were 
duly issued. 

The declaration of trust and the first and second 
mortgages were all dated as of June 1, 1925, but 
were all actually executed and acknowledged on July 
10, 1925, and were recorded in the Office of the Re¬ 
corder of Deeds in this District on July 17, 1925. 

i 

The Loan Agreements. 

On the same date that above instruments were exe¬ 
cuted two certain agreements (likewise dated as of 
June 1, 1925) for loans to the Trust of the respective 
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amounts of the first and second mortgage bond issues 
were entered into by the trustees of the Trust. One 
of these was with appellee Coffin & Burr. Inc. for the 
immediate first mortgage loan of $2,500,000 less a dis¬ 
count of 7 Yi per cent (R. 180 to 202). The other was 
with Hagar’s said City Central Corporation for the 
immediate second mortgage loan of $600,000 less a 
discount of 10 per cent (R. 274 to 296). Both of 
these agreements gave the respective lenders the op¬ 
tion to take the balance of the authorized bond issues 
when the additional parcels w*ere acquired, upon the 
same terms (R. 199 to 293). This they did in the 
following April. 

The Completion Bonds. 

Among the other instruments which the trustees of 
the Trust were, at their said organization meeting of 
July 10, 1925, directed to ‘ ‘forthwith’ * execute and 
deliver (R. 791, 792) in connection with the Coffin & 
Burr and City Central Corporation loans, were the 
two completion bonds hereinafter described, with ap¬ 
pellees Hartford Accident & Indemnity Company, 
Maryland Casualty Company and The Metropolitan 
Casualty Insurance Company of New York, as sure¬ 
ties. 

In both the first mortgage (R. 213) and the Coffin 
and Burr Loan Agreement (R. 191-198) provision 
was made for delivery by the Trust of a completion 
bond in the penalty of $800,000, which in the event 
the additional parcels were acquired for the exten¬ 
sion of the building, should be increased to $1,200,000. 
Similar provisions are contained in the second mort¬ 
gage (R. 28) and the City Central Corporation loan 
agreements (R. 292), for an original $200,000 comple- 
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tion bond, to be increased to $300,000 in the event 
above stated. 

In the first mortgage will be found the requirement 
that, in the event of any default thereunder, oy under 
said Coffin and Burr loan agreement, any money re¬ 
ceived from the completion bond j 

“* * * shall be used to make good the de¬ 
fault on account of which it was received or 
shall be expended in the completion iof the 
building as contemplated in the Loan Agreement 
or, in the event that the Trustee shall sell the 
Mortgaged Property under the provision of Art. 
VII hereof, it shall apply such money together 
with any other moneys then held under the Loan 
Agreement as in said Art. VII provided for the 
proceeds of such sale” (R. 392, 393). 

An identical provision is contained in the isecond 
mortgage (R. 69). 

These surety bonds, as stated in the mortgages (R. 
69, 213, 254), and as contemporaneously advertised to 
the public (R. 825, 827), were bonds for the comple¬ 
tion of the building which was to be erected, and were 
commonly referred to by the interested parties as 
“completion” bonds. (R. 791, 792, 799, 834, 837, 839, 
873, 977) The circulars issued to the public by Coffin 
& Burr in July, 1925, and in April, 1926, (R. 825, 827) 
contained the statement that completion of the build¬ 
ing free from mechanics ’ liens is guaranteed by the 
Hartford Accident & Indemnity Company, the:Mary¬ 
land Casualty Company, and the Metropolitan Cas¬ 
ualty Insurance Company of New York under joint 
and several bonds (R. 825, 827). j 

Particular reference to certain terms of this bond 
is made hereafter in this Statement. 
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Participation of Surety Companies. 

Representatives of the appellee surety companies, 
Hartford Accident and Indemnity Company, Mary¬ 
land Casualty Company and The Metropolitan Cas¬ 
ualty and Insurance Company of New York, were 

present at the gathering of the interested parties 

« 

before mentioned, on July 10, 1925, in the City Cen¬ 
tral Corporation offices, when the instruments before 
mentioned were executed (Plaintiff’s witness Ray,— 
R. 785). The surety companies had been in negoti¬ 
ation with Hagar for some time prior to said meet¬ 
ing (See joint letter of surety companies to Hagar 
of July 9, 1925—R. 980-981). 

Two completion bonds were executed by the trus¬ 
tees of the Trust, with said surety companies as 
sureties, contemporaneously with the other instru¬ 
ments mentioned, on July 10, 1925 (See letter of at¬ 
torneys of Coffin & Burr—R. 840, 841—to National 
Shawmut Bank of July 24, 1925—R. 798). Those 
said bonds were dated as of July 13, 1925. One of 
these completion bonds was in the penalty of $800,000 
and named the mortgagee in the first mortgage as 
obligee. The other was for $200,000 and named the 
mortgagee in the second mortgage as obligee. 

Said completion bonds were delivered on the same 
day as the aforesaid mortgages and loan agreements 
(R. 800). These bonds, except in amounts, were iden¬ 
tical with the substitute bonds for $1,200,000 and 
$300,000, respectively, executed April 1, 1926, which 
substitute bonds had been expressly provided for in 
the loan agreements as above stated. Complete 
copies of said substitute bonds are contained in the 
Record at pages 572 to 584. 

The later, or substitute bonds, being the ones out 
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of which questions upon this appeal arise, no further 
reference to the earlier bonds is necessary.! The 
principals and sureties of all of said bonds w^re the 
same, and the obligees in the substitute bonds were 
the same as the obligees in the original bond$. 

Because the substitute first and second mortgage 
completion bonds are identical in form, and because 
they are tied to the other instruments aforesaid in 
precisely the same way, reference hereinafter will be, 
for the sake of brevity, confined to the first mortgage 
completion bond. 

Anomalous Relations of Shawmut Bank to Enterprise. 

i 

About seven months prior to the execution pf the 
first mortgage completion bond, said National Shaw¬ 
mut Bank had succeeded Hagar as one of thq trus¬ 
tees of the Trust (R. 884), and from that time to 
the present it has been related to the enterprise in 
three distinct capacities, in all of which it had cer¬ 
tain duties to perform, to-wit, (1) as a trustee pf the 
trust, (2) as trustee under the Coffin & Burr loan 
agreement, and (3) as trustee-mortgagee under the 
Coffin & Burr mortgage. 

It was in its first capacity that it became one of the 
obligor principals in said $1,200,000 surety bond, and 
in its third capacity, that it became the obligee of the 

same bond. j 

j 

Interdependence of Instruments. 

The declaration of trust, the two mortgages and 
the Coffin & Burr and City Central Corporatioii loan 
agreements not only bore the same date but all; were 
contemporaneously executed on July 10, 1925 (R. 750- 


i 

i 

i 
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752), and those which it was necessary to spread upon 
the public records, viz.: the declaration of trust and 
the two mortgages, were delivered to the Recorder of 
Deeds of the District of Columbia simultaneously, on 
July 17, 1925, and recorded as Instruments Nos. 70, 71 
and 72 of that date (R. 750-752). The completion 
bonds were also executed contemporaneously with the 
other instruments mentioned (R. 798) though dated 
three days later (July 13, 1925). 

All of said instruments, including the completion 

bonds, were also bv their verv terms closelv inter- 
' •/ * •/ 

dependent. They contain such references and cross- 
references to each other as to require them to be read 
and taken together to arrive at an intelligent compre¬ 
hension of the enterprise as a whole. For example: 
the declaration of trust refers to the Coffin & Bun- 
loan agreement (R. 177) and to the mortgages (R. 
177). The Coffin & Burr loan agreement refers to the 
declaration of trust (R. 177) and to the first mortgage, 
expressly making the latter a part thereof (R. 182), 
and to the completion bonds (R. 191, 198, 199). The 
first mortgage refers to the declaration of trust (R. 
203), to the Coffin & Burr loan agreement (R. 212, 
213, 229, 230, 232, 252, 254, 255) and to the completion 
bonds (R. 213, 254). 

Similar references and cross-references will be 
found in the City Central loan agreement (R. 274- 
296) and mortgage (R. 18-79). 

The completion bonds refer to the declaration of 
trust (R. 572, 578), to the mortgage (R. 572, 574, 578, 
580), to the supplemental mortgage (R. 573, 574, 580), 
and to the loan agreement (R. 574, 580) and expressly 
make the three last-named instruments parts of said 
bonds (R. 574, 580). 
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Furthermore, from the hereinbefore mentioned in¬ 
struments, it clearly appears that when they were 
executed on July 10, 1925, the Washington Central 
Trust owned none of the land therein described nor 
any other property anywhere, and that the parties 
thereto were by these instruments inaugurating an 
entirely new enterprise which was to be confined to 
the Washington Building project. The details of the 
acquisition of the land for said building will be 
found in the testimony of plaintiffs witness $ay, at 
page 781 of the Record. 


Terms of Completion Bond. 

As one of the chief questions involved in tikis ap¬ 
peal by Stewart Company is the latter’s rightj under 
said $1,200,000 completion bond (set forth in full at 
pp. 572 to 578 of the Record), pertinent proyisions 
thereof are here quoted: 

The conditions to be performed by the principals 
are the following: 


“1. Make, construct, erect and equip or; cause 
to be made, constructed, erected and equipped 
the said structure * * * according to all of 

the terms, covenants, conditions and require¬ 
ments of said Indenture of Mortgage and said 
Loan Agreement and said Supplemental Inden¬ 
ture and Supplemental Loan Agreement or any 
modification thereof, assented to in writing by 
the Lender and the Sureties and the plans and 
specifications therein referred to as amended 
from time to time in accordance therewith, and 
“2. Complete or cause to be completed the 
erection, construction and equipment of j said 
structure * * * within the time and in the 

manner provided in said Indenture of mortgage 
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and Loan Agreement and Supplemental Inden¬ 
ture of Mortgage and Supplemental Loan Agree¬ 
ment or any modification or extension thereof 
•> 

assented to in writing by the Lender and the 
Sureties, and 

“3. Pay or cause to be paid fully and punc¬ 
tually the cost of such erection, construction and 
equipment of said structure * * * as the 

same shall become due and payable, and 
“4. Perform or cause to be performed until 
the completion of said structure * * * and 

its equipment and payment in full therefor, free 
from liens, all obligations of the Principals un¬ 
der said Indenture of Mortgage and said Loan 
Agreement and Supplemental Indenture of Mort¬ 
gage and Supplemental Loan Agreement, and 
“5. Cause to be indemnified, reimbursed and 
saved harmless the Obligee from and on account 
of any and all claims, costs, suits, judgments, 
counsel fees, expenses and damages of whatso¬ 
ever nature and description that may be incurred 
or suffered by the Obligee on account of any 
claims or liens which may now or hereafter arise 
or occur against said structure * * * or 

against said land;’’ 

The conditions to be performed by the Sureties are 
the following: 

“6. Save, hold and keep said Obligee wholly 
free and harmless of and from any and all claims, 
costs, suits, judgments, counsel fees, expenses 
and damages of whatsoever nature or description 
which may be incurred, suffered or permitted by 
said Obligee because of any default whatsoever 
on the part of the Principals in the keeping, per¬ 
forming and discharging of any of the terms, 
covenants, or conditions hereinabove set forth 
on the part of the Principals to be kept, per¬ 
formed or discharged, or under the terms of said 
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Indenture of Mortgage or of said Loan! Agree¬ 
ment or of said Supplemental Indenture of Mort¬ 
gage or of said Supplemental Loan Agreement, 
prior to the completion of the erection, construc¬ 
tion and equipment of said structure 1 * * 

and payment therefor free from liens, arid 
“7. Make good any default on the part; of the 
Principals under any of the terms, covenants or 
conditions hereinabove set forth on the part of 
the Principals to be kept and performed, or 
under the terms of said Indenture of MOrtgage 
or of said Loan Agreement or of said Supple¬ 
mental Indenture of Mortgage or of said Sup¬ 
plemental Loan Agreement, up to and including 
the completion of said structure * * * and 

its equipment and payment therefor free from 
liens in the same time and in the same hpianner 
as said Principals are obliged so to d|o and 
perform.” 

The foregoing are followed by certain covenants of 
the Sureties, among which are the following: 

i 

“2. The Sureties shall repay to the Obligee 
all sums paid by it * * * to make gopd any 

default of the Principals under the Loan Agree¬ 
ment or the Indenture of Mortgage or the Sup¬ 
plemental Loan Agreement or the Supplemental 
Indenture of Mortgage, forthwith as each pay¬ 
ment is made, with interest thereon at the rate 
of six per cent (6%) per annum from the time 
of each payment; j 

“3. The Sureties will at their own cost and 
expense defend any and all claims, suits, action, 
or causes of action brought to establish any 
mechanics’ or other liens included in the condi¬ 
tion of this bond; 

“4. If, pursuant to the terms of the jLoan 
Agreement or Supplemental Loan Agreemerit, the 
Obligee or the Lender shall proceed with the! erec- 
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tion, construction and equipment of said struc¬ 
ture * * *; 

“Then and in that event the Sureties agree to 
pay over to the Obligee from time to time as 
requested by it in writing, and within five days 
of each such request, such sums as shall be re¬ 
quired * * * for the completion of the erection, 
construction and equipment of said structure. 
* * * On each occasion the written request of the 
Trustee deposited in the mail postage prepaid 
and addressed to the Sureties at their home of¬ 
fices shall be conclusive evidence of the sum then 
required. 

“Upon completion of the erection, construc¬ 
tion and equipment of said structure * * * free 
from liens any balance of sums paid by the 
Surety not required as above provided shall be 
repaid by the Trustee to the Sureties together 
with interest if any allowed thereon by the 
Trustee.” 


Payment of Bond Premiums. 

The large premiums of the surety companies for 
becoming sureties upon the several completion bonds 
hereinbefore mentioned were charged by said com¬ 
panies to the Trust. (See letters of surety com¬ 
panies of July 9, 1925 [R. 980, 981], and of May 24, 
1926 [R. 980].) 

Circumstances Under Which Stewart Company Con¬ 
tract was Made. 

The facts hereinbefore set forth present the situa¬ 
tion when Stewart Company became interested in the 
project with a view to securing the contract which it 
entered into in the following September (1925) (R. 
296-300) for the erection of the Washington Build¬ 
ing, after the demolition of the old buildings and the 
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excavation and foundation for the new building had 
been completed. 

On behalf of Stewart Company (R. 915, 916) 
Harry G. Watts who was formerly assistant to the 
directing head of said company (R. 907 to 915) tes¬ 
tified in substance as follows: 

Watts carried on with Hagar the negotiations lead¬ 
ing to his company’s contract with the trustees of 
the Trust. About April, 1926, his company was 
asked by the architects to figure upon the! super¬ 
structure, and thereafter he discussed details ^vith the 
architects and Hagar. Hagar represented that he 
was acting on behalf of the trustees of thei Trust. 
Watts and Hagar had a number of conferences in 
which Watts sought assurances as to how his com¬ 
pany would be paid for the building. Hagar showed 
Watts his financial set-up, including Whitney, Cox 
& Company’s circular advertising the preferred stock 
which contained “Details of Financing” and which 
circular Hagar handed to Watts. Hagar alsol stated 

i 

that he had a completion bond. Watts asked! to see 
the bond but Hagar said he did not have the original. 
He showed Watts a copy of the first mortgage, and 
directed his attention to the following requirements: 


4 ‘(e) if the building (herein called the ‘orig¬ 
inal building’) to be erected on the parcels orig¬ 
inally subjected to the lien of this mortgage be 
not already completed, the delivery to thq Trus¬ 
tee of a bond in the penal sum of one million 
two hundred thousand dollars ($1,200,000) exe¬ 
cuted by the Borrower as Principal and a respon¬ 
sible surety company or responsible surety com¬ 
panies authorized to do business in Washington, 
D. C., and in the Commonwealth of Massachu¬ 
setts, as Surety or Sureties, conditioned for the 
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completion of the entire structure formed by the 
‘original building’ and the ‘addition’ in accor¬ 
dance with the plans and specifications therefor, 
referred to in the Loan Agreement, and in ac¬ 
cordance with the supplemental indenture or in¬ 
dentures hereinbefore referred to; such bond 
shall be in the form provided in the Loan Agree¬ 
ment and may be substituted for the bond in the 
penal sum of eight hundred thousand dollars 
($800,000) referred to in the Loan Agreement; or 
(f) if said original building be already erected 
and completed the delivery to the trustee of a 
bond in the penal sum of four hundred thousand 
dollars ($400,000) executed by the Borrower as 
Principal and a responsible surety company or 
responsible surety companies authorized to do 
business in Washington, D. C., and in the Com¬ 
monwealth of Massachusetts, as Surety or Sure¬ 
ties, conditioned for the completion of said ‘ad¬ 
dition’ in accordance with the plans and speci¬ 
fications for such ‘addition’ referred to in the 
Loan Agreement and in accordance with the sup¬ 
plemental indenture or indentures hereinbefore 
referred to, such bond to be in the form provided 
in the Loan Agreement.” 

Hagar also showed Watts the Coffin & Burr circular 
in which the completion bond was mentioned. The 
pertinent statement in said circular is as follows: 

“Completion of the building free from mechan¬ 
ics’ liens is guaranteed by the Hartford Accident 
& Indemnity Company, the Maryland Casualty 
Company and the Metropolitan Casualty In¬ 
surance Company of New York under joint and 
several bond in "the amount of $1,200,000.” 

After Watts was convinced there was this com¬ 
pletion bond he was satisfied to and did recommend 
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that his company enter into the building contract. 
There was no suggestion of other protection of Stew¬ 
art Company, and Watts depended on the surety 
bond and on the financial set-up shown him by 
Hagar. Watts reported the representations of Hagar 
to the Chairman of his company’s board, Alexander 
M. Stewart, about September 1, 1926. Watts did 
not have authority to enter into the contract Without 
said Stewart’s approval. 

On cross-examination, Watts testified: 

That he did not read through the mortgage ex¬ 
hibited by Hagar; that there were only two pro¬ 
visions pointed out to him and they both per¬ 
tained to the completion bond; that he was looking 
for the money to pay the contract which was what 
he was particularly interested in. He knew the 
mortgages had been recorded prior to the execution 
of the building contract. He never saw the com¬ 
pletion bond. Hagar told him it was in the hands 
of the Shawmut Bank and that what he had $hown 
Watts was sufficient proof it had been executed. 
When Hagar told Watts that he had the completion 
bond guaranteeing the completion of the bfiilding 
free of liens, he asked Watts what he had to worry 
about. Watts replied * 4 show me something so that 
I will be able to tell Mr. Stewart that I had seen a 
paper showing that there is such a bond.” Then it 
was that Hagar showed Watts the first mortgage pro¬ 
vision and the Coffin & Burr circular. Watts’ com¬ 
pany had a lien and he was willing to go ahead. 
Hagar did not say in whose favor the bond ran. 
Watts’ in answer to a question by plaintiffs at¬ 
torney, said the circular shown to him by Hagar and 
to which he intended to refer was the preferred stock 
circular. 
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On further behalf of the Stewart Company, Alex¬ 
ander M. Stewart testified in substance that he is the 
chairman and active directing head of said corpora¬ 
tion; that he discussed fully the matter of the pro¬ 
posed contract for the Washington Building with 
Watts who reported to him regarding the matter 
(R. 915). 

Thereupon counsel for the Stewart Company asked 
him the following question: 

“Did you get any report from him as to the 
surety bond?” (R. 915) 

Objections were made to said question by counsel 
for the surety companies and counsel for the first 
mortgagee, and were sustained by the trial justice; 
to which ruling an exception was reserved on behalf 
of Stewart Company, and its counsel stated to the 
Court that they proposed to prove by this witness 
that 


Witness directed the execution of the con¬ 
tract on the strength of the report of the exis¬ 
tence of the said completion bond; that as di¬ 
recting head of his company it was the witness’ 
responsibility and duty to determine what con¬ 
tracts his company should enter into and what it 
should not; that he directed Watts to get infor¬ 
mation in regard to the financing and the provi¬ 
sion that would be made for payment to Stewart 
Company; that Watts had reported to witness 
what he had learned in Boston from Hagar, from 
the first mortgage and from the Coffin & Burr 
circular as to the completion bond, and that it 
was upon the strength of that report by Watts 
that witness authorized the execution and deliv¬ 
ery of their contract of September 15, 1926 (R. 
915, 916). 
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No evidence was offered to contradict the tes¬ 
timony of Mr. Watts nor that which the Court per¬ 
mitted Mr. Stewart to give. j 

i 

i 

Trust Became Insolvent. 

i 

As hereinbefore more particularly set forth! (supra, 
p. 4), Stewart Company in all respects i fulfilled 
its contract and completed the building in December, 
1927. But many months before, in fact, as early as 
February, 1927, the Trust began to run short of 
funds (R. 871), notwithstanding the very large sums 
which had been realized from the sale of the first and 
second mortgage bonds and the preferred shares. 

Before June, 1927, the affairs of the Trust had 
reached a crisis (R. 872), and from then on its finan¬ 
cial condition grew steadily worse until, by the time 
Stewart Company completed its contract, th^ Trust 
had become hopelessly insolvent. j 

Between February and July, 1927, one of the offi¬ 
cers of Stewart Company (Mr. Long) visited Coffin 
& Burr to inquire “how matters were progressing and 
what the situation was” about the financing. He 
would call “about once a month when there vras any 
doubt whatever as to payment being made.” He dis¬ 
cussed the matter with officers of Coffin & Burr each 
time there was an apparent crisis. These! visits 
were usually about the day before the payment had 
to be made or the work would be stopped. 0n one 
of these occasions Long asked for and was furnished 
with a copy of the Coffin & Burr completion bond 
fR. 871, 872). | 
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Payments of Dividends and Interest out of Principal. 

It would serve no practical purpose to recount 
here the various causes which led to the insolvency 
of the Trust, but very obvious contributing causes 
were the regular payment of dividends upon the pre¬ 
ferred shares from the time of the organization of the 
Trust dpwn to and including September 1, 1927, and 
also the regular payment of interest upon the out¬ 
standing $4,100,000 of first and second mortgage 
bonds. 

The minutes of the Trust (R. 884-890) record the 
declaration of seven quarterly dividends at the rate 
of seven per cent per annum on the preferred shares, 
the date of each minute entry and the date of such 
dividend payments being as follows: 

Declared August 25, 1925, payable September 1, 1925; 
Declared November 30, 1925, payable December 1, 
1925; 

Declared August 24, 1926, payable September 1, 1926; 
Declared November 24, 1926; pavable December 1, 
1926; 

Declared February 8, 1927, payable March 1, 1927; 
Declared June 1, 1927, payable June 1, 1927; 

Declared August 29, 1927, payable September 1, 1927. 

The aggregate of the dividend payments is not 
directly shown by the evidence but may be readily 
computed to have amounted to not less than $180,000. 

The aggregate disbursements for interest may like¬ 
wise be easily arrived at and must have approximated 
$485,000, as all interest coupons to and including 
June 1, 1927, were paid (R. 11, 330). 

All of the said payments of dividends and interest 
had to come out of the capital of the Trust, which 
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capital was derived solely from the mortgage loans 
and sale of preferred shares. The Trust had no in¬ 
come during any of this time, and could have none 
until the building was completed and space therein let. 

It is obvious that if the capital of the Trust had 
been conserved, there would have been ample to pay 
the Stewart Company and all other creditors] 

One month and eight days after the last dividend 
payment on September 1, 1927, the Trust had not suf¬ 
ficient funds to meet the payment to Stewart Com¬ 
pany upon the architects’ certificate dated October 8, 
1927, and when Stewart Company presented the 
architects’ certificate of November 5, 1927, for a pay¬ 
ment due it of an additional $188,154.95, nd portion 
whatever thereof was or ever has been paid, j 


Defaults by Trust. j 

The first actual default by the Trust wajs in the 
payment of the architects’ certificate to Stewart Com¬ 
pany of October 8, 1927, which payment was short 
$7,706.17 of the amount called for (K. 757^. This 
was followed by default in the payment of any part 
of the certificate to Stewart Company of Npvember 
5, 1927, for $188,154.95 (R. 757). j 

On November 30, 1927, Stewart Company d!uly filed 
the statutory notice of mechanic’s lien for the amount 
due it (R. 756) which lien, as before stated, was fully 
established by decree in the statutory proceeding in¬ 
stituted by Stewart Company (R. 757). On the same 
day Stewart Company instituted suit in Boston 
against the National Shawmut Bank, and others, and 
later (May, 1928) instituted a second suit j against 
the same parties, in both of which it sought to recover, 
on account of its claim, a fund of about $112,000, 
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which remained in the bank’s hands as trustee under 
the Coffin & Burr loan agreement (R. 817). These 
suits are still pending (R. 817). 

Notices to Sureties of Default. 

On December 1, 1927, the Shawmut Bank, as trus¬ 
tee-obligee of the $1,200,000 completion bond, wrote 
the surety companies (R. 974-976) advising them, 
among other things, of the Trust’s default to Stewart 
Company; of the institution of the first of Stewart 
Company’s said Boston suits; of the advice of the 
bank’s counsel to hold said fund of $112,000 pending 
the disposition of said suit, and that, accordingly, the 
bank had no funds available to pay December 1st 
interest on the mortgage bonds. The purpose had 
been to use most of said fund for the payment of the 
December 1st interest on the first mortgage bonds, 
which amounted to $99,000. (See letter Coffin & Burr 
to Shawmut Bank, R. 976), but this had been stopped 
by the Stewart Company Boston suit (R. 976). 

Said letters to the surety companies also advised 
them of the notice of mechanic’s lien filed in Washing¬ 
ton by Stewart Company, and called upon them, 
inter alia, 

“to make good the defaults of the Washington 
Central Trust in its failure to pay sums due to 
James Stewart & Company, Inc., in connection 
with the erection, construction, and equipment 
of said building, * * * and to take all neces¬ 

sary steps to secure the discharge of the me¬ 
chanics’ lien so filed on behalf of James Stewart 
& Co., Inc. * * *” 

On December 23, 1927, Coffin & Burr wrote the 
surety companies (R. 976, 977) referring to their 
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“ joint and several bond in the amount of 
$1,200,000 under which they agreed ini certain 
contingencies to complete the Washington Build¬ 
ing in Washington, D. C., free from mechanics’ 
liens and to make good certain other defaults of 
the owner;” 

referring also to Shawmut Bank’s said letter to the 
surety companies of December 1, and stating that it 
seemed to Coffin & Burr that 

i 

“ sufficient time has elapsed since the sending of 
the December 1 notice to enable the bonding com¬ 
panies to give assurances now as to the! course 
of action they will follow to cure the defaults in 
question. Counsel to whom the contract and bond 
have been submitted for examination and opinion 
are agreed that the terms of the bond are clear 
and precise and that there is no doubt <j>f your 
obligation under it.” 

Said letter concludes as follows: 

! 

“We are keenly disappointed at your delay in 
meeting an obligation of this character where the 
element of good faith is so fundamental. We 
have a feeling that if this particular bondj is not 
one under which the bonding companies will take 
immediate action, then no completion bond is of 
value or justifies the payment of a premiujn.” 

I 

On February 18, 1928, Coffin & Burr wrote the 
Shawmut Bank, as it was trustee-obligee of said com¬ 
pletion bond (R. 978) advising said trustee-obligee 

that it (Coffin & Burr, Inc.) j 

i 

“has elected to proceed with the erection, con¬ 
struction and equipment of the building and addi¬ 
tion therein referred to” 


i 
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and that 

“There will be required * * * for the com¬ 
pletion of the erection, construction and equip¬ 
ment of said structure composed of the original 
building and the addition, the sum of more than 
four hundred fifty thousand dollars. ” 

Following the above in said letter, Coffin & Burr calls 
upon the trustee-obligee to 

“request of said sureties the payment forthwith 
to said Obligee of the sum of four hundred fifty 
thousand dollars ($450,000) so required, and to 
enforce against the sureties in said bond the ob¬ 
ligation of said surety bond to pay all such 
sums * * * as shall be required for such 

erection, construction and equipment.” 

Two days later, the trustee-obligee (said Shawmut 
Bank) wrote the surety companies, reminding the 
latter of its letter to them of December 1, 1927, re¬ 
questing them to make good the aforesaid defaults, 
and now advising them of Coffin & Burr’s said writ¬ 
ten notice to them of February 18th. This letter of 
the bank, as obligee, to the surety companies requests 
said companies, 

“pursuant to their express covenant contained in 
said bond to pay to it as such obligee the sum 
of four hundred and fifty thousand dollars 
($4p0,000) as the sum which will be required 
* * * for the completion” etc. 

Inaction of Parties to Completion Bond. 

Notwithstanding the demands which were thus 
made upon the surety companies to make good the 
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defaults of the Trust in failing to make the payments 
due Stewart Company, among others, nothing had 
been done by the surety companies and no action 
taken against them when the present suit whs insti¬ 
tuted and the answer and cross-bill of Stewajrt Com¬ 
pany was filed on May 16, 1928. j 

Sureties Made Parties by Stewart Company. 

j 

The surety companies were not made pajrties to 
this suit by the bill of complaint but were brought in 
by Stewart Company’s answer and cross-bill, Kvherein 
were set forth the facts with reference to the execu¬ 
tion and delivery of said completion bcind for 
$1,200,000 (as well as the companion bond for $300,000 
in which appellee Liberty Trust Company, j trustee 
under the second mortgage was obligee), and the sub¬ 
stantial terms thereof. It was further alleged that 
said bonds were procured at great expense for pre¬ 
miums paid to the sureties out of moneys belonging 
to said Trust; that the obligees in neither of said 
bonds had sought or attempted to recover thereon by 
judicial process; and that the Court should,j before 
granting the equitable relief of foreclosure I of the 
mortgages, require said mortgagees to do equity in 
so far as Stewart Company was concerned by proceed¬ 
ing to enforce their rights under said bonds;. Said 
cross-bill further set forth that j 

i 

i 

“in order that full and complete justice imay be 
done between and among the several parties to 
this suit, and to avoid circuity of action and 
multiplicity of suits, this defendant is advised by 
counsel and therefore avers that the afbresaid 
surety companies, to-wit, Hartford Accident & 
Indemnity Company, Maryland Casualty Com- 
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pany, and The Metropolitan Casualty Insurance 
Company of New York, may and should be made 
parties herein, and that this Honorable Court 
may and should determine the extent of said 
surety companies’ liability under said bonds and 
require them to pay the amount thereof into the 
court to abide the determination by the Court of 
the rights in equity as well as at law of the 
parties hereto” (R. 153, 154). 

And among Stewart Company’s prayers for relief 
contained in said cross-bill are the following: 

“(7) And further * * * as a condition to 

the protection of the liens of the mortgages to 
secure loans advanced under said Loan Agree¬ 
ments, that said parties, through the Obligees in 
said bonds named, be required to seek, demand 
and recover the amounts due and payable by the 
principals and sureties aforesaid upon said bonds; 
or, in the alternative, that this cause be referred 
to the Auditor of the Court to ascertain and re¬ 
port the amounts justly due and payable to said 
parties under said bonds, and, upon the filing of 
said report, that a decree may be entered herein 
for the amounts found to be due, against the 
aforesaid principals and sureties, in favor of the 
party or parties to this suit who may be found to 
be entitled in equity and good conscience thereto. 
(R. 155,156) 

“(8) That this defendant may have such other 
and further relief in the premises as to this Hon¬ 
orable Court mav seem just and equitable” (R. 
156). 

Proceedings Affecting Surety Companies. 

After service of process upon said cross-bill of 
Stewart Company, the surety companies appeared 
specially and moved to quash the process upon the 
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ground, among others, that no answer filed by them 
could create any justiciable issue herein (R. 530- 533). 
After hearing before Mr. Justice Hitz, these motions 
were overruled (R. 550). Thereupon, said companies 
joined in a petition to this Court for the allowance 
of a special appeal from said order of Justice Hitz 
(Original No. 1430, October Term, 1928), which peti¬ 
tion, after due consideration, was denied. Saijd com¬ 
panies then filed in the Court below a motion to 
dismiss the bill of complaint (R. 602). Several of 
the grounds stated in the motion were the same as 
those upon which the motion to quash was based, in¬ 
cluding the ground specifically mentioned above. 
Other grounds raised the question of the right of 
Stewart Company upon the facts alleged by it, jto any 
relief in this cause so far as said surety companies 
were concerned. The latter motion was after* hear¬ 
ing denied by Mr. Justice Gordon (R. 633). j Said 
companies finally answered (R. 634-638). 

At the hearing upon the issues, the facts alleged 
by Stewart Company in relation to the surety bonds 
were established bv the evidence, as hereinbefore 

shown, and no evidence to the contrary was offered. 

i 

Philadelphia Suits Against Sureties. 

j 

Some months after Stewart Company’s cross-bill 
was filed and after Justice Hitz had overruled the 
surety companies’ motion to quash service of process 
upon them (R. 550), to-wit, on October 19, 1928, said 
Shawmut Bank as trustee-obligee instituted separate 
suits upon said completion bond against each of said 
surety companies based upon the defaults of the 
principals, including the defaults in payment of the 
balance due Stewart Company (R. 891). These!suits 


i 
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were filed in the Court of Common Pleas in Philadel¬ 
phia (R. 755); were prosecuted to a conclusion in 
said Court, prior to the final hearing of the present 
suit, and judgments were entered therein in favor of 
said trustee-obligee against each of said sureties for 
the sum of $1,200,000 with interest on $132,000 there¬ 
of from December 1, 1927, and on $1,068,000 thereof 
from May 11, 1928 (R. 755). From the foregoing 
judgments said surety companies appealed, and at 
the time the testimony was being adduced at the final 
hearing below, said appeals were still pending. 

No action had been brought against the surety 
companies by the Liberty Trust Company, trustee 
upon the $300,000 completion bond, so far as the rec¬ 
ord shows. 

Bondholders Out-of-Court Settlement with Sureties. 

At the close of the testimony in the present suit 
on May 8, 1929 (R. 994) the hearing was adjourned 
to enable counsel to comply with the trial justice’s 
request for the submission of briefs prior to the 
oral arguments. When the case was called for ar¬ 
gument on May 27, 1929 (R. 994), Stewart Company’s 
counsel asked leave to offer in evidence printed copy 
of a communication dated May 1, 1929, from the first 
mortgage bondholders’ committee to the holders of 
the first mortgage bonds setting forth the substance 
of a tentative agreement between said committee and 
the surety companies for the settlement among them¬ 
selves (without regard to the present litigation or 
for Stewart Company’s rights) of the liability of the 
sureties upon said completion bond and upon the 
said judgments entered against them in the Phila¬ 
delphia court (R. 994). 



31 


i 

Stewart. Company’s counsel explained to thO, Court 
why the document could not have been offered iearlier 
(R. 994, 1006), and then said (R. 994): j 

“The form in which it was brought to us, was 
a print purporting to be a copy of this iagree¬ 
ment, whereby in effect the surety companies and 
the first mortgagees had undertaken to take out 
of the hands of the court the disposition of some 
of the important issues that are raised by the 
pleadings. I do not think they were successful 
in relieving the Court of the responsibility of 
deciding these issues. We think that it was be¬ 
yond the power of the first mortgagees ahd the 
surety companies to freeze out Stewart &\ Com¬ 
pany, so to speak. But we think that the only 
way we can present this matter to your Honor 
so as to get the benefit of whatever point there 
is in it, is by asking your Honor’s permission to 
offer this contract in evidence on behalf of Stew¬ 
art & Company as an exhibit as a part of its 
case.” j 

After discussion among counsel, in which the! trial 
justice participated, of the tardiness of the offer, of 
the offer being of a copy instead of the original!, and 
of the relevancy of the offered document to the issues, 
and after further offer by Stew T art Company (R.j 997) 
to prove aliunde by one of the parties signatory tp the 
document who w*as then in court, that an agreement 
in accordance with the said printed documents had 
been reached between the first mortgage bondholders, 
through their committee, and the surety companies, 
the following ruling was made and exceptions noted 
(R. 1006): ! 

“The Court: I sustain the objection onj the 
ground of the relevancy. Not on the ground 
that it comes too late. 
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Mr. Covington: That is the real ground on 
which we base our objection. 

The Court: That it was not pertinent or rele¬ 
vant. 

Mr. Latimer: Did you object to the production? 

Mr. Covington: I did object to the production. 

Mr. Latimer: And the Court sustains the objec¬ 
tion to the production of the tentative agree¬ 
ment? 

The Court: Yes. 

Mr. Latimer: And the record will show that 
your Honor has allowed me an exception? 

The Court: Yes. And the counsel that have 
joined in the offer will also be allowed an excep¬ 
tion. 

Mr. Sullivan: We expect to prove—all of those 
who have taken the exception expect to prove 
that this agreement has been approved by the 
majority of the bondholders and is now in effect 
as far as it can legally be in effect.” 

The print of said plan of settlement and tentative 
agreement with the surety companies was marked 
“Stewart Exhibit at hearing of May 27, 1929, for 
identification” and is set forth in the record at pages 
998-1004. 

Opinion of Trial Court. 

Some weeks after the conclusion of the argu¬ 
ments upon the merits (R. 1006) the learned trial jus¬ 
tice delivered the prepared opinion contained in the 
record at pages 1006 to 1023. The reference therein 
to the rights asserted by Stewart Company in re¬ 
spect to the completion bond is the following: 

“James Stewart & Company, a corporation, is 
a defendant to the bill and in its answer and 
cross-bill * * * asks that the surety companies, 
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The Hartford Accident and Indemnity Company, 
The Maryland Casualty Company, and The Met¬ 
ropolitan Casualty Insurance Company | of New 
York, on the completion bonds pay to it jdirectly 
the amount of its lien.” (R. 1008) 

And his conclusion, as follows: 

“The surety bond is not for the benefit of the 
mechanic lienors and no other party can avail 
himself of the surety bond except the trustee for 
the benefit of the first mortgage bond holders. 

“This is not a case of marshaling of| assets. 
One reason against such a course is that the 
lienors would obtain no benefit by a payment of 
the surety bond to the trustee for the bondhold¬ 
ers, as the surety company would be subrogated 
to the trustees’ lien if it did pay the amount of 
its obligation under the bond, and the! junior 
lienors, therefore, would not derive any! benefit 
from forcing the trustees to exhaust its remedv 
against the surety company first.” (R. 1D21) 

Decree. 

Said opinion was followed by the decree (R. 665- 
G77) settling for that Court the rights of the , respec¬ 
tive parties; directing foreclosure of the first mort¬ 
gage by sale, and that the proceeds of sale, after pay¬ 
ment of taxes, expenses of sale, trustees’ commissions 
and fees for legal services in this suit, be first Applied 
to the payment of principal and interest of firsjt mort¬ 
gage bonds; second to the payment of principal and 
interest of the second mortgage bonds, etc. 

Appeal from said decree was duly noted Stew¬ 
art Company (R. 676). 


i 
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Sale. 

At the foreclosure sale which followed the property 
brought $4,005,000, and said sale was thereafter duly 
ratified by the Court (R. 740). The purchaser was 
Hooper, Kimball & Williams, Inc. (R. 740), the Bos¬ 
ton banking house which had promoted the sale of 
second mortgage bonds (R. 779). 

Facts Uncontroverted. 

It is believed that there have been included in the 
foregoing Statement of the Case no facts about which 
there can be any dispute. At any rate, the effort 
has been to exclude from said Statement every al- 
leged fact about which there remains any contro¬ 
versy upon the record. 

ASSIGNMENT OF ERRORS. 

The Court below erred: 

1. In entering the decree herein of June 29, 1929, 
insofar as Stewart Company is concerned (R. 683). 

2. In holding that Stewart Company is not entitled 
to payment of its established claim by the surety com¬ 
panies on account of the completion bond in the sum 
of $1,200,000 dated April 1, 1926, in which appellee 
The National Shawmut Bank of Boston, trustee, is 
named as obligee and said surety companies are 
sureties. (R. 683) 

3. In refusing to hold that Coffin & Burr, Inc. and 
the first mortgage bond-holders were bound by Cof¬ 
fin & Burr’s election, exercised under an express pro- 
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vision of its loan agreement, to complete said build¬ 
ing (of which election due notice was given to the 
aforesaid surety companies) and that such election 
inured to the benefit of this appellant, so that this 
appellant in thereafter completing the erection of 
said building became entitled to the benefit j of said 
election and of the security of the first rportgage 
surety bond, for the payment of the balance! due it. 
(R. 684) 


4. In refusing to hold that the first mortgagee, as 
a condition of the relief herein, should first; collect 
and apply upon its mortgage indebtedness, the 
amounts recovered by it March 18, 1929 (to wit, 
$1,200,000, and interest), in certain suits against said 
surety companies upon the completion bornjl. (R. 
684) * 


5. In refusing to hold that the first and ! second 
mortgage surety bonds, being assets available to the 
plaintiff and defendant National Shawmut j Bank, 
trustee, as additional security for said mortgage 
loans, said plaintiff and said defendant should be re¬ 
quired to realize upon these assets and apply the 
proceeds therefrom in reduction of the mortgage in¬ 
debtedness as a condition to granting their prayers 
for foreclosure of the mortgages (R. 684). 


6. In refusing to hold that the trustees of the first 
and second mortgage bonds, as a condition of relief 
herein, should be required to collect and receive the 
moneys or damages under the so-called completion 
bonds held by each of said trustees and to use and 
apply the same as provided in Section 9 of Article 
XI of each of such mortgages (R. 684). 


i 
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7. In excluding evidence offered by Stewart Com¬ 
pany, through witness A. M. Stewart, directing head 
of said corporation, that it was upon the strength of 
and in reliance upon reports made to him by the wit¬ 
ness Watts of the existence and nature of the comple¬ 
tion bond for $1,200,000 that Stewart Company en¬ 
tered into the contract for the erection of the build¬ 
ing (B. 685). 

8. In refusing to admit in evidence document 
marked * 4 Stewart Exhibit at Hearing May 27, 1929, 
for Identification” tending to prove that the afore¬ 
said surety companies, after issues joined in this suit, 
purchased and became the owners of all or substan¬ 
tially all of the first mortgage bonds, and thereby 
became and were the real parties in interest under the 
first mortgage. (B. 683) 

9. In entering the decree of June 29, 1929, in face 
of the evidence adduced tending to prove that said 
surety companies had become the owners of all or 
substantially all of said first mortgage bonds, with¬ 
out requiring as a condition to the entry of the fore¬ 
closure decree, the payment by said surety companies 
of the established claim of Stewart Company (B. 
683). 

Counsel have concluded that it is unnecessary to 
include other errors assigned by Stewart Company 
in the trial court (B. 683-685), as it is believed the 
foregoing present questions which will enable this 
court to afford that company adequate relief without 
going into questions which would involve the consid¬ 
eration of a considerable portion of the voluminous 
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record. A small part only (to which careful refer¬ 
ences are herein made) has relation to the points to 
be discussed on behalf of Stewart Company, j 

This company was but. one of a number of parties, 
each with distinct and to some extent unrelated claims, 
who noted and perfected appeals. This fact! and the 
voluminous pleadings and documents accohnt in a 
great measure for the size of the transcript. | 

ARGUMENT. 

I 

The foregoing assignments of error raise the four 
points heretofore stated, supra, p. 3, and I for the 
sake of clearness said assignments will be discussed 
under those four heads. 


L 

i 

STEWART COMPANY UNDER THE FACTS OF 
THIS CASE IS ENTITLED IN A COURT OF 
EQUITY TO THE PROTECTION OF THE 
$1,200,000 COMPLETION BOND. 

i 

It was five and a half months after the additional 
parcels, adjacent on G Street to the original parcels, 
had been acquired by the Trust and the completion 
bonds of $1,200,000 and $300,000, respectively, had 
been given, that Stewart Company entered into its 
contract to erect the Washington Building, at a guar¬ 
anteed maximum price of $1,371,869 (R. 29$). At 
that time there were recorded mortgages for |an ag¬ 
gregate sum of $4,100,000 upon the land, and prac¬ 
tically all of the mortgage bonds had been sold. (R. 
1014)’ I 

Of said mortgage indebtedness, and of the I provi¬ 
sions of the mortgages, Stewart Company and all 


i 




other persons entering into contracts with the Trust, 
were bonnd to take notice. 

Such persons were likewise pnt upon notice of the 
loan agreements between the lenders and the Trust 
because they are referred to in both the declaration 
of trust and in the mortgages, and also of the com¬ 
pletion bonds because both the mortgages and the 
loan agreements make specific references thereto. 

Knowledge Possessed or Imputed to The Sureties. 

The appellee corporations which became sureties 
upon the Trust’s said completion bonds had full 
knowledge of the nature of the project for acquiring 
the land in Washington and erecting said building, 
and also of the provisions of the several instruments 
above mentioned which were executed on July 10, 
1925. 

Said surety companies had been in correspondence 
with Hagar (acting for the Trust) prior to the or¬ 
ganization meeting upon the last-named date and 
their representatives were present with the other in¬ 
terested parties in the office of Hagar’s City Central 
Corporation on that occasion (supra, p. 10). 

Said surety companies therefore knew also, or had 
ample opportunity to know, the contents of the decla¬ 
ration of trust, the mortgages, and the loan agree¬ 
ments, executed upon the date last mentioned. Just 
what they may have actually known does not appear 
in the record, as no evidence was offered by them, 
but full knowledge of everything contained in said 
instruments must be imputed to them because their 
said completion bonds refer to all of said instruments, 
and expressly make the loan agreements and mort¬ 
gages parts of said bonds “as fully to all intents and 
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purposes as if set forth in the body hereof.** (R. 574.) 

Hence, said surety companies knew or should have 
known the following facts when they executed the 
original bonds for $800,000 and $200,000 dated July 
13, 1925, and the substitute bonds for $1,200,000 and 
$300,000 dated April 1, 1926: 

That a large office and mercantile building was to 
be erected under a contract to be thereafter made 
with some builder; that such builder was bound to 
take notice that he could look only to the property 
of the Trust for the fulfillment of the Trust’s! obliga¬ 
tions, and would have no right of action [against 
either the trustees or shareholders; that the Tijust had 
and planned to have no other property than the site 
at New York Avenue, Fifteenth and G Streets, and 
the building when erected thereon; that mortgages 
to the extent of over four million dollars were! placed 
upon the property on the very day the Trust vras 
organized and conveyances of said property! to the 
Trust were made; that this large principal suin with 
all interest which might be unpaid would have to 
come out of the property before the contractor for 
the erection of the building could enforce his lien; 
that such builder, like themselves, would be pdt upon 
notice, in entering into a contract with the trustees 
of the terms of the declaration of trust, of the loan 
agreements and the mortgages, because the first 
named constituted the authority of said trustees, 

and the second and third were therein referred to; 

i 

and, finally, that such builder would be fully ^dvised 
by said instruments, if not otherwise, of the existence 
of the completion bonds. 

With their eyes open to the exact situation! which 

would face any builder who might undertake to erect 

. 

j 

i 

I 

* i 


i 
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the projected building, the surety companies executed 
the completion bonds involved in this appeal. 

Reliance of Stewart Company Upon 
Completion Bond. 

Before entering into the contract with the Trust 
for the erection of this expensive structure, Stewart 
Company naturally desired to be satisfied that ade¬ 
quate provision had been made for the payments to 
the contractor as thev should become due. In order 
to ascertain the facts, Mr. Watts, assistant to Alex¬ 
ander M. Stewart, the directing head of Stewart Com¬ 
pany was sent by Mr. Stewart to Hagar. Hagar 
showed Watts his financial set-up of first and second 
mortgage money and of the proposed issue of 18,000 
shares of preferred stock of par value of $100 (R. 
911). 

Hagar also informed Watts of the $1,200,000 com¬ 
pletion bond held by appellee, National Shawmut 
Bank, trustee-mortgagee, and showed him the first 
mortgage provisions for the execution and delivery 
of such bond, and the circular issued to the public 
by appellee Coffin & Burr (lender of the first mort¬ 
gage money) containing the following statement: 

i 

“ Completion of the building free from mechan¬ 
ics’ lien is guaranteed by the Hartford Accident 
& Indemnity Company, the Maryland Casualty 
Company, and The Metropolitan Casualty Insur¬ 
ance Company of New York, under joint and 
several bond, in the amount of $1,200,000.” (R. 
909) 

Watts testified to the above facts at the trial and, 
further, that after he was convinced that there was 
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this completion bond, he was satisfied to and did 
recommend that his company enter into the building 
contract; that he depended upon the surety bpnd and 
the financial set-up shown him by Hagar and, as his 
company would have its lien, he was willing to go 
ahead; that he (Watts) did not have authority to 
make the contract without Mr. Stewart’s approval, 
and so reported what he had learned to Mr. Stewart. 
{supra pp. 17-19) 

Mr. Stewart was then called as a witness oh behalf 
of his company and testified that he was the directing 
head of said company and that he had discussed fully 
the matter of the proposed contract for the Washing¬ 
ton Building with Mr. Watts who had reported to 
him. Thereupon, counsel for Stewart Company 
undertook to inquire of Mr. Stewart as to the; nature 
of said reports and what action was taken j by his 
company upon the strength thereof, but upoil objec¬ 
tion the trial justice ruled that such testimony was 
inadmissible {supra p. 20). 

To the foregoing ruling an exception was reserved 
on behalf of Stewart Company, and its counsel made 
the following offer of proof by said witness Stewart: 

I 

“That he directed the execution of the con¬ 
tract on the strength of the report of the exis¬ 
tence of the said completion bond; that ;as the 
directing head of his company, it was the wit¬ 
ness’ responsibility and duty to determine what 
contracts his company should enter info and 
which it should not; that he directed Mr. Watts 
to get information in regard to the financiiig and 
the provision that would be made for payment 
for Stewart & Company’s contract; that Mr. 
Watts reported to him what he had learped in 
Boston from Mr. Hagar from the first mortgage 


i 
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and the Coffin & Burr circular as to the comple¬ 
tion bond, and that it was upon the strength of 
that report by Mr. Watts that witness author¬ 
ized the execution and delivery of their contract 
of September 15, 1926/’ {supra, p. 20.) 

The error in ruling out the proposed evidence of 
Mr. Stewart is one of the questions hereinafter con¬ 
sidered. 

Sufficient appears from the testimony of Watts, 
which was unimpeached and uncontradicted, to es¬ 
tablish that the Stewart Company contract with the 
Trust was entered into with actual knowledge by that 
company 6f the completion bond and his testimony 
likewise tends to prove Stewart Company’s reliance 
upon its guaranty of the completion of the building 
free of liens. 

Payment of Bond Premiums. 

The large premiums paid to the appellee surety 
companies as the consideration for assuming the 
obligations of said completion bond had to come out 
of the funds upon which Stewart Company was 
obliged to rely for payment for its services, labor 
and materials furnished in the erection of the build¬ 
ing (supra p. 16). There was no other money out of 
which said premiums could have been paid and no 
personal liability anywhere. Hence, as said fund 
was approximately $200,000 short of the amount pay¬ 
able to Stewart Company when its contract was com¬ 
pleted, it is entirely fair to say that that company, in 
a very real sense, ultimately bore the entire expense 
of said premiums. 



Right to Remedy at Law Not Involved \ 

The question presented is not whether Stewart Com¬ 
pany might have maintained an action at law against 
the sureties upon the completion bond. Ip many 
cases a recovery at law by a person not named in a 
contract has been sustained where the court was able 
to find from the terms of the contract and the sur¬ 
rounding circumstances that a benefit to such third 
person was intended by the parties (Note 27 L. R. A. 
pp. 573 to 591, and cases there collected)] The 
right at law of a third party beneficiary is ade¬ 
quately set forth in the official draft of the American 
Law Institute’s Restatement of the Law of Contracts, 
published September 15, 1928, which is the final draft 
upon this topic. 

Section 133 (a) of said Restatement defines a donee 
beneficiary as follows: 


“(1) Where performance of a promise in a 
contract will benefit a person other than the 
promisee, that person is (a) a donee beneficiary 
if it appears from the terms of the promise in 
view of the surrounding circumstances that the 
purpose of the promisee in obtaining the promise 
of all or part of the performance thereof is to 
make a gift to the beneficiary or to confef upon 
him a right against the promisor to some per¬ 
formance neither due nor supposed or asserted 
to be due from the promisee to the beneficlarv:” 
(p. 153) 


In Section 133 (2) referring to the above, 
said: 


it is 


* * * 


is a gift 


“Such a promise as is described 
promise” (p. 153), 
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and, continuing in the same section: 

“A single contract may consist of a number of 
promises. One or more of them may require 
performance to the promisee; others may require 
performance to persons not parties to the con¬ 
tract. Of these latter promises, some may be of 
the type stated” above (p. 153). 

Among the illustrations of a donee beneficiary 
given under Section 133 (1) (a) is this: 

“4. D contracts to build a house for A. A 
obtains from B a bond in which B promises A 
that all D’s creditors for labor and materials who 
may acquire a lien on the house shall be paid. 
C is such a creditor of D’s. C is a donee benefici¬ 
ary.” (p. 155.) 

In Section 135 referring to the enforcement of the 
promise it is stated: 

“a gift promise in a contract creates a duty of 
the promisor to the donee beneficiary to perform 
the promise; and the duty can be enforced by 
the donee beneficiarv for his own benefit;” (p. 
159) 


and 


“no assent by a donee beneficiary to the con¬ 
tract or knowledge on his part of its existence is 
necessary to give him a right of action on it.” 
(p. 165.)* 

and, in Section 139: 

“It is not essential to the creation of a right 
in a donee beneficiary * * * that he be identified 
when a contract containing the promise is made.” 
(p. 165.) 
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In the present case it is obvious that a direct result 
of the performance by the surety companies of their 
obligations under the completion bond would have 

i 

been the payment of the balance due Stewart Com¬ 
pany. | 

In 6 Ruling Case Law, at pp. 886-887, it isj stated 
that: j 

i 

i 

“It is not sufficient that the performance of 
the covenant may benefit a third person. It must 
have been entered into for his benefit, or at least 
such benefit must bo the direct result of perform¬ 
ance and so within the contemplation oi the 
parties. * * * Of course, the name of the person 
to be benefited by the contract need not be given 
if he is otherwise sufficiently described or; desig¬ 
nated. Indeed, he may be one of a class of per¬ 
sons, if the class is sufficiently described orj desig¬ 
nated. In any case where the person to b$ bene¬ 
fited is in any manner sufficiently described or 
designated, he may sue upon the contract/’ 

In a case in the Court of Appeals of Maryland in 
which one of the present appellee surety companies 
was appellant,—Hartford Accident & Indemnify Co. 
vs. W. & J. Knox Net & Twine Co., 150 Md. 40, 132 
Atl. 261, a subcontractor as use plaintiff sued the 
surety upon the general contractor’s bond. The sole 
question the Court said was 

i 

“Whether or not the obligation of the bond sued 
on covers the claims of a subcontractor, yffio is 
not a party to the bond, for labor and materials 
furnished the principal contractor, in the ab¬ 
sence of any loss resulting to the obligee of the 
bond.” (p. 261) 
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The bond in question was conditioned in the usual 
form upon the faithful performance by the principal 
and indemnification of the owners, and further to 
“pay all persons who have contracts directly with 
the principles for labor or materials”. 

The ,d e ^ en( iant demurred to the declaration, con¬ 
tending that the bond covered only the obligee 
(owner), and that in the absence of any loss to the 
obligee from the contractor’s failure to pay the sub¬ 
contractor, there could be no recovery. The de¬ 
murrer was overruled and defendant, electing to 
stand upon it, took this appeal. , 

The appellate court, after referring to the old doc¬ 
trine that a surety is a favorite of the law and to the 
modern development of corporate bonding companies 
whose business it is to become sureties for profit, 
said that the business of these corporations is in all 
essentials practically that of an insurer and liability 
upon their bonds has been greatly extended. 

As to the surety’s liability, the court said the 
question whether or not such a bond as the one sued 
on covers such claims as that of the use plaintiff 
was “one of intention, to be determined by the mean¬ 
ing of the covenants and conditions of the bond”. 

Applying that test the court said: “it is difficult 
to escape the conclusion that it was meant to cover 
the claims of those furnishing labor and material”. 

The court refers to the first part of the condition, 
(that for the indemnification of the owner) as “un¬ 
doubtedly sufficient to protect the owners or obli¬ 
gees”, and “if this language would protect the own¬ 
ers against such claims, what necessity exists for 
adding the words ‘and shall pay all persons who have 
contracts directly with the principals for labor and 
materials’?” 
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i 

i 


The opinion then refers to the cardinal rule of con¬ 
struction that, 4 ‘whenever possible, all the terms of a 
written instrument will be given effect”, and apply¬ 
ing this rule says that it would seem to require that 
the provision just quoted should be treated as some¬ 
thing more than mere repetition and surplusage. 

The court concludes: 

i 

l 

“it seems clear to us that the condition of the 
bond in this case, when fairly interpreted, un¬ 
dertakes to cover, not only any loss sustained 
by the owners, but also any loss suffered by 
those who furnished labor or materials directly 
to the principals, and, in our opinion, suclj an in¬ 
terpretation representing as it does the expressed 
intention of the parties, renders the surety liable 
to those who furnished such labor or materials”, 
(p. 263) j 

i 

I 

In a dissenting opinion in the above case, Reliance 
was placed upon the case of Fosmire vs. Natl. Surety 
Co., 229 N. Y. 44, 127 N. E. 472, hereinafter men¬ 
tioned, which the New York court later distinguished 
clearly from such a case as is here presented for 
decision. (See Johnson Service Co. vs. E. H. jMonin, 
decided by the New York Court of Appeals during 
the present year, and hereinafter cited.) 

i 

I 

Equitable Right Asserted. 

i 

But Stewart Company is here asserting an equitable 
right by cross-bill in a court of equity, in a c^use in 
which it was made a party defendant by the original 
bill, filed by the obligee of the $300,000 completion 
bond, and by the cross-bill of the obligee in the 
$1,200,000 bond, in both of which equitable relief was 
sought against Stewart Company. 


i 
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In Page on Contracts, Sec. 1318 (1st Ed.) the 
author in discussing the right of third persons to 
enforce the contract in equity, says: 

“The right of a third person to enforce a con¬ 
tract made for his benefit, was recognized in 
equity at an early date and has been constantly 
enforced in most jurisdictions.” (p. 2036) 

“In states which do not recognize the right 
of the third person to sue at Common Law, the 
equitable doctrine is of course important, as be¬ 
ing the only means of enforcing the grantee’s lia¬ 
bility.” (p. 2039) 

All parties to said completion bonds, including the 
surety companies, are before the Court, and there¬ 
fore equity and justice may be done without circuity 
of action or multiplicity of suits and with due regard 
for the equities of all of the parties, as prayed in 
Stewart Company’s cross-bill (supra p. 28). 

Every fact alleged by Stewart Company in said 
cross-bill bearing upon its asserted right under the 
completion bond, was abundantly proved by uncon¬ 
tradicted evidence at the trial. 

The position of the parties to the bond and the 
circumstances under which it was given having 
been set forth, reference is now to be made to certain 
of the terms of said bond. 

Said bond obviously has a double aspect. It is in 
part an ordinary bond to indemnify the mortgagee 
and in part the direct obligation of the sureties to 
pay the cost of the erection and completion of the 
structure if the owners fail to do so. These obliga¬ 
tions are as distinct as if they had been embodied in 
separate instruments. Like the statutory bond in- 
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volved in Equitable Surety Company vs. U r S., 234 
U. S. 448 (quoting from the Supreme Court’s opin¬ 
ion) : ! 

j 

“The obligation has a dual aspect, |it being 
given, in the first place, to secure to the! Govern¬ 
ment the faithful performance of all obligations 
which the contractor may assume towards it; 
and, in the second place, to protect thirc^ persons 
from whom the contractor may obtain ipaterials 
or labor; and * * * these two agreements are as 
distinct as if contained in separate instrl|iments. ,, 

The provision of the present bond by which the 
sureties secure to the obligee the faithful performance 
of all obligations of the principal named, is as fol¬ 
lows: Said sureties agree to 

i 

i 

“Save, hold and keep said Obligee wholly free 
and harmless of and from any and all claims, 
costs, suits, judgments, counsel fees, expenses 
and damages of whatsoever nature or description 
which may be incurred, suffered or permitted by 
said Obligee because of any default whatsoever 
on the part of the Principals in the keeping, per¬ 
forming and discharging of any of the terms, cov¬ 
enants, or conditions hereinabove set forth on the 
part of the Principals to be kept, performed or 
discharged, or under the terms of said Indenture 
of Mortgage or of said Loan Agreement or of said 
Supplemental Indenture of Mortgage or of said 
Supplemental Loan Agreement, prior to the com¬ 
pletion of the erection, construction and equip¬ 
ment of said structure * * * and payment there¬ 
for free from liens” (supra p. 14). 

i 

The provision of said bond which affords protec¬ 
tion to the builder and others similarly situated is 


i 

| 

i 

| 
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that in which the sureties agree, in addition and not 
as an alternative to the above, to 

“Make good any default on the part of the Prin¬ 
cipals under any of the terms, covenants or con¬ 
ditions hereinabove set forth on the part of the 
Principals to be kept and performed, or under 
the terms of said Indenture of Mortgage 
or of said Loan Agreement or of said Supple¬ 
mental Indenture of Mortgage or of said Supple¬ 
mental Loan Agreement, up to and including the 
completion of said structure * * * and its equip¬ 
ment and payment therefor free from liens in 
the same time and in the same manner as said 
Principals are obliged so to do and perform’’ 
(supra p. 15). 

What are the “terms, covenants or conditions” 
thereinbefore set forth on the part of the princi¬ 
pals to be kept and performed, which are referred 
to in both provisions above quoted? 

They are these: 

1. To “make, construct, erect and equip or 
cause to be made, constructed, erected and 
equipped” the aforesaid building in accordance 
with the terms of the mortgage and loan agree¬ 
ment. 

2. To “complete or cause to be completed the 
erection, construction and equipment” of said 
building as required by the mortgage and loan 
agreement. 

3. To “pay or cause to be paid fully and punc¬ 
tually the cost of such erection”, etc. 

4. To “perform or cause to be performed until 
the completion” and equipment of said building 
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“and payment in full therefor, free from liens, 
all obligations of the principals” under said 
mortgage and loan agreement, (supra, pp. 13, 
14) I 

| 

It is thus apparent that the provisions j of these 
bonds differ in most important particulars from the 
usual bond of indemnity, and that they arfe in law, 
what the parties interested in this enterprise have 
called them from the beginning, “completion” bonds 
guaranteeing payment for the erection of the; building 
free and clear of all liens of any nature. 

But the terms above referred to are not all. The 
bonds contain other direct promises of the sureties: 

“This bond is executed, delivered and accepted 
upon the following terms and conditions 1 , and the 
express covenant of the sureties that: * j* * 

“2. The Sureties shall repay to the obligee all 
sums paid by it * * * to make good any de¬ 

fault of the Principals under the Loan Agree¬ 
ment or the Indenture of Mortgage or the Sup¬ 
plemental Loan Agreement or the Supplemental 
Indenture of Mortgage, forthwith as each pay¬ 
ment is made, with interest thereon at the rate 
of six per cent (6%) per annum from the time 
of each payment; . 

“3. The Sureties will at their own cost and 
expense defend any and all claims, suits; action, 
or causes of action brought to establish any 
mechanics ’ or other liens included in the condi¬ 
tion of this bond.” {supra, p. 15.) j 

i 

And even that is not all. The bonds contain the 
further promise of the Sureties that 

“4. If, pursuant to the terms of the Loan 
agreement or Supplemental Loan Agreement, the 


i 

j 

| 

! 
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Obligee or the Lender shall proceed with the erec¬ 
tion, construction and equipment of said struc¬ 
ture * * * 

‘'Then and in that event the Sureties agree to 
pay over to the Obligee from time to time as re¬ 
quested by it in writing, and within five days of 
each such request, such sums as shall be re¬ 
quired * * * f or completion of the erec¬ 

tion, construction and equipment of said struc¬ 
ture. 

“Upon completion of the erection, construc¬ 
tion and equipment of said structure * * * 

free from liens any balance of sums paid by the 
Surety not required as above provided shall be 
repaid by the Trustee to the Sureties together 
with interest if any allowed thereon by the Trus¬ 
tee.’’ ( supra , pp. 15, 16) 

After Stewart Company, in reliance upon the se¬ 
curity of the aforesaid bond, entered into the con¬ 
tract for the erection of the building (supra, pp. 17- 
20) it pressed the structure to completion, and paid 
all of its sub-contractors, laborers and materialmen 
in full. Yet when it turned over the building to the 
owner there was due to it upon its said contract ap¬ 
proximately $200,000 and no part thereof has ever 
been paid. 

Among the references to the completion bond in the 
first mortgage is the provision that in the event of 
default under the loan agreement or said mortgage, 
any money received under the completion bond 

“shall be used to make good the default on ac¬ 
count of which it vras received or shall be ex¬ 
pended in the completion of the building as con¬ 
templated in the Loan Agreement.” (supra, p. 9) 
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The first default of the mortgagor was its failure 
to pay in full the architects’ certificate to Stewart 
Company of October 8, 1927, the payment on account 
thereof being nearly $8,000 short (supra, p. 23). The 
second default was in the mortgagor’s failure to pay 
any part of the architects’ certificate to Stewart Com¬ 
pany of November 5, 1927, for $188,154.95 (Id). On 
November 30, 1927, Stewart Company filed its notice 
of mechanic’s lien, and on the day following the mort¬ 
gagee, National Shawmut Bank, as obligee named in 
the completion bond, notified the surety companies 
of that action, and called upon them, inter alia, 

i 

! 

“to make good the defaults of the Washington 
Central Trust in its failure to pay sums due to 
James Stewart & Company, Inc., in connection 
with the erection, construction and equipment of 
said building, * * * and to take all necessary 
steps to secure the discharge of the mechanic’s 
lien so filed on behalf of James Stewart & Co., 
Inc. * * *” (supra, p. 24) j 

i 

As fullv set forth in the Statement of the Case 
(supra, pp. 26, 27) the surety companies paid no at¬ 
tention to the default notices and the demands for 
them to fulfill the obligations of their bond, | and no 
action was taken by the obligee to enforce the surety 
companies’ liability thereunder till after Stewart 
Company’s cross-bill was filed herein making the 
surety companies parties to this suit, setting up the 
facts upon which Stewart Company asserted rights 
under said bond and praying that as a condition to 
granting the relief prayed by the mortgagees-obligees, 
they I 

i 

i 

i 

i 

i 
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“be required to seek, demand and recover the 
amounts due and payable by the principals and 
sureties aforesaid upon said bonds; or, in the 
alternative, that this cause be referred to the 
Auditor of the Court to ascertain and report the 
amounts justly due and payable to said parties 
under said bonds, and, upon the filing of said re¬ 
port, that a decree may be entered herein in the 
amounts found to be due, against the aforesaid 
principal and sureties, in favor of the parties 
to this suit who may be found to be entitled in 
equity and good conscience thereto.” (supra, p. 
28) 

Notwithstanding the facts hereinbefore set forth 
had been fully developed by the evidence and pre¬ 
sented in oral argument and briefs, the only answer 
to this prayer by the trial justice in his prepared 
opinion (R. 1006 to 1023) is the following: 

“The surety bond is not for the benefit of the 
mechanic’s lienors and no party can avail him¬ 
self of the surety bond except the trustee for 
the benefit of the first mortgage bondholders.” 

With the completed structure erected by Stewart 
Company giving what appeared to be ample security 
to the first mortgage bondholders, the indifference 
of their trustee, the obligee named in the bond, to the 
enforcement of the surety companies’ liability is not 
difficult to understand. 

But following Stewart Company’s demand in its 
cross-bill that said trustee be required to enforce the 
sureties’ obligations under the bond, said trustee- 
obligee did later institute suits against the sureties 
in Philadelphia, and before the present cause came 
on for final hearing said obligee had recovered judg- 



i 

i 

| 

j 
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ments against each of said surety companies! for the 
full penalty of said bond and interest from the dates 
of defaults. Evidence of said judgments was intro¬ 
duced at the trial below, and at the date of the fore¬ 
closure decree said judgments, with accrued interest, 
amounted to nearly one million three hundred thou¬ 
sand dollars {supra, pp. 29, 30). 

By said foreclosure decree of June 29, 1^29 (R. 
665-677) the total indebtedness to the first mortgagee, 
including principal, interest, and interest upofi inter¬ 
est to May 11, 1928, was fixed at $3,489,314i32 plus 
interest from May 11, 1928, which amounted to $237,- 
273.37, plus other items (including a counsel fee of 
$80,000, allowed the first mortgagee by the trial jus¬ 
tice), amounting to $90,470.18, making a grahd total, 
payable to the first mortgagee out of the proceeds of 
the foreclosure sale, of $3,817,057.87 plus interest to 
accrue to date of settlement of sale. 

The price which the property brought at the forced 
sale was $4,005,000 {supra, p. 33) from which would 
have to be deducted expenses of sale and of 'the re- 

j 

ceivership. 

It is therefore obvious that, in addition i to the 
proceeds of sale, it could require but a small por¬ 
tion of the nearly $1,300,000 recovered from the 
surety companies to satisfy every demand of the first 
mortgagee. 

What became of these judgments does not appear 
in the record. Counsel for Stewart Company learned 
just as the last testimony was being offered,! at the 
end of a four weeks trial, of a supposed settlement 
agreement between the surety companies and the 
first mortgage bondholders and sought to introduce 
evidence, before the arguments were started,! touch- 

j 

i 

i 

i 
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ing this supposed agreement but this evidence was 
excluded on the ground that evidence of such agree¬ 
ment was not relevant to the issues in the present suit 
(supra, pp. 30-32). 

The puling of the trial Justice in excluding this 
evidence was duly excepted to and constitutes one 
of the assignments of error to be later considered. 

The Rule Applicable and the Supporting 

Authorities. 

The question now under consideration comes to 
this: 

May it be fairly inferred from the terms of the 
completion bond and the circumstances under which 
it was given, hereinbefore set forth, that the parties 
thereto intended that payment should be made to the 
builder by the sureties, in case of default by the 
principal, and that such builder might rely upon the 
obligations of the bond for such payment? 

As before suggested, it is of no concern here 
whether an action at law might have been main¬ 
tained by the builder, or even whether he could have 
brought an independent suit in equity. Upon the first 
of these questions at least there are conflicting deci¬ 
sions "which do not require consideration. 

Here, the builder, brought into equity for the pur¬ 
pose of foreclosing his rights, asserted an equitable 
right, and asked the Chancellor, who had all parties 
in interest before him, to do full and complete jus¬ 
tice, by requiring those who were seeking equity to 
do equity. 

The first mortgagee, having instituted suits against 
the surety companies and recovered judgments for the 
full amount of the bond (predicated in part upon the 


i 


I 

I 

i 
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defaults in payments to Stewart Company)! is to be 

treated in equity as a trustee for Stewart Company’s 
benefit of so much of the recovery above the amount 
required for the trustee’s own protection, as will sat¬ 
isfy the established claim of Stewart Company. 

In 1 Williston on Contracts, under the heading “A 
Court of Equity is the Appropriate Forum”, in Sec. 
358, it is said: 

“There is no satisfactory solution of these diffi¬ 
culties in the procedure of a court administer¬ 
ing legal remedies only. But one of the func¬ 
tions of equity is to provide a remedy where the 
common-law procedure is not sufficiently elastic, 
and no opportunity can be found for the ex¬ 
ercise of this function more appropriate than 
the sort of case under consideration. Much of 

the difficulty of the situation arises from the fact 
•/ 

that three parties are interested in the contract. 
Common-law procedure contemplates liut two 
sides to a case, and cannot well deal witjh more. 
Equity can deal successfully with any j number 
of conflicting interests in one case, since defen¬ 
dants in equity need have no community of in¬ 
terest, and under the procedure of the So-called 
code States, the same thing is possible j though 
separate courts of equity are abolished. M 

i 

i 

In 6 R. C. L. at pages 884, 885 after referring to the 
rule that a third person may enforce a promise made 
for his benefit even though he may be “a stranger 
both to the contract and the consideration,” it is 
said: 


“This doctrine, originally an exception! to the 
rule that no claim can be sued upon contractually 
unless it is a contract between the parties to the 
suit has become so general and far reaching in 


I 

i 
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its consequences as to have ceased to be simply 
an exception but is recognized, within certain 
limitations, as an affirmative rule * * * 

u There is great diversity of opinion as to 
what the real basis of the rule is, and at least five 
different grounds have been mentioned upon 
which the rule, in some of its phases, is sup¬ 
posed to rest. The rule has been variously 
stated as resting upon a trust relationship, the 
equitable right of subrogation, agency, privity of 
contract by substitution, or the broad equity of 
the transaction .* 9 

It is believed that this court has not been called 
upon before to pass upon a case at all similar to that 
here presented, and the only case counsel have found 
in this cpurt ruling upon a right asserted under a con¬ 
tract by a person not a party thereto, is Sun Indem¬ 
nity Co. vs. x\merican University, 58 App. D. C. 184. 

In that case the court was unable to find in the 
terms of the bond or the surrounding facts and cir¬ 
cumstances an intention that the third person (plain¬ 
tiff) should have a right of action at law upon the 
bond. The following comparison of the facts there 
and here discloses at once that the two cases are ut¬ 
terly dissimilar: 

(a) There, the third person brought a direct action 
at law in his own name against the surety upon the 
bond. Here, Stewart Company was brought into 
Equity as a defendant against whom equitable relief 
was sought, by the obligees of the completion bonds, 
in which suit the principals of the bonds were also 
made parties, and thereupon Stewart Company filed 
a cross-bill for equitable relief from the obligees and 
sureties, the latter being made parties to the cause 
by said cross-bill. 
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(b) There, the use plaintiff was not shown to have 
had knowledge of the existence of the bond when he 
contracted to furnish material for the building; Here, 
such prior knowledge by Stewart Company is fully es¬ 
tablished. 

(c) There, it did not appear that anything was ever 
said or done by the parties to the bond indicating in 
any manner to the use plaintiff that the bond was 
intended for his protection. Here, the facts are that 
before Stewart Company would agree to erect the 
building it sought assurances from the owner (the 
Trust) of its ability to meet the payments as they 
should become due, and among other things was ad¬ 
vised by the owner of the existence of the $1,200,000 
completion bond; and further, that Stewart Company 
was legally put upon notice of the existence and terms 
of said bond, and the sureties knew the builder 
would be. 

(d) There, it did not appear that the use plaintiff 
contracted in reliance upon the bond as protection to 
it in furnishing material for the building. Here, the 
evidence, admitted or offered, was that Stewart Com¬ 
pany did contract in reliance upon said completion 
bond. 

(e) There, it was shown that the use plaintiff paid 
no part of the premium of the bond. Here, the j entire 
cost of the completion bond was ultimately bofne by 
Stewart Company as hereinbefore shown. 

The features of the Sun Indemnity case which thus 
differentiate it from the present, were adverted to by 
this Court in its opinion in that case, and the opinion 
contains nothing to suggest that upon facts such as 
are present here relief would be denied in a court of 
equity. 


! 

i 


i 


60 


A case similar to Sun Indemnity Company v. Amer¬ 
ican University and cited in this court's opinion, is 
Fosmire v. National Surety Company, 229 N. Y. 44. 
The latter like the former was an action at law against 
the surety and the only difference is that in one the 
plaintiff was a materialman while in theddfcker plain¬ 
tiff was a laborer. In both it was squarely held that 
the terms of the bonds there involved did not evidence 

i 

an intention that such third persons should have the 
right to sue upon them. The opinion in the New' York 
case, hovrever, expressly reserved the question of the 
right of such persons under such a bond if the action 
were prosecuted by the obligee for the benefit of such 
persons, thus 

“The statute does not permit, and the Commis¬ 
sion in exacting the bond did not intend, that the 
security should be exhausted at the instance and 
for the benefit of persons other than the state 
itself. What the defendant’s liability would be if 
the action were prosecuted by the people we need 
not now determine. That question is not here. 
This case is decided when we hold, as we now do, 
that the action will not lie at the suit of the 
plaintiff now before us.” 

The court thus intimated that bonds so conditioned 
might afford protection to third persons if the action 
v r ere brought on their behalf by the obligee. 

That very question arose in a very late case in the 
same court,—Johnson Service Company v. E. H. 
Monin Inc., decided May 6, 1930, reported in 171 N. E. 
at p. 692. The opinion of the court w r as unanimous 
and v r as written by Judge Cardoza, who had also writ¬ 
ten the opinion in the Fosmire case. 
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The bond in the later case “was conditioned; to the 
effect that the contractor would complete the work in 
accordance with the contract, and in addition that it 
would well and truly pay for all materials used and 
services rendered in connection therewith.” I 

The suit was for the foreclosure of a mechanic’s 
lien in which the general contractor, the owner, the 
surety and others who had filed notices of lien were 
made defendants. The alleged lien of one of the last 
named (Buckeye Blower Company) was held invalid 
because of defective notice, and he could not therefore 
hold the property for his claim. The main question 
was whether the Buckeye Company was entitled to 
the protection of the bond given by the general con¬ 
tractor to the owner, above referred to. 

The court, after referring to the Fosmire case and 
the question there reserved, said: 

4 4 The question thus reserved is up for a deci¬ 
sion now. In the case at hand, the materialmen 
and laborers are not seeking a recovery upon the 
bond in competition with the municipal corpora¬ 
tion that exacted the security. The municipal 
corporation is itself a party to the action, and 
joins in the prayer that the surety be made to pay 
in accordance with its promise.” 

| 

The court then points out how a court of equity, 
having all the parties before it, has power to see that 
equity is done in such a situation as the present case 
presents. The opinion continues: 

! 

i 

“Our judgment in Croker vs. New York trust 
Co., 245 N. Y. 17, 18, 20, 156 N. E. 81, is authority 
for the holding that the promisee has a standing 
to maintain a suit in equity for the enforcement 
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of, the promise, though the fund when collected 
will be held for the benefit of others. Two of the 
sub-contractors do not need the security of the 
bond, for they have liens upon the balance due the 
contractor, and are thus sufficiently protected. 
The other sub-contractor, the Buckeye Blower 
Company, does need the security, for because of 
its defective notice it is without the benefit of a 
lien. Even so, its claim is within the condition of 
the bond, for it has supplied material and labor 
that have gone into the building. For a valuable 
consideration the contractor and the suretv have 
covenanted with the municipality that payment 
shall be made to materialmen and laborers 
whether protected by a lien or not. If these are 
not paid, the promisee intervenes and collects 
for their use the payment that is due.” 

It is believed that the only difference between the 
above ease and the present one is that there the ob¬ 
ligee voluntarily asserted the third party beneficiary’s 
right under the bond and collected for his use the 
payment that wns due, while here for some strange 
and unexplained reason the obligee abandoned its 
earlier demand upon the sureties to pay Stew’art Com¬ 
pany and was unwilling to assert in this cause Stewart 
Company’s established claim. Yet the obligee is here 
seeking affirmative equitable relief and both Stewart 
Company and the sureties companies are before the 
court and subject to its decree. 

Ought not the fundamental rule that he wdio seeks 
equity must do equity have been applied by the Chan¬ 
cellor, and the obligee held to be a trustee for the 
benefit of Stew r art Company of so much of the re¬ 
covery upon the bond as w r as not needed for its own 
protection, but w^as required to satisfy Stew T art Com¬ 
pany’s lien? 
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It is to be noted that Stewart Company is not as¬ 
serting a right upon the bond in competition with the 
mortgagee-obligee, as it has already been shown that 
said mortgagee-obligee could have needed but aj small 
part of the recovery from the surety companies to 
meet all of its demands. j 

The rights of a person not named in a bond, who 
has been made defendant in an equity cause involving 
such a situation as here present, have never so far as 
counsel haifa been able to find, been the subject of 
judicial decision. The nearest case which has been 


found is the very late case in New York just 


cited. 


The trust theory which Stewart Company is here as¬ 
serting was there applied, and the power of a : court 
of equity to avoid circuity of action by decreeing pay¬ 
ment by the sureties direct to Stewart Company was 
there illustrated in the following language: 


“What it [the surety] pays the municipality 
[the owmer] will be subject to a trust for the ben¬ 
efit of the Buckeye Blower Company [the ma¬ 
terialman] and indeed for the avoidance of cir¬ 
cuity may be paid to that Company directly.” 


To the same effect, 1 Williston on Contracts,! Sec. 

355, where the author says: I 

i 

i 

“A contract by which A engages to pdy B 
money as trustee for C is unquestionably valid. 
And if B refuses to enforce the contract, C may 
bring a. bill in equity against A and B, the pri¬ 
mary equity of which is to compel the trustee 
to do his duty, but to avoid multiplicity of ac¬ 
tions a court of equity will decree that A pay the 
money.” 


i 


I 

i 

i 


i 
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Substituting the parties to the present suit for A, 
B and C in the above, the statement of the author 
would read in effect, thus: 

The completion bond by which the surety com¬ 
panies engage to pay National Shawmut Bank, 
mortgagee-obligee, money as trustee for Stewart 
Company is unquestionably valid. And if said 
Bank refuses to enforce the bond, Stewart Com¬ 
pany may bring a bill in equity against the Bank 
and the surety companies, the primary equity of 
which is to compel the trustee to do his duty, but 
to avoid multiplicity of actions a court of equity 
will decree that the surety companies pay the 
money. 

Obviously the right of Stewart Company could not 
be left in equity to depend upon whether the mort¬ 
gagee-obligee chose to act in its behalf. Here, the 
mortgagee-obligee has not only taken no step looking 
to the protection of Stewart Company but has ex¬ 
pressly denied that it owes Stewart Company any 
duty in relation to the completion bond. (See Answer 
National Shawmut Bank to Stewart Company’s Cross¬ 
bill—B. 421) 

Quoting further from Williston on Contracts, at 
Sec. 359: 

“In the case under consideration the only satis¬ 
factory relief is something in the nature of specif¬ 
ic performance. The basis for equity jurisdiction 
is the same as in other cases of specific perform¬ 
ance. There is a valid contract, and the remedy 
at law for its enforcement is inadequate. As the 
promisee and the beneficiary have both an inter¬ 
est in the performance of the promise, either 
should be allowed to bring suit joining the other 
as co-defendant with the promisor. In this way 


[INSERT at page 64 of Brief of Appel¬ 
lant James Stewart & Co. immediately 
following first indented paragraph on 
said page.]* 


i 

While, as before stated, this court has passed upon 
no case with similar facts, the present case is within 

the governing principle of j 

i 

Angle v. Chicago etc. Railroad Co., 151 U. S. 

1, 12 (1894) j 

Anglo-Amer. S. & L. Assn. v. Campbell, 13 App. 

D. C. 581 (1898) 

France v. Coleman, 29 App. D. CL 286 (1907) 
Hight v. Richmond Park Imp. Go., 47 App. 

D. C. 51S (191S) | 

In each of these cases a constructive trust was 
declared under circumstances analagous to those in- 

i 

volved here. 

I 

The opinions of Judge Parker in the Circuit Court 
of Appeals and of Justice Holmes in tjie Supreme 
Court, in the recent case of Early vs. Federal Reserve 
Bank of Richmond, 30 Fed. (2d) 198, 281 U. S. 84 
(1930), will also be found interesting andi instructive. 

The facts of the foregoing cases are so involved and 
so much of the reasoning of the opinion^ therein is 
pertinent to the present question that it would be im¬ 
practicable in this insertion to undertake a resume 
of their facts or to give adequate quotations from the 
opinions, but their applicability to the point under 
consideration will readily appear from an examina¬ 
tion of said reports. 

*The first three citations above were included in this appellant’s 
brief below and were omitted through inadvertence frobi its brief in 
this court. 
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all parties have a chance to be heard. There may 
always be a possible question as to the respective 
rights of the promisee and the beneficiary, and 
also -whether the promisor has a valid j defence 
against the promisee and these question^ should 
not be determined in any litigation in wjhich all 
three interested parties are not joined. Any pro¬ 
cedure which not only permits but requires this 

meets the necessities of the case.” 

. ! 

It is perfectly clear from the express terms of the 
completion bond here involved that it was intended 
by the parties thereto that the contractor who should 
be engaged to erect the building should be paid by 
the surety companies immediately upon notice of de¬ 
fault by the owner in making the payments due him. 

It is equally clear from the evidence set forth in the 
Statement of the Case that there were such defaults; 
that due notice thereof was given the surety com¬ 
panies, and demand made upon them by the! obligee 
4 ‘to make good the defaults of” the principal! “in its 
failure to pay sums due” to Stewart Company “and 
to take all necessary steps to secure the discharge” of 
Stewart Company’s mechanic’s lien {supra, pp^ 24-26). 

It is likewise entirely clear that all parties! to said 
bond knew that any contractor who might undertake 
the erection of the building would have legal notice 
(as hereinbefore shown) of an existing mortgage in¬ 
debtedness of over four million dollars and of the 
terms of the completion bond requiring the sureties 
to make good any defaults in payments to such 
builder. 

The uncontroverted evidence of Stewart Company’s 
know-ledge of and reliance upon said completion bond 
has been fully set forth but, aside from that evidence, 


! 
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is it reasonable to suppose that any builder would 
have undertaken the erection of a structure of the 
size and character of the Washington Building in the 
face of the large mortgages ahead of him, without as¬ 
certaining what provision for his payment had been 
made? 

Had the mortgagee proceeded to enforce the obliga¬ 
tion of the sureties to pay the builder and complete 
the building, within a reasonable time after the surety 
companies ignored its demands, no loss would have 
been sustained by it or by Stewart Company. Is it 
not inequitable that such mortgagee shall be made 
whole by the Chancellor’s decree which leaves unpaid 
the builder whom it could so easily have protected? 

Had the surety companies fulfilled their plain ob¬ 
ligations, in response to the obligee’s demand, it would 
not have been necessary to bring them into this un¬ 
fortunate litigation. Are they now to avoid their ex¬ 
press obligations to make good the defaults of the 
Trust in failing to pay the builder by taking the posi¬ 
tion, in effect, that even a court of equity is without 
power to prevent them from taking advantage of their 
own wrong? 

Should the Chancellor permit the surety companies 
and the mortgagee-obligee, after the latter had se¬ 
cured a judgment for a million and a quarter dollars 
against the former upon the demand of Stewart Com¬ 
pany, to go off and make a private settlement of said 
judgment by virtue of which the mortgagee is paid 
in full (by the proceeds of the foreclosure sale, plus a 
small contribution by the sureties), and by virtue of 
which, also, the sureties are discharged of further lia¬ 
bility on account of said judgment, but Stewart Com¬ 
pany is left with a loss of more than two hundred 
thousand dollars? 
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The only comment upon this point in the prepared 
opinion of the trial justice was the statement of his 
conclusion, as follows: j 

“The surety bond is not for the benefit of the 
mechanic lienors and no other party can avail 
himself of the surety bond except the trustee for 
the benefit of the first mortgage bondholders” (R. 
1021 ). 


n. | 

The offered testimony of Alexander M. Stewart of 
the reliance by Stewart Company, in entering into 
the contract for the erection of the building, upon 
reports of his assistant to him of the existence and 
nature of the $1,200,000 completion bond, was im¬ 
properly excluded. 

The manner in which this question arose! at the 
trial will readily appear upon reference to pages 17 
to 21 of the Statement of the Case, supra. 

The learned justice must have fallen into the error 
of supposing that Stewart Company was proposing 
to show by the witness Alexander M. Stewart the 
truth of the reports made to him by the witness 
Watts. Of course, if that had been the purpose 
Stewart’s evidence thereof would have been Hearsay, 
but that it was not offered for any such purpose is 
shown by the statement of Stewart’s counsel of what 

it was proposed to prove by said Stewart, as follows: 

i 

“They proposed to prove by this witness that 
he directed the execution of the contraction the 
strength of the report of the existence of the said 
completion bond; that as the directing Head of 
his company it was the witness’ responsibility 


i 
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and duty to determine what contracts his com¬ 
pany should enter into and which it should not; 
that he directed Mr. Watts to get information in 
regard to the financing and the provision that 
would be made for payment for Stewart & Com¬ 
pany’s contract; that Mr. Watts reported to him 
what he had learned in Boston from Mr. Hagar, 
from the first mortgage and the Coffin & Burr cir¬ 
cular as to the completion bond, and that it was 
upon the strength of that report by Mr. Watts 
that witness authorized the execution and delivery 
of their contract of September 15, 1926.” (H. 
915, 916) 

Stewart Company had already proved by the wit¬ 
ness Watts what statements and representations had 
been made to him by the representative of the Trust 
and had also testified that he had reported the same 
to his superior, Mr. Alexander M. Stewart. Whether 
or not Mr. Stewart directed the execution of said con¬ 
tract because of and in reliance upon said representa¬ 
tions was a matter exclusively within his own knowl¬ 
edge, as he was the officer of the company with whom 
the decision rested. No one but himself could know 
except by hearsay what induced him to act. 

Clearly, it was error for the trial court to exclude 
the offered evidence of Mr. Stewart that certain re¬ 
ports were made to him by Watts and that it was 
upon the strength thereof that the Stewart contract 
was executed. 

Confusion with the hearsay rule in such cases not 
infrequently arises. 

An instance of it was corrected in Lisner vs. Hughes, 
49 App. E). C. 40, in which the trial court overlooked 
the inapplicability of the hearsay rule to such testi¬ 
mony. That was a suit against Mr. Lisner for dam- 
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ages for an assault alleged to have been committed in 
Lisner’s department store by one of his employee, one 
Cohen, and the point was made against Lisner 
that after he had obtained knowledge of the incident 
underlying the action he still retained Cohen in his 
employ. This evidence had been developed in the 
direct examination of Mr. Lisner who was balled as 
a witness on behalf of the plaintiff. On cross-exam¬ 
ination Lisner testified that it was from Cohen that 
he had obtained his information shortly ajfter the 
occurrence, and he was thereupon asked this question: 
4 ‘ What did he say to you and what did he report to 
you that he (Cohen) had seen or done?” 

The above question was objected to by the plaintiff 
and was excluded over the exception of the defen¬ 
dant. Lisner’s counsel stated to the Court that the 
obvious purpose of the plaintiff in showing that 
Lisner had retained Cohen was to thereby shbw rati¬ 
fication by Lisner of Cohen’s act and hence that Mr. 
Lisner should be permitted to state that Cohen had 
made a report to him inconsistent with the opening 
statement of the plaintiff. 

This Court held that the exclusion of the evidence 

i 

of Lisner of the statements and reports to j him by 
Cohen was prejudicial error and concluded its I opinion 
thus: 


“Plaintiff having brought out the fact of 
Cohen’s retention after Lisner had learned of 
the incident could not deny Lisner the tight to 
state what he had learned; that is, the facets upon 
which he had acted. ” (p. 43) 

A case frequently used to illustrate the point is 
Parris vs. Jenkins, 2 Rich. Cases at Law (S. p.) 106, 
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Hinton Cases on Evidence, p. 439. The action was in 
trover by a father-in-law against his son-in-law for 
a negro slave named Emily and her three children, 
who had formerly belonged to the plaintiff. Defen¬ 
dant claimed the slaves had been given to him by 
plaintiff. The negroes being in possession of defen¬ 
dant, plaintiff sent a negro driver for them and they 
remained in plaintiff’s possession for several months, 
when they returned to defendant. 

A witness for defendant testified that when the slaves 
had been returned to plaintiff upon the occasion above 
mentioned, a negro driver of plaintiff had come for 
them who told defendant that plaintiff 4 ‘had sent for 
Emily to help a little while about his crop, as he 
was backward”. This statement of the driver was 
objected to, but was held admissible as explaining the 
act of the defendant in sending Emily to plaintiff. 
On appeal the Court of Appeals said: 

“Evidence of the message delivered by the 
negro driver was received, not to shew that such 
message was sent, but to explain the defendant’s 
act in sending the woman, and rebut the presump¬ 
tion unfavorable to his rights that might have 
arisen from that act unexplained. Parris [the 
plaintiff] may have not put those words into 
the negro’s mouth, but the negro used them; 
and were they not calculated to produce an effect 
upon Jenkins [defendant]? It is just as if Jen¬ 
kins, adopting the words of the negro, had said, 
when he sent the woman—‘I send her to help a 
little while, because my father-in-law is back¬ 
ward’; and so these wmrds are part of the res 
gestae—an explanation by cotemporaneous acts 
or declarations of the motives or objects of the 
principal act, which would otherwise be of am¬ 
biguous or contrary import * * The jury 


! 
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were distinctly told that the words of tlie negro 
'were not to be taken as evidence of the Itruth of 
what he said, but only as a circumstance to be 
considered in weighing the effect to be given to 
the act immediately following.” 

Many other authorities might be cited, but the deci¬ 
sion of this Court in Lisner v. Hughes is so directly 
in point that it is deemed unnecessary to <Jo more 
than refer to the statements of several of j the ac¬ 
cepted text writers. 

In Jones on Evidence in Civil Cases (2d !Ed.) in 
Section 300, under the heading ‘ * Statements! Appar¬ 
ently Hearsay May be Original Evidence” is the fol¬ 
lowing : 

“It does not follow because the writing or 
words in question are those of a third j person, 
not under oath, that therefore they are toj be con¬ 
sidered as hearsay. On the contrary, it happens 
in many cases that the very fact in controversy 
is whether such things were written or j spoken, 
and not whether they were true; and ijn other 
cases such language or statements, whether writ¬ 
ten or spoken, may be the natural or inseparable 
concomitants of the principal fact in j contro¬ 
versy.” “On this principle, statements which 
have been made to a person may be material for 
the purpose of showing what knowledge or in¬ 
formation he had respecting a given subject, when 
such knowledge or information is material to the 
issue.” 

In Wigmore on Evidence (1st Ed.) Section 1789, 
is the following: 

j 

“Wherever an utterance is offered to Evidence 

the state of mind which ensued in another person 


i 

! 

i 
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in consequence of the utterance it is obvious that 
no assertive or testimonial use is sought to be 
made of it, and the utterance is therefore admis¬ 
sible so far as the hearsay rule is concerned.” 

Many cases in which such evidence has been re¬ 
ceived for the purpose of explaining an act, and not 
at all for the purpose of establishing the truth of the 
statement upon which the act Tvas based, are collected 
by Professor Wigmore in an extensive note to the 
above. 

In 10 R. C. L. at page 959 (Sec. 133 of the topic 
“Evidence”) under the heading “What is Hearsay 
in General”, it is said: 

“But when proof of a statement is introduced 
for the purpose of establishing the fact that a 
party relied and acted thereon it is not objection¬ 
able on the ground that it is hearsay”. 

Upon the foregoing authorities, as well as upon 
reason, it seems entirely clear that the trial justice 
erred in not permitting witness Stewart to testify 
that he had received reports from Watts of the ex¬ 
istence of the completion bond, what those reports 
were, and that as the directing head of his corporation 
his act ip authorizing the execution of the contract 
for the Washington Building was induced by and in 
reliance upon the representations of Hagar to Watts, 
and the other evidence exhibited to Watts, of the ex¬ 
istence and nature of the completion bond. 
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III. 

The offered evidence of a settlement between the 
first mortgage bondholders and the sureties upon the 
completion bond, while the present suit was pending 
and the issues raised by Stewart Company’s cross¬ 
bill were undetermined, was improperly excluded. 

• i 

The facts bearing upon this point are concisely 
stated at pages 30 to 32 of the Statement of tho Case, 
supra, to which the attention of the Court is jinvited 
to avoid unnecessarily extending the length of this 
brief. j 

The surety companies desiring to avoid payment of 
Stewart Company’s established claim, and said mort¬ 
gagee-obligee being apparently willing that Stewart 
Company should be deprived of any benefit !of the 
completion bond, proceeded before the hearing below 
was concluded to enter into the arrangement above re¬ 
ferred to for the settlement of the Philadelphia judg¬ 
ments against the sureties which would make the first 
mortgagee whole at very little expense to the isurety 
companies. 

The court below had full control over the j Phila¬ 
delphia judgments. It had all of the parties before 
it and could, therefore, have entered a decree for the 
application of the proceeds of said judgments in con¬ 
formity to the rights of the mortgagee, the bonding 
companies and Stewart Company. The latteir was 
not asserting any claim upon the completion bond in 
competition with the mortgagee-obligee, but only that, 
after the mortgagee-obligee had been paid therefrom 
the full balance of all of its demands, Stewart! Com¬ 
pany’s claim should be satisfied from said judgments. 

In this connection it is to be remembered that long 
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before the present suit was filed said mortgagee-ob¬ 
ligee had given the surety companies notice of Stewart 
Company's lien and had demanded that they 4 ‘make 
good the defaults of the Washington Central Trust 
in its failure to pay sums due to James Stewart & 
Company, Inc. * * * and take all necessary steps 

to secure the discharge of the mechanic's lien so filed 
on behalf of James Stewart & Company, Inc." 

The question of the admissibility of the offered evi¬ 
dence would seem to require little argument. The 
ruling was that the offered evidence was not relevant 
and that it be excluded upon that ground. 

Whether or not the evidence was relevant depended, 
of course, upon whether it could have any probative 
value upon any substantial issue raised by the plead¬ 
ings. 

The cross-bill of Stewart Company had directly 
asserted the rights in equity of that company arising 
out of the completion bond under the facts and cir¬ 
cumstances relating thereto which were set forth in 
paragraph 12 of said cross-bill (R. 151-154). The 
recital of such facts was followed in the same para¬ 
graph by this averment: 

“In order that full and complete justice may 
be done between and among the several parties 
to this suit, and to avoid circuity of action and 
multiplicity of suits, this defendant is advised by 
counsel and therefore avers that the aforesaid 
surety companies, to wit, Hartford Accident & 
Indemnity Company, Maryland Casualty Com¬ 
pany, and The Metropolitan Casualty Insurance 
Company of New York, may and should be made 
parties herein, and that this Honorable Court 
may and should determine the extent of said 
surety companies’ liability under said bonds and 
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require them to pay the amount thereof into the 
court to abide the determination by the Ciourt of 
the rights in equity as well as at law | of the 
parties hereto.” 

i 

And among the prayers of said cross-bill are the 
following: 

“(7) And further * * * as a condition to 

the protection of the liens of the mortgages to 
secure loans advanced under said Loan Agree¬ 
ments, that said parties, through the Obligees in 
said bonds named, be required to seek, demand 
and recover the amounts due and payable!by the 
principals and sureties aforesaid upon said bonds; 
or, in the alternative, that this cause be referred 
to the Auditor of the Court to ascertain and re¬ 
port the amounts justly due and payable to said 
parties under said bonds, and, upon the filing 
of said report, that a decree may be entered 
herein for the amounts found to be due, against 
the aforesaid principals and sureties, ini favor 
of the party or parties to this suit who tiaay be 
found to be entitled in equity and good conscience 
thereto.” 


The answers of both the mortgagee (R. 420, 421) 
and of the surety companies (R. 636, 637) tio said 
cross-bill deny or call for proof of the facts and cir¬ 
cumstances alleged by Stewart Company with prefer¬ 
ence to the rights asserted by it on account of thje com¬ 


pletion bond. 

In view of the issues thus joined, it would seem 
to be a work of supererogation to argue the relevancy 
of evidence of a settlement between the surety com¬ 


panies and the mortgagee of the judgment against 
the sureties for a million and a quarter dollars, |which 


settlement has already been shown to have been made 


i 
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without reference to or regard for the issues herein 
pending or for the rights of other parties to this 
cause. 

The law upon this subject is very succinctly stated 
in the Re-statement of the Law of Contracts, Section 
142, before referred to, as follows: 

“Unless the power to do so is reserved, the 
duty of the promisor to the donee beneficiary 
cannot be released by the promisee or affected by 
any agreement between the promisee and the 
promisor, but if the promisee receives considera¬ 
tion for an attempted release or discharge of the 
promisor’s duty, the donee beneficiary can assert 
a right to the consideration so received, and on 
doing so loses his right against the promisor.” 

(p. 168) 

Upon this subject the attention of the court is also 
invited to applicable authorities cited under the next 
point: 

IV. 

The mortgagee should have been required to ex¬ 
haust its remedies against the surety companies as a 
conditiou to the foreclosure of its mortgage. 

Otherwise stated, the present point is that the mort¬ 
gagee, before being granted the aid of equity in tak¬ 
ing the only asset of the Trust from junior lienors, 
should have been required, as a condition of relief, 
to have enforced its judgment against the sureties 
and applied the recovery therefrom upon its mortgage 
indebtedness. 

The references and argument hereunder are di¬ 
rected to the first mortgage and the $1,200,000 com¬ 
pletion bond. 
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The rule invoked is thus stated in Story’s .Equity 
Jurisprudence, Sec. 853, 14th Ed.: 

“If one party has a lien on or interest in two 
funds for a debt, and another party has a lien on 
or interest in one only of the funds for another 
debt, the latter has a right in equity to qompel 
the former to resort to the other fund j in the 
first instance for satisfaction, if that course is 
necessary for the satisfaction of the claims of 
both parties, whenever it will not trench upon the 
rights or operate to the prejudice of the! party 
entitled to the double fund”. 

Referring to the origin and nature of the rule it 
is said, in 38 C. J. at p. 1366, that i 

I 

“The doctrine of marshaling assets is hn old 
equitable doctrine, founded in natural justice and 
recognized in every enlightened system of juris¬ 
prudence governed entirely by principles of 
equity, well recognized in this country”. 

At the date of the foreclosure decree below ^June 
29, 1929) the mortgagee had and for more than! three 
months had had (R. 755) judgments of record jin its 
favor against each of the appellee surety companies 
for approximately a million and a quarter dollars. 
The appeal which had been taken therefrom was! fixed 
for hearing by the Supreme Court of Pennsylvania 
more than a month prior to the entry of the fore¬ 
closure decree (R. 998), according to the excluded 
evidence offered by Stewart Company which is the 
subject of Point III already discussed. j 

It will be recalled that instead of proceeding 
promptly to enforce its rights against the surety com¬ 
panies, following its notices to them of defaults arfd its 
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demands, in December, 1927, that they make the same 
good, .the mortgagee took no action whatever until 
the above facts were brought into this cause by 
Stewart Company’s cross-bill with the demand that 
the mortgagee be required to proceed against the 
surety companies. So that it was not until a year 
after the first default (being the default in payment 
of Stewart Company’s certificate of October 8, 1927) 
that the suits in Philadelphia, in which the judgments 
were obtained, were started. 

But even with this delay, the mortgagee had ob¬ 
tained its judgments, appeals therefrom had been per¬ 
fected, and date for hearing of the appeal fixed, a 
month before the foreclosure decree was entered. 

Whether the appeal was heard at the time fixed 
and decision rendered prior to the entry of the decree 
below on June 29, 1929, does not appear in the record. 
This fact would undoubtedly have been developed by 
the evidence which Stewart Company offered to ad¬ 
duce {supra, pp. 30-32), but which the trial court ex¬ 
cluded as irrelevant (See Point III). 

Within a period of seven months, therefore, the 
Philadelphia suits of the mortgagee (which Stewart 
Company insisted should be prosecuted) were brought 
to final judgment in the trial court and to the hear¬ 
ing date in the appellate court. It is thus made evi¬ 
dent that had the mortgagee proceeded with reason¬ 
able diligence against the surety companies after its 
demands upon them in December, 1927, to make good 
the defaults were ignored, the rights of the mortgagee 
under the bond would have been finally adjudicated 
long before the present cause came to hearing and 
decree. 

In view of the foregoing facts, the mortgagee ought 
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not to be heard to say in equity that the doctrine of 
marshaling is inapplicable because one of twb funds 
to which it is entitled to look for payment is A mere 
chose in action. As has been shown, whether or not 
it is still a mere chose in action was a fact upon 
which the trial justice ruled out offered evidence as 
not relevant, but even if the suits against the sureties 
had not been heard and determined by the appellate 
court before the decree below was entered, it ! is per¬ 
fectly clear from the record, to which specific refer¬ 
ence has already been made, that this uncertainty was 
due solely to the mortgagee’s lack of diligence; in not 
starting earlier the suits against the sureties, j 

Under the circumstances, it is fair to say that fore¬ 
closure of its mortgage (which would operate! to cut 
off entirely the junior lienors) should have b^en de¬ 
ferred by the trial court until it was determined 
whether the mortgagee would receive the amojunt of 
said judgments from the surety companies. 

In 38 C. J. at p. 1369, it is said: j 

“ Where the paramount creditor is not substan¬ 
tially injured, mere delay in collecting hi£ debt 
from the singly charged fund is not sufficient to 
prevent the application of the rule of marshaling. 
The delay must be such that it will endanger 
thereby the prior creditor, or at least imphir his 
prior right to raise his debt out of both funds”. 

If the million and a quarter dollar recovery Should 
be received by the mortgagee, it most certainly would 
have to be applied, in accordance with the very jterms 
of the mortgage (Art. XI, Sec. 9,—R. 392, 393) either 
in making good the defaults (among others, to 
Stewart Company) or in reduction of the amount of 


i 

i 
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the mortgage indebtedness. If the former course 
had been followed, Stewart Company would have been 
fully protected, of course. If the latter, the amount 
of the liens prior to Stewart Company would have 
been so reduced as to have rendered it possible for 
it to protect itself by bidding in or for the property 
at the foreclosure sale at a price that w’ould let it 
out whole. 

What has been said above in regard to the $1,200,000 
bond is equally applicable to the $300,000 bond run¬ 
ning to the second mortgagee, except that no suit was 
even started by the second mortgagee. 

If both mortgagees had proceeded promptly to en¬ 
force the obligation of these bonds there would prob¬ 
ably have been recoveries, long before the present 
cause came to hearing, of an aggregate sum of more 
than a million and a half dollars to be applied under 
the mortgage provision above mentioned. That pro¬ 
vision in the second mortgage, bears the same Article 
and Section numbers and will be found at p. 69 of 
the Record. 

Reference has before been made to the fact that said 
completion bonds made the mortgage to which each re¬ 
lated “and all and singular the terms thereof* * a part 
of said bonds “by reference thereto as fully to all 
intents and purposes as if set forth in the body 
hereof* * (R. 431, 580), so that it w’as not only made 
the duty of the sureties to make good the defaults, 
but they w’ere bound by the mortgage provision for 
the application of the money paid by them in fulfill¬ 
ment of their said obligation. 

The plain duties of the mortgagees and surety com¬ 
panies above referred to are, of course, wholly aside 
from the marshaling of assets doctrine, and it is only 
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necessary to come to a consideration of that j doctrine 
if the conclusion of counsel above stated is hot justi¬ 
fied. I 

If not, then at least Stewart Company is! entitled 
under the doctrine mentioned to have the mortgagees 
apply the judgments against the surety companies 
in reduction of the mortgage liens ahead of Stewart 
Company’s lien so that something may be ileft out 
of which the latter’s lien may be satisfied. 

In Pomeroy’s Equity Jurisprudence, Sec.! 396, 3d 
Ed., the author states the doctrine of marshaling of 
securities thus: 

“If a person who has two real estate mort¬ 
gages both to one person, and afterwards only 
one estate to a second mortgagee, the Court, in 
order to relieve the second mortgagee, ihas di¬ 
rected the first to take his satisfaction oulj of that 
estate only which is not in mortgage of [the sec¬ 
ond mortgagee if that is sufficient to satisfy the 
first mortgage, in order to make room jfor the 
second mortgage.” 


and the author continues, 


“The same rule applies wherever one has any 
lien or security on two funds and another has 
a subsequent Hen on only one of them;. This 
doctrine is plainly referable to the principle. The 
holder of the security on two funds is compelled 
to shape his own remedy, so as to preserve, if 
possible the equity of the one whose lien extends 
to but one fund.” 


The principle upon which the equity of marshaling 
is based is very adequately and concisely stated in 
18 R. C. L. at p. 456, as follows: 
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“The general principle on which courts of 
equity interfere in these cases with the strict 
legal rights of the prior lienholder, etc., is that 
without such interference he whose interests are 
prior would possess an unreasonable power of 
defeating the rights subordinate to his by satis¬ 
fying his claim to the exclusion of the junior 
claimants, so that in fact it would be entirely 
in his election whether they should receive any 
satisfaction or not. Now courts of equity treat 
such an exercise of power as wdiolly unjust and 
unconscientious and therefore will interfere not 
indeed to modify or absolutely destroy the prior 
lienholder’s power, but to prevent it from being 
made an instrument of caprice, injustice or im¬ 
position. Equity, in affording redress in such 
cases, does little more than apply the maxim 
nemo ex alterius detrimento fieri debet locuple- 
tior.” 

If it should be argued upon the other side that 
by virtue of the settlement between the mortgagee 
and the surety companies of the aforesaid judgments 
against the latter there are no longer two funds or 
double assets available to the mortgagee to which 
the doctrine of marshaling can be applied a sufficient 
answer will be found in the rule thus stated in 18 
R. C. L. at p. 465: 

“Release of Singly Charged Fund from Senior 
Lien. —It is obvious that if the senior creditor 
were permitted to impair the security to which 
he alone can resort, he would thereby impair 
the rights which the principle of marshaling 
gives to the junior creditor and thus nullify this 
rule of fairness and good conscience established 
by the courts of equity. Therefore if the senior 
creditor with notice of the junior creditor’s lien, 
releases or discharges the security not available 
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to his junior, he is accountable for the actual 
value of the property in the adjustment of the 
equities of the parties with regard to the prop¬ 
erty on which they both have liens.’’ 

The general principles stated by the texjt writers 
above quoted are so well settled that counsel would 
not be justified in further prolonging this brief by 
reference to decided cases in support thereof. 

This leaves only for consideration the single reason 
assigned by the trial justice for holding that the 
facts did not constitute this a case for maitshaling. 
He disposed of this point in the following language 
(R, 1021): | 

• 

“This is not a case of marshaling of! assets. 
One reason against such a course is that the 
lienors would obtain no benefit by a payfnent of 
the surety bond to the trustee for th6 bond¬ 
holders, as the surety company would b^ subro¬ 
gated to the trustees’ lien if it did pay the 
amount of its obligation under the bond, £nd the 
junior lienors, therefore, would not derive any 
benefit from forcing the trustees to exhaust its 
remedy against the surety company firstL” 

j 

Subrogation of Surety Companies. 

i 

But the justice must have wholly overlooked the 
provision contained in each mortgage hereinbefore 
quoted. 

It is not denied by Stewart Company that the 
surety companies may be entitled to subrogation, but 
where the trial court fell into error was in qonclud- 
ing that they would be subrogated to the mortgage 
rights of the bondholders, instead of to the lien 
rights of Stewart Company. | 
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It is too plain to require argument that Stewart 
Company as the holder of a lien held to be subordi¬ 
nate to the mortgages, is entitled to the benefit of 
definite terms of the mortgages, which are advan¬ 
tageous to it, declaring how money received from the 
surety companies shall be applied. Under the pro¬ 
vision in Article XI, Section 9 (R. 69, 254) of the 
mortgages, which have been several times adverted 
to, the Shawmut Bank as trustee-mortgagee was 
given positive and explicit directions how it was to 
apply any moneys received by it under the bond. 
These directions were to apply it 

1. To cure defaults 

2. To complete the building 

3. In the same manner as the mortgage provides 
for the application of the proceeds of a fore¬ 
closure sale, which was, in effect, in payment 
or reduction of the mortgage indebtedness. 

1. To cure defaults: If payment had been made by 
the surety companies to the trustee when the defaults 
to Stewart Company occurred and demand was made 
upon them by said trustee to make such defaults 
good, the trustee was bound to pay such money over 
to Stewart Company by the express direction of the 
mortgage above mentioned. It had no alternative 
except to use it to complete the building, which was 
in effect the same thing. 

To what, then, would the surety companies have 
been subrogated? Obviously not to the rights of the 
bondholders. Their only possible subrogation would 
have been to the rights of Stewart Company, whose 
claim had been paid by the bondholders trustee with 
the money received from the sureties. 

3. In payment or reduction of the mortgage indebt- 



edness: The trustee could, under the express terms 
of said mortgage provision, apply money received 
from the surety companies to this purpose only in the 
event that the trustee should sell the property for 
defaults of the mortgagor under the power of sale 
clause. I 

The property was not sold by the trustee j but in¬ 
stead the trustee exercised the option given it by the 
mortgage to seek the aid of the court of eqhity for 
its foreclosure. 

If it should be contended on behalf of thd surety 
companies that it makes no difference whether the 
trustee sold or sought the aid of equity for foreclo¬ 
sure, there are two answers to such contention^ either 


of 'which alone is sufficient; first, as the holder of a lien 
junior to the mortgage, Stewart Company is entitled 
to have the terms of the mortgage strictly construed 
so far as its rights are affected thereby; second, that 
a court of equity will not entertain a suggestion from 
the surety companies that they may take advantage 
of their own wrong (in failing to make good the de¬ 
faults of their principal) and be now placed tiy sub¬ 
rogation in the advantageous position of the; bond¬ 
holders rather than in the disadvantageous position 
of Stewart Company. 

The notices of defaults and demands that the sure¬ 
ties make them good may well be recalled this 
point. j 

In the mortgagee-obligee’s letter to the surety com¬ 
panies of December 1, 1927 (R. 974-976) notifying 
them of the defaults of the principal of their comple¬ 


tion bond (including the defaults to Stewart! Com¬ 


pany) demand was made upon them to hold said 


obligee harmless from Stewart Company’s claim and 
(not or) 
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“to make good the defaults of Washington Cen¬ 
tral Trust in its failure to pay sums due to James 
Stewart & Company, Inc., * * *.” (R. 975) 

About three weeks later (December 23, 1927) Coffin 
& Burr, Inc., the lender of the first mortgage money, 
wrote the surety companies (R. 976, 977) that they 
“have not heard that any definite action or promise 
of action has yet been taken regarding the default’’ 
and, continuing: 

“It seems to us * * * that sufficient time has 
elapsed since the sending of the December 1 no¬ 
tice to enable the bonding companies to give as¬ 
surances now as to the course of action they will 
follow to cure the defaults in question. Counsel 
to whom the contract and bond have been sub¬ 
mitted for examination and opinion are agreed 
that the terms of the bond are clear and precise 
and that there is no doubt of your obligation 
under it. 

“We are keenly disappointed at your delay in 
meeting an obligation of this character where the 
element of good faith is so fundamental. We 
have a feeling that if this particular bond is not 
one under which the bonding companies will take 
immediate action, then no completion bond is of 
value or justifies the payment of a premium. 

“We ask that you kindly let us know on or be¬ 
fore Wednesday, December 28, 1927, what action 
you propose to take in the matter.” 

Several months later (on February 20, 1928) the 
mortgagee-obligee wrote again to the surety com¬ 
panies, in which its earlier letter was referred to and 
the statement is made that “No action by you has yet 
been taken in this matter”. This letter makes a 
further demand upon the surety companies. 
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But nothing was ever done by the sureties, and the 
matter appears not to have been pressed further by 
the mortgagee-obligee or the lender, until the Phila¬ 
delphia suit was filed following the demand for action 
against the sureties in Stewart Company’s pross-bill. 

As before pointed out, had the surety companies 
fulfilled their plain obligation to make good the de¬ 
faults to Stewart Company, when the trustee made 
that demand upon them, their subrogation must have 
been to that company’s lien only. Have theyj obtained 
a more favorable position as the result of their fail¬ 
ure to meet the just demands made upon them? 

The nature of the doctrine of subrogation land how 
and when the courts recognize and enforce that equi¬ 
table principle, will appear from the authorities 
cited below, and it is believed that no decisipn of au¬ 
thority can be found which will sustain such an in¬ 
equitable application of the subrogation doctrine as 
the surety companies would invoke. 

The doctrine of subrogation is the creature of 
equity and whether and how it will be applied to a 
particular case depends upon whether the application 
contended for would be equitable upon the fa<^ts. This 
was illustrated in Gray vs. Jacobsen, 56 App. D. C. 
353, in which this court said, at page 354: j 

“ * * * where the rights of other parties are 
concerned, the general rule is subject to im¬ 
portant exceptions. In such cases emphasis is 
laid upon the principle that subrogation!is not a 
matter of strict right, but is purely equitable in 
its nature, dependent upon the facts and circum¬ 
stances of each particular case, and that it will 
not be enforced when it would be inequitable to 
do so, or where it would work injustice tjo others 
having equal equities, or operate to defeat legal 

i 

i 

i 

i 

i 


i 

i 





88 


rights. As was said by Finch, J. in Acer v. 
Hotchkiss, 97 N. Y. 402, 4 The doctrine of sub¬ 
rogation is a device to promote justice. We shall 
neve]; handle it unwisely, if that purpose controls 
the effort, and the resultant equity is steadily 
kept in view.’ ” 

In Sheldon on Subrogation, Sec. 1, page 2, the 
author says: 

“It [referring to subrogation] is treated as the 
creature of equity and is so administered as to 
secure real and essential justice without regard 
to form, and is independent of any contractual 
relations between the parties to be affected by it. 
It is broad enough to include every instance in 
which one party pays a debt for which another 
is primarily answerable, and which, in equity and 
good conscience, should have been discharged by 
the latter; but it is not to be applied in favor of 
one who has, officiously and as a mere volunteer, 
paid the debt of another, for which neither he 
nor his property was answerable, and which he 
was under no obligation to pay; and it is not 
allowed where it would work any injustice to the 
rights of others. ’ ’ 

And in Sec. 4, the same author says: 

“This equitable remedy is allowed only when 
it does not conflict with the legal or equitable 
rights of other creditors of the common debtor. 
The principle is one of equity merely, and will 
be carried out in the exercise of a proper equi¬ 
table discretion, with a due regard to the legal 
and equitable rights of others.” 


In Merchants & M. T. Co. vs. Robinson-Baxter, etc. 
Co., 191 Fed. 769, certiorari denied (225 U, S. 704), 
the Court said, at page 772: 


89 


i 


“The view we take is that the case is governed 
by well settled rules of the law of subrogation, 
which law rests on broad equities, and is Entirely 
aside from any technicalities. It finds its origin in 
the Roman law, and, even so far as now recognized 
by the common law, came through equity, and 
not from the common law to equity. Judge Story 
says at section 635 of the first volume of his work 
on Equity Jurisprudence: ‘It is not improbable 
that this doctrine of marshaling securities or 
funds which under another form had itb exis¬ 
tence in the Roman law, and was therein called 
subrogation or substitution, w T as derived into 
the jurisprudence of equity from that source, as 
it might well be, since it is a doctrine belonging 
to an age of enlightened policy, and refitted al¬ 
though natural justice.’ 

“It follows, therefore, that, applying tfye doc¬ 
trine of subrogation, no attention should be paid 
to technicalities which are not of an insuperable 
character, but the broad equities should always 
be sought out as far as possible.” 

I 

In Memphis & Little Rock R. R. Co. vs. DoHv, 120 

U. S. 287, at page 301, Mr. Justice Harlan says: 

I 

“The right of subrogation is not founded on 
contract. It is a creature of equity; is enforced 
solely for the purpose of accomplishing thb ends 
of substantial justice; and is independent bf any 
contractual relations between the parties.’!’ 

The trial court had before it as parties to thq pres¬ 
ent suit all persons or corporations whose rights were 
involved or could be affected by its decree, as well the 
plaintiffs and the defendants (including Stewartj Com¬ 
pany) who sought affirmative equitable relief, as; those 
against whom such relief was prayed. It is a recog¬ 
nized principle of equity that the Chancellor will so 


i 
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shape his decree as to do justice among the parties 
upon all questions necessarily involved in settling 
once a]ad for all the matters in controversy. 

This principle has been admirably stated in Pom¬ 
eroy’s Equity Jurisprudence, Sec. 115 (3rd Ed.): 

“The fundamental principle of equity in rela¬ 
tion to judgments is, that the court shall deter¬ 
mine and adjust the rights and liabilities con¬ 
cerning or connected with the subject-matter of 
all parties to the suit, and shall grant the par¬ 
ticular remedy appropriate in amount and nature 
to each of those entitled to any relief, and against 
each of those who are liable, and finally shall so 
frame its decree as to bar all future claims of any 
party before it which may arise from the subject- 
matter, and which are within the scope of the 
present adjudication. In rendering its decree, a 
court of equity is not hampered by any of the 
arbitrary regulations which restrict the action 
of common law tribunals; and especially, it is not 
bound to give a single judgment in favor of the 
co-plaintiffs regarded as one body, nor against 
the defendants as a group of persons jointly or 
equally liable. In this respect it possesses a full 
freedom to adapt its relief to the particular rights 
and liabilities of each party, and to determine 
the special interests of all, so far as they are 
legitimately connected with the subject-matter, 
and properly within the scope of the adjudica¬ 
tion. 9 ’ 

Nor is the Chancellor confined to the determination 
of purely equitable rights and duties. But if, in the 
settlement of all matters in controversy between the 
parties, rights and obligations are involved which are 
legal in their nature, even these should be determined 
by the decree. 
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As the Supreme Court said in Camp vs. Boyd, 229 
U. S. 530, at page 551: 

“A court of equity ought to do justice com¬ 
pletely, and not by halves. * * * 

“One of the duties of such a court is to pre¬ 
vent a multiplicity of suits, and to this end a 
court of equity, if obliged to take cognizance of 
a cause for any purpose, will ordinarily retain 
it for all purposes, even though this requires it 
to determine purely legal rights that otherwise 
would not be within the range of its authority.’’ 

! 

It will not be asserted that the mortgagee and the 
surety companies could by independent agreement, 
while this case was pending, do anything to; deprive 
the Chancellor of his jurisdiction over the parties and 
subject-matter or of his power to enter the appro¬ 
priate decree upon the facts as they exist at the time 
the decree is to be entered. Sherman vs. Foster, 158 
N. Y. 587; 21 C. J. p. 663. | 

Even if the mortgagee, by the settlement with the 
surety companies (evidence of which was excluded 
by the trial court as irrelevant) had elected; during 
the pendency of the cause to exhaust its remedy 
against the property first and to hold the surety 
companies only for the deficiency, if any, the court 
upon receiving the offered evidence of that fabt could 
have protected the junior creditor (Stewart Com¬ 
pany) by its decree. 

Upon this point, it is stated in 38 C. J. ht page 
1381: 

i 

“Although in a proper case an injunction may 
lie to protect the rights of the junior creditor, 
the junior creditor who has been affected by the 
election of the paramount creditor is usually pro- 


i 

i 
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tected by substitution or subrogation * * *. If a 
creditor having the choice of two funds should, 
contrary to equity, so exercise his legal rights 
as to exhaust that fund to which alone other 
creditors can resort, then those other creditors 
will be placed by a court of equity in his situa¬ 
tion, so far as he has applied their fund to the 
satisfaction of his claim”. (38 C. J. p. 1381.) 

This principle has very recently been applied by 
this court in Jackson v. The Finance Corporation of 
Washington, 58 Washington Law Reporter, 442 (de¬ 
cided April 10, 1930) when the Court, speaking 
through Mr. Justice Van Orsdel, said: 

“We are of the further opinion that Kaufman 
and his associates, after the attachments were 
levied, could not release the 154 lots and there¬ 
by shift the entire debt against the remaining 
property, to the detriment of the attaching credi¬ 
tors. ‘The right to have securities marshaled is 
not a lien; but neither is it a mere incident to the 
remedy. The right is not generally enforced 
by an independent action, but it exists and may 
be asserted whenever an opportunity is afforded. 
Questions frequently arise when the prior lien¬ 
holder releases property upon which he alone 
has a lien, or satisfies his claim in full out of 
property on which both have liens. Of course, 
if the remaining property is sufficient to satisfy 
both liens, no complaint can be made. Where it 
is not sufficient and the other property is re¬ 
leased without a satisfaction of the debt, it is 
held that the subsequent lienholder is entitled to 
a preference in payment, to the extent of the 
amount which should have been realized upon 
the property released. Where the claim is satis¬ 
fied out of the property upon which there is a 
common lien, the junior creditor has been allowed 
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a substitution, or a decree for subrogation, or an 
assignment of the rights of the prior liehor. In 
some instances an injunction may issue to protect 
the second claimant in the assertion of his right.’ 
Pomeroy Eq. Jur., Vol. 6, Par. 870.” 

| 

i 

CONCLUSION. 

i 

| 

It is respectfully submitted: j 

1. That the trial court should have admitted the of¬ 
fered evidence of Alexander M. Stewart, directing 
head. of Stewart Company, to the effect that Mr. 
Watts, whom he had sent to obtain information from 
the representative of the Trust (Hagar) relative to 
the provision for payment to the building contractor, 
had reported Hagar’s representations as to the com¬ 
pletion bond, and that it was upon the strength of and 
in reliance upon said representations that witness 
authorized the execution of the building contract. 

2. That the trial court should have admitted as rele¬ 

vant the offered evidence of the settlement, between 
the first mortgage bondholders and the surety com¬ 
panies, of the Philadelphia judgments, in order that 
the court might advisedly have made suitable! provi¬ 
sion in the decree for the payment of Stewart Com¬ 
pany’s established claim. j 

3. That the trial court should have held that the 
mortgagee-obligee under the $1,200,000 completion 
bond was, in equity, a trustee for the benefit of 

% i 

Stewart Company of so much of the avails of said 
bond, over the amount needed to satisfy the demands 
of the mortgagee-obligee, as should be required to 
pay Stewart Company’s claim. 

4. That the decree appealed from should h stve di¬ 
rected the first mortgagee to pay Stewart Company’s 
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claim out of the judgments against the sureties, or, 
to avoid circuity, to have directed payment thereof 
directly by the sureties/ ^ 

5. That, under the circumstances of this case, the 
trial court should have held the proceeds of the fore¬ 
closure sale until the appeal from the judgments 
against the sureties was determined, so that upon 
the affirmance and payment to mortgagee of said 
judgments, the mortgagee’s claim upon the proceeds 
of sale might be thereby reduced pro tanto for the 
benefit of junior lienors. 

And, finally, for the reasons hereinbefore set forth, 
it is submitted that the trial court erred in entering 
the decree appealed from and that the same should be 
reversed with directions to enter an amended or sup¬ 
plemental decree for the payment to Stewart Com¬ 
pany by the first mortgagee and/or the surety com¬ 
panies, of the amount of Stewart Company’s lien. 

Respectfully, 

Walter C. Clephane, 

J. Wilmer Latimer, 

Gilbert L. Hall, 

Attorneys for Appellant , 
James Stewart & Co., Inc. 

Louis L. Babcock, 

Of Counsel. 
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I. INTRODUCTORY. j 

. i 

This is an appeal from a decree of foreclosure of 
a mortgage upon the real property at the corper of 


i 
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15th and G Streets and New York Avenue, N. W. 
upon which is located the Washington Building. This 
brief is filed upon behalf of Charles A. Coolidge, 
Henry R. Shepley, Francis U. Bulfinch and Lewis 
B. Abbott, co-partners, under the firm name of Cool¬ 
idge, Shepley, Bulfinch & Abbott, of Boston, Massa¬ 
chusetts, the planning and supervising architects of 
the said Washington Building, hereinafter referred 
as “the architects”. In the decree appealed from 
relief for which the architects had prayed by way of 
cross bill was denied. 

The bill of complaint of Liberty Trust Company, 
trustee under a second mortgage hereinafter refer¬ 
red to, plaintiff below, filed March 29, 1928, makes 
the architects defendants, and prays that they be 
required to answer. 

On August 28, 1928, the architects filed an answer 
to the bill, containing matter in lieu of and by way 
of cross bill, in which their position is in general the 
same as, that taken by James Stewrart & Company, 
hereinafter called “Stewart Company” in its cross 
bill. These cross bills brought in new’ parties, includ¬ 
ing the surety companies on the bonds given for the 
completion of the building. The trustee under the 
first mortgage filed a cross-bill praying for a fore¬ 
closure. 

The decree appealed from was for a foreclosure 
of the mortgage as prayed in the cross bill of the 
first mortgagee. 

On January 7, 1928, the architects had filed a notice 
of mechanics lien under Section 1237 of the Code. 
Because of certain clerical errors in that notice, they 
filed an additional notice on January 9, 1928,—the 
amount claimed ($16,809.00 with interest from No- 
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vember 29, 1927), the labor and materials claimed to 
have been furnished (work as architects in conceiv¬ 
ing the plan of said building, supervising tte con¬ 
struction of same, and advising in connection with 
construction of said building), and the property con¬ 
cerned being the same in each notice,—the oifly dif¬ 
ference being in the spelling of the names i of the 
architects, which was incorrect in the first j notice 
and correct in the second. 

Slightly more than $17,000 aside from interest, is 
still due to the architects under their contract for 
the conceiving and furnishing of plans and specifica¬ 
tions and for the supervising of the construction of 
the Washington Building. j 

j 

II. QUESTIONS PRESENTED. 

The questions presented for decision are: 

i 

1. Under the facts of tins case, are not the larchi- 
tects entitled, in a court of equity, to the protection 
of the $1,200,000 completion bond, hereinafter re¬ 
ferred to, in which the named obligee is the Na¬ 
tional Shawmut Bank of Boston, trustee under the 
first mortgage ? 

2. Was there not reversible error in the exclusion 
by the trial court of evidence offered of a settle¬ 
ment between the first mortgage bondholders and 
the sureties upon said completion bond while the 
present suit was pending and the issues raisbd by 
the cross bills of Stewart Company and of the jarchi- 
tects were still undetermined? 

3. Should not the mortgagees have been required 

to exhaust their remedies against the surety j com¬ 
panies as a condition to the foreclosure of I their 
mortgages ? j 
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III. STATEMENT OF FACTS. 

The testimony of Mr. Lewis B. Abbott is undis- 

i 

puted (Rec. p. 927) The architects were consulted 
about the projected building at 15th and G Streets, 
N. W. as early as 1923 by Albert 0. Hagar. A defi¬ 
nite oral agreement was made with Hagar in Feb¬ 
ruary, 1925, by which the architects were to conceive 
and to furnish plans and specifications and to super¬ 
vise the construction of that particular building for 
a compensation of 6 per cent of the total cost of the 
building. The plans and specifications were con¬ 
ceived and furnished, prior to March 4, 1925, and 
copies were received by Coffin & Burr and identified 
by them (Rec. p. 830-1). The construction of the 
building was supervised by the architects (Rec. p. 
927). At Mr. Hagar’s instructions the account of 
the architects concerning this building was carried 
in the name of the Washington Central Trust, and 
following the last payment made on September 30, 
1927, and the last charge, made on December 30, 1927, 
there remained due and unpaid the difference between 
the 

sum of the charges $91,259.74 

sum of the credits 74,230.86 

the amount of $17,028.88 

The books of the Washington Central Trust show the 
corresponding entries of payment and list among bills 
payable by the Washington Central Trust the sum 
of $17,028.88 due the architects (Rec. p. 927). In 
addition to the foregoing, the record contains a large 
number of references to the work of the architects, 
especially in the issuance of certificates authorizing 


I 
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payments to the builder at different stages of con¬ 
struction (Rec. pp. 138, 297, 303, 307, 757, 789, 844, 
845, 907, 908, 913). | 

The additional facts upon which the architects de¬ 
pend are stated in full under the heading “Statement 
of the Case” in the brief of Stewart Company and 
are not repeated here. 


IV. ASSIGNMENT OF ERRORS. 

The court below erred: 

1. In entering the decree herein of June 29,j 1929, 
insofar as these appellants are concerned (Rec. p. 
699). 

2. In holding that these appellants are not eiftitled 

to payment of their proven claim, by the surety com¬ 
panies, on account of the completion bond in the sum 
of $1,200,000, dated April 1, 1926, in which the appel¬ 
lee, the National Shawmut Bank of Boston, trustee, 
is named as obligee and said surety companies are 
sureties (Rec. p. 699). j 

3. In refusing to hold that Coffin & Burr, Inq, and 

the first mortgage bondholders were bound by Coffin 
& Burr’s election exercised under an express provi¬ 
sion of its loan agreement, to complete said building 
(of which election due notice was given to the afore¬ 
said surety companies), and that such election inured 
to the benefit of these appellants, so that these appel¬ 
lants in thereafter supervising the completion of the 
said building became entitled to the benefit of j said 
election and of the security of the first mortgage 
surety bond, for the payment of the balance! due 
them (Rec. p. 700). J 

4. In refusing to hold that the first mortgagee as 


! 
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a condition to the relief herein, should first collect 
and apply upon its mortgage indebtedness the 
amounts recovered by it March 18, 1929 (to wit 
$1,200,000 and interest), in certain suits against said 
surety companies upon the so-called completion bond 
referred to in its said mortgage (Rec. p. 700). 

5. In refusing to hold that the first and second 
mortgage surety bonds, being assets available to the 
plaintiff and defendant National Shawmut Bank, 
trustee, as additional security for said mortgage 
loans, said plaintiff and said defendant should be 
required to realize upon these assets and apply the 
proceeds therefrom in reduction of the mortgage 
indebtedness as a condition to granting their prayers 
for foreclosure of the mortgages (Rec. p. 700). 

6. In refusing to hold that the trustees of the first 
and second mortgage bonds, and each of them, as a 
condition of relief herein should be required to col¬ 
lect and receive the moneys or damages under the 
so-called completion bonds respectively held by each 
of said trustees and to use and to apply the same as 
provided in Sec. 9 of Subdivision 11 of each of said 
mortgages (Rec. p. 700). 

7. In refusing to admit in evidence document 
marked “ Stewart Exhibit at Hearing May 27, 1929, 
for Identication”, tending to prove that the afore¬ 
said surety companies after issues joined in this 
suit, purchased and became the owners of all or sub¬ 
stantially all of the first mortgage bonds, and thereby 
became and were the real parties in interest under 
the first mortgage (Rec. p. 699). 

8. In entering the decree of June 29, 1929, in face 
of the evidence adduced tending to prove that said 
surety companies had become the owners of all or 


( 
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substantially all of said first mortgage bonds, with¬ 
out requiring as a condition to the entry of the fore¬ 
closure decree, the payment by said surety cojnpanies 
of the proven claim of these appellants (Rec. p. 699). 

The other errors heretofore assigned by tfrese ap¬ 
pellants are not pressed for the reason that their re- 
view would involve the consideration of the i greater 
part of a very voluminous record, most of which 
does not bear upon the questions argued in this brief 
and in the brief of Stewart Company to which these 
appellants have heretofore referred. 

V. ARGUMENT. ! 

! 

All the questions stated in Section II of this brief 
are fullv discussed in the Argument in the brief on 
behalf of Stewart Company. The writer herjeof has 
had the opportunity of examining those arguments 
and desires to adopt the same for the benefit of the 
architects as fully as if they were repeated at length 
herein. In addition thereto some matters referring 
particularly to the architects are hereinafter ^et out. 

As shown by their answer and counter claim (Rec. 

p. 529), the architects are asserting in this sqit that 

they are entitled in equity to be paid out j of the 

avails of the suretv bonds. 

•/ 

There are numerous references in the record show¬ 
ing the connection of the architects with the property 
in question and with those interested therein from 
the very inception of the project. 

Coffin & Burr Mortgage, which is attached!to the 
answer and cross bill of the National Shawmut Bank 
(Rec. p. 341) is identical with City Central Corpora¬ 
tion Mortgage, which is attached to the bill of com- 
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plaint of the Liberty Trust Company, plaintiff below 
(Rec. p. 18), except for names and amounts. The 
Coffin & Burr Mortgage refers to the Coffin & Burr 
Loan Agreement, and the City Central Corporation 
Mortgage refers to the City Central Loan Agreement. 

In each instance the mortgage and the loan agree¬ 
ment must be considered together and really form one 
document. 

They were all entered into at the same time (Rec. 
p. 794). The Coffin & Burr Loan Agreement (Rec. p. 
180), is referred to in the Declaration of Trust (Rec. 
pages 157 to 180), which was filed in the office of the 
Recorder of Deeds, but the Coffin & Burr Loan Agree¬ 
ment is not itself recorded. It mentions the architects 
by name and refers to a building to be erected 4 4 from 
plans and specifications prepared by Coolidge, Shep- 
ley, Bulfinch & Abbott, architects, copies of which 
have been furnished the lender” (Rec. p. 181). It con- 

i 

tains provisions respecting advances to be made by 
the lender upon the architects’ certificates and men¬ 
tions these architects by name in that connection 
(Rec. p. 185). It provides for a proposed addition 
to the projected building and requires that such ad¬ 
dition, “ shall conform to the plans and specifications 
for such addition prepared by Coolidge, Shepley, 
Bulfinch $ Abbott, architects, copies of which have 
been furnished the lender” (Rec. p. 198). It pro¬ 
vides in substance that Coffin & Burr agree to lend 
the Washington Central Trust the money provided 
for in the first mortgage, that the Washington Cen¬ 
tral Trust was to construct and equip a building in 
accordance with the plans of these architects, that 
the money should be paid out on certain certificates 
presented to Coffin & Burr by these architects as the 
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building progressed, and that the architects!’ certifi¬ 
cates should be delivered monthly. 

The City Central Corporation Loan Agreement is 
similar to but not identical with the Coffin! & Burr 
Loan Agreement. It also mentions the architects by 
name and refers to a building to be erected ‘‘from 
plans and specifications prepared by Coolidge, Shep- 
ley, Bulfinch & Abbott, architects, copies of which 
have been furnished the lender” (Rec. p. 27$). The 
architects are mentioned by name in the provisions 
respecting advances upon architects’ certificates (Rec. 
p. 280, 281). In the provision referring to a proposed 
addition to the building, there is the same require¬ 
ment, that the addition 4 ‘shall correspond to the plans 
and specifications for such addition prepared $y Cool¬ 
idge, Shepley, Bulfinch & Abbott, architects, copies of 
which have been furnished the lender” (Bee. pp. 


291-2). 

On March 12, 1925, Washington City Central Trust, 

of which Ha gar and Burnett were two of thb three 

. I 

trustees, made an agreement with Stockwood Invest¬ 
ment Company for the purchase of part of tljie land 
involved in this suit (Rec. pp. 936 to 939)1 The 
agreement refers to a building to be erected ion the 
said property according to plans and specifications 
furnished by these architects (Roc. p. 937), aid con¬ 
tains an agreement respecting a lease of s^ace in 
said building “shown within red lines on plaijts pre¬ 
pared by Coolidge, Shepley, Bulfinch & Abbott, and 
identified with the signatures of the parties”! (Rec. 
p. 938). It also provides that the readiness of the 
demised premises shall be certified by these archi¬ 
tects (Rec. p. 938). | 

The work of the architects, referred to above, had 


i 


i 

i 







10 


been arranged for by Hagar, whose connection with 
the Washington Central Trust is abundantly proved 
by the record (Kec. Passim and pages 763, 765, 766, 
790, 908, 981) prior to February 12, 1925. The archi¬ 
tects were at work with Hagar and with his associ¬ 
ates and had furnished the plans and the specifica¬ 
tions for the building four or five months before the 
meeting of July 10, 1925, which organized the project 
as a whole. Their part was of the utmost importance 
as is evidenced by the anxiety of those financially 
interested in the project to provide that the building 
should in all respects conform to the plans and speci¬ 
fications of Coolidge, Shepley, Bulfinch & Abbott 
As jsoon as the meeting of July 10, 1925, was held 
and the various documents were executed, the archi¬ 
tects had a definite contract with the Washington 
Central Trust in accordance with the arrangement 
'which Mr. Hagar had made with them in February, 
1925. Part of their work had already been done, 
namely conceiving and furnishing the plans and 
specifications for the original building, and part of 
their work remained to be done, namely the super¬ 
vision of the construction of the building, but the 
parties to the contract, namely the architects on the 
one hand, and Washington Central Trust on the 
other, and the amount of compensation, 6 per cent of 
the total cost of the building, were definitely fixed and 
determined. The completion bonds were provided for 
by the Washington Central Trust at the meeting of 
July 10, 1925, and representatives of the surety com¬ 
panies attended the meeting (Pee. p. 785). The archi¬ 
tects thereupon became entitled to the protection of 
the completion bonds, dated July 13, 1925, and the 
substitute completion bonds when the same were 
executed and delivered. 
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The close and integral connection of the First 
Mortgage Completion Bond with the other j instru¬ 
ments entered into by the parties on July 10, 1925, is 
demonstrated by the following from one of the irecitals 
thereof (Bee. pp. 424 and 425): j 


“Whereas the Principals in and by said In¬ 
denture of Mortgage and by a Loan Agreement 
executed between the Principals, the Obligee and 
Coffin & Burr, Incorporated, a Massachusetts 
corporation (therein and hereinafter called the 
“Lender”) dated as June 1, 1925, and by|a Sup¬ 
plemental Indenture and Supplemental! Loan 
Agreement dated as April 1, 1926, have agreed 
and covenanted to cause to be erected, constructed 
and equipped upon the said parcels covered by 
said Indenture of Mortgage and said additional 
parcels an office and mercantile building Consist¬ 
ing of the original building and the “addition” 
referred to in said Loan Agreement and in said 
Supplemental Loan Agreement in accordance 
with certain plans and specifications ih said 
Agreements referred to, reference to whijeh In¬ 
denture of Mortgage and Loan Agreement and 
Supplemental Indenture and Supplemental Loan 
Agreement is hereby made and which instruments 
and all singular the terms thereof are hereby 
made a part hereof by reference thereto a^ fully 
to all intents and purposes as if set forth in the 
body hereof,” 


The Washington Central Trust not only adopted 
the arrangement with the architects which Hagar 
had made, but directed that the account should be 
carried in its name. Up to and including September 
30, 1927, it paid the architects as the building pro¬ 
gressed, in conformity with the arrangement mhde in 
February, 1925, and adopted by the Washington Cen¬ 
tral Trust as its own in July, 1925 (Bee. p. 9^7). 


i 

i 


i 
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VI. CONCLUSION. 

For the reasons hereinbefore mentioned, and for 
the reasons discussed in full in the brief of Stewart 
Company, it is respectfully submitted: 

1. That the architects are entitled to the protection 
of the $1,200,000 completion bond. 

2. That there was reversible error in the exclusion 
by the trial court of the evidence offered of a settle¬ 
ment between the first mortgage bondholders and the 
appellee surety companies while the present suit was 
pending and the issues raised by the cross bills of 
Stewart Company and of the architects were still 
undetermined. 

*3. That the mortgagees should have been required 
to exhaust their remedies against the surety com¬ 
panies as a condition to the foreclosure of their mort¬ 
gages. 

The decree appealed from should be reversed with 
instructions to enter a decree directing that the 
surety companies pay to the architects directly the 
amount of their claim, with interest, or, in the alter¬ 
native, that appellee National Shawmut Bank of 
Boston, as trustee under the Coffin & Burr Mortgage, 
hold in trust for the architects, and pay over to them 
from the avails of the completion bond the amount of 
the architects’ claim, with interest. 

Respectfully submitted, 

Edward Stafford, 

1001-15th Street, N. W., 
Washington, D. C. 



